Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


ex 


THE  LAW 


OF 


SUBROGATION 


BT 


HENRY   N.  SHELDON. 


SECOND  EDITION. 


BOSTON: 
THE  BOSTON  BOOK  COMPANT. 

1898. 


Copyright,  1882, 1893, 
By  Hknbt  JT.  Sheldon. 


John  Wilson  and  Son,  Cambbidob. 


) 


PREFACE  TO  SECOND  EDITION. 


Ik  preparing  this  new  edition^  I  have  carefully  exam- 
ined the  later  decisions,  and  have  also  gone  over  the 
whole  subject  anew,  and  have  made  such  additions  and 
such  changes  and  emendations  as  seemed  to  be  called 
for.  The  number  of  cases  cited  has  been  considerably 
more  than  doubled,  and  the  text  has  been  much  enlarged. 
Many  sections  have  been  practically  rewritten;  and 
many  of  my  former  statements  have  been  much  con- 
densed. I  have  tried  to  state  the  law  as  briefly  and  as 
correctly  aa  was  within  my  power.  The  unexpected 
favor  with  which  this  little  work  has  been  received  has 
made  me  the  more  anxious  to  spare  no  pains  in  its  im- 
provement 

H.  N.  S. 

Boston,  Jannary  31,  1893. 
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It  has  been  my  endeavor,  in  the  composition  of  this 
book,  to  state  the  doctrines  which  have  been  laid  down 
by  the  courts  in  applying  the  law  of  subrogation,  with- 
out going,  beyond  the  most  limited  extent,  outside  of 
the  adjudications  of  this  country  and  of  England.  Re- 
garding it  as  the  distinguishing  feature  of  our  system 
of  law  that  it  is  established  by  judicial  decisions  apoa^ 
teriariy  and  not  deduced  from  a  priori  reasonings,  I  have 
made  no  attempt  to  go  further  than  the  courts  have 
gone ;  but  I  have  desired  to  state,  as  correctly  as  might 
be,  and  with  sufficient  fulness  to  be  intelligible,  the 
general  principles  which  have  been  declared  by  the 
courts,  and  the  important  applications  which  have  been 
made  of  these  principles. 

The  most  logical  division  which  could  be  made  of 
this  subject  would  be,  as  it  seems  to  me,  to  divide  it  into 
two  heads :  first,  the  subrogation  of  junior  creditors  of 
a  common  debtor,  or  of  parties  holding  subordinate  in- 
terests in  the  same  property,  to  the  rights  and  remedies 
of  senior  creditors,  or  of  persons  holding  paramount 
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claims  upon  the  property^  after  such  junior  parties  have 
for  the  protection  of  their  own  interests  satisfied  the 
superior  claims;  secondly^  the  subrogation  of  one  of 
several  debtors  who  has,  either  under  compulsion  or  for 
the  protection  of  his  property,  satisfied  a  common  cred- 
itor or  a  creditor  holding  a  charge  upon  his  property  as 
well  as  upon  that  of  others,  against  those  debtors  by 
whom,  or  the  owners  of  that  property  from  which,  he 
ought  to  have  been  indemnified,  in  whole  or  in  part, 
against  the  burden  which  he  has  thus  discharged.  The 
first  of  these  classes  would  include  the  subject-matter 
o,  n,y  «oo.d  chapter,  on  the  .ubrogaUon  of  pe^oo, 
holding  successive  claims  upon  the  same  property,  most 
of  the  ca^s  of  the  subrogation  of  devisees  and  lega* 
tees,  and  probably  the  subrogation  of  insurers.  Under 
the  second  head  would  be  included  the  subsogation  of 
sureties,  of  co-sureties,  of  joint  debtors,  of  parties  to 
bills  and  notes,  and  most  cases  which  arise  in  the  ad* 
ministration  of  trusts.  But  it  has  on  the  whole  seemed 
best  to  me,  for  practical  convenience,  after  defining 
the  subject  and  after  a  general  chapter  upon  the  sub- 
rogation of  different  parties  haying  successive  claims 
upon  the  same  property  by  mortgage,  lien,  or  purchase, 
to  consider  separately  subrogation  in  cases  of  surety- 
ship, among  joint  debtors,  among  parties  to  bills  and 
notes,  in  the  administration  of  estates,  under  contracts 
of  insurance,  and  in  favor  of  strangers.  Also  for  pur- 
poses of  practical  convenience^  and  because  the  subjects 
have  often  been  discussed  together  by  the  courts,  I 
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have  treated  under  these  different  heads  the  substi- 
tution of  a  creditor  to  the  remedies  and  securities 
which  are  held  by  the  surety  of  his  debtor,  or  by  his 
debtor  against  one  who,  by  agreement  with  the  debtor, 
has  assumed  the  burden  of  the  debt,  although  I  am 
aware  that  this  is  not  strictly  part  of  the  law  of  subro- 
gation, being  rather  the  converse  of  that  doctrine. 

My  subject  being  a  small  one,  I  have  endeavored  to 
make  a  copious  citation  of  authorities,  even  at  the  risk 
of  seeming  needlessly  to  multiply  references  for  the 
support  sometimes  of  undisputed  propositions. 

H.  N.  S. 
Boston,  April  11,  1882. 
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THE  LAW  OF  SUBROGATION. 
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DEFINITION  AND  GENERAL  NATUBB. 
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1  Subrogation  of  one  who  has  ad- 

2  vanced  Money  for  the  Payment 

8       of  an  incumbrance 8 

4  Of  one  compelled  to  pay  the  Debt 

5  of  another s      9 


Follows  the  Discharge  of  a  Legal  Of  a  Carrier 10 

Obligation.      Adds  Nothing  to  Of  a  Consignee  or  Agent .     .     .     ,10  a 

the  Right 6    General  Doctrine  of  Subrogation    .    11 

Instances.    Subrogation  of  Sheriff.  7 

§  1.  Definition  of  Subrogation.  —  Subrogation  is  a  doctrine 
primarily  of  equity  jurisprudence,^  although  its  principles  are 
now  often  applied  in  courts  of  common  law,^  especially  in 
those  States  in  which  equitable  remedies  are  administered 
through  the  forms  of  law.^    It  is  a  substitution,  ordinarily 

^  Brown,  ex  parte,  58  Ala.  536 ;  King,  84  Maine,  291 ;  Hatch  v.  Kim- 
Meyer  V.  Mintonye,  106  Ills.  414 ;  ball,  16  Maine,  146 ;  Darst  v.  Thomas, 
Talbot  r.  Wilkins,  31  Ark.  411 ;  Eaton  87  Ills.  222 ;  Croft  v.  Moore,  9  Watts 
V.  Hasty,  6  Nebraska,  419 ;  Gadsden  v.  (Penn.),  451. 
Brown,  1  Speers  Eq.  (So.  Car.)  41 ;  *  A  good  illustration  of  this  exten- 
Hewitt,  in  re^  25  N.  J.  Eq.  210.  sion  is  found  in  the  increasing  inclina- 

^  See  Coles  v.  Bulman,  6  C.  B.  184;  tion  to  hold  that  the  payment  of  a  debt 

Brown  v,  Hodgson,  4  Taunt.  189  ;  by  one  entitled  to  subrogation  does  not 

Granite  Bank  v.  Fitch,  145  Mass.  567 ;  extinguish  it  as  against  the  primary 

Hart  V.  Western  R.  R.  Co.,  13  Met.  debtor,  but  that  the  right  may  be  en- 

99 ;  Mason  o.  Sainsbury,  3  Doug.  61 ;  forced,  not  only  by  bill  in  equity,  or 

Hall  9.  Nashville  &  Cbatt.  R.  R.  Co.,  by  retaining   independent   collateral 

13  Wallace,  367 ;  Burr  v.  Beers,  24  securities,  but  also  by  action  at  law 

N.  Y.  178 ;  Union  Ins.  Co.  9.  Burrell,  directly  upon  the  original  obligation, 

Anth.  Cas.  (N.  Y.)  128;  Edgerly  v.  which  has  thus  been  paid.   SeejsM^tf^, 

Emeiaon,  23  N.  H.  555 ;  Stevens  «.  §§  45, 135  et  seq.,  180. 
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2  THE  LAW   OF  SUBROGATION. 

the  substitution  of  another  person  in  the  place  of  a  creditor,^ 
so  that  the  person  in  whose  favor  it  is  exercised  succeeds  to 
the  rights  of  the  creditor  in  relation  to  the  debt.*  More 
broadly,  it  is  the  substitution  of  one  person  in  the  place  of 
another,  whether  as  a  creditor  or  as  the  possessor  of  an^ 
nfhftr  rjghtif"^  ""ilfl'""!^  I'he  substitute  is  put  in  all  respects 
in  the  place  of  the  party  to  whose  rights  he  is  subrogated.* 
It  has  been  adopted  from  the  civil  law  by  courts  of  equity.^ 
In  this  country,  under  the  initial  guidance  of  Chancellor  Kent, 
its  principles  have  been  more  widely  developed,  and  its  doc- 
trines more  generally  applied,  than  in  England.®  It  is  treated 
as  the  creature  of  equity,'  and  is  so  administered  as  to  secure 
real  and  essential  justice  without  regard  to  form,®  indepen- 
dently of  any  contractual  relations  between  the  parties  to  be 
affected  by  it.^Ob  is  broad  enough  to  include  every  instance 
in  which  one  party  pays  a  debt  for  which  another  is  primarily 
answerable,  and  which,  in  equity  and  good  conscience,  should 
have  been  discharged  by  the  latterV^  but  it  is  not  to  be  ap- 

*  2  Bouvier's  Law  Die,  verb.  Hi.  ^  Clowes  v.  Diclcenson,  5  Johns.  Ch. 
«  King  V,  Dwight,  3  Rob.  (La.)  2.      (N.  Y.)  235  ;    s.  c,  9  Cow.  (N.  Y.) 

*  Devens,  J.,  in  Jackson  v.  Bojls-  403 ;  Scott  v.  Patchin,  54  Yt.  253 ; 
ton  Ins.  Co.,  139  Mass.  508,  510;  Hosier's  Appeal,  66  Penn.  St.  76; 
Grans  V.  Thieme,  93  N.  Y.  225 ;  Chapman,  J.,  in  Amory  v.  Lowell,  1 
Acer  ».  Hotchkiss,  97  N.  Y.  395, 402 ;  Allen  (Mass.),  504;  Meyer  ».  Min- 
Sidenerv.  Hawes,  37  Ohio  St.  532;  tonye,  106111s.  414;  Terry  w. Wooding, 
Smith  V.  Foran,  43  Conn.  244 ;  Stiger  2  Patton  &  H.  (Va.)  178 ;  Smith  v. 
V,  Bent,   111   Ills.   328 ;    Braden  v.  Harrison,  33  Ala.  706. 

Graves,  85  Ind.  92.  •  Acer  v.  Hotchkiss,  97  N.  Y.  395, 

*  Ohio  Ins.  Co.  ».  Winn,  4  Md.  402 ;  Hewitt,  in  re,  25  N.  J.  Eq.  210 ; 
Ch.  Dec.  253 ;  Hodges  v.  Higbtower,  Fumold  v,  Missouri  Bank,  44  Mo.  338 ; 
68  6a.  281.  Swan  v.  U.  S.  Bank,  2  Marshall,  293. 

»  Shinn  v.  Budd,  14  N.  J.  Eq.  234 ;  »  Matthews  t>.  Aikin,  1  N.  Y.  695 ; 

Springer  v.  Springer,  43   Penn.  St.  Hoover  ».  Epler,  52  Penn.  St.  622 ; 

518;    Easterly  v.   Auburn   Bank,   3  Kyner  v,  Kyner,   6  Watts  (Penn.), 

Thorap.  &  C.  (N.  Y.)  366 ;  Fumold  221 ;   Eaton  v.  Hasty,  6  Nebraska, 

V,  Missouri  Bank,  44  Mo.  338.  419. 

*  Enders  v.  Brune,  4  Rand.  (Va.)  '^  Hamsberger  v,  Yancey,  33  Gratt. 
438,447;  Dougkss  w.  Fagg,  8  Leigh  (Va.)  627;  Miller  v.  Winchell,  70 
(Va.),  588,  598;  Fumold  V.Missouri  N.  Y.  437;  Stevens  v,  Goodenough, 
Bank,  44  Mo .  338.  26  Vt.  676 ;  Lewis  v.  Palmer,  28  N.  Y. 
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plied  in  favor  of  one  who  has,  officiously  and  as  a  mere  volun- 
teer, paid  the  debt  of  another,  for  which  neither  he  nor  his 
property  was  answerable,^  and  it  is  not  allowed  where  it  would 
work  any  injustice  to  the  rights  of  others.* 

§  2.  Definition  in  the  CivU  Law.  —  In  the  civil  law,  the 
definitions  of  which  have  in  the  main  been  followed  by  our 
courts,  subrogation  has  been  defined  as  that  change  by  which 
another  person  is  put  into  the  place  of  a  creditor,  so  that  the 
rights  and  securities  of  the  creditor  pass  to  the  person  who, 
by  being  subrogated  to  him,  enters  into  his  right^  It  is  a 
legal  fiction,  by  force  of  which  an  obligation  extinguished  by 
a  payment  made  by  a  third  person  ^  is  treated  as  still  subsist- 
ing for  the  benefit  of  this  third  person,  who  is  thus  substituted 
to  the  rights,  remedies,  and  securities  of  another.^  The  party 
who  is  subrogated  is  regarded  as  entitled  to  the  same  rights, 
and  indeed  as  constituting  one  and  the  same  person  with  the 
creditor  whom  he  succeeds.®  It  takes  place  for  the  benefit  of 
a  person  who,  being  himself  a  creditor,  pays  another  creditor 
whose  debt  is  preferred  to  his  by  reason  of  privileges  or  mort- 
gages,"^ being  obliged  to  make  the  payment,  either  as  standing 
in  the  situation  of  a  surety,  or  that  he  may  remove  a  prior 


271 ;  Smith  v,  Foran,  43  Conu.  244 ;  Keely  v.  Cassidy,  93  Penn.  St.  318  ; 

Darst  V.  Thomas,  87  Ills.  222 ;  Green-  Hatch  v.  Kimball,   16  Maine,  146 ; 

urell  V.  Heritage,  71  Mo.  459 ;  Red-  Reilly  v.  Mayer,  12  N.  J.  Eq.  55 ; 

ington  V,  Comwell,  90  Calif.  49.  Kelly  v.  Kelly,  54  Mich.  30 ;   Long- 

1  Harrison  v.  Bishind,  5  Rob.  (La.)  fellow,  in  re,  17  N.  B.  R.  27. 
204 ;  Fort  v.  Union  Baik,  11  La.  Ann.         »  Domat.  Civ.  Law,  pt.  I.,  1.  HI., 

708 ;   Roth  V.  Harkson,  18  La.  Ann.  t.  1,  §  6 ;  King  v,  Dwight,  3   Rob. 

705 ;  Stiewell  v.  Burdell,  18  La.  Ann.  (La.)  2. 

17 ;  Brice  v.  Watkins,  30  La.  Ann.  21 ;        *  New  Orleans  Bank  v.  Eagle  Cot- 

Gadsden  v.  Brown,  1  Speers  Eq.  (So.  ton  Co.,  43  La.  Ann.  814. 
Car.)  41 ;  Shinn  v.  Bndd,  14  N.  J.  Eq.         •  Guyot,    Repertoire     Universelle, 

234;  Griffin  0.  Proctor,  14  Bush  (Ky.),  Subrogation,   §  2;    Merlin,  Intt.   de 

571.  Droits  Subrogatio, 

*  Knoufs  Appeal,  91  Penn.  St.  78 ;         •  Mass^,   Droit   Commereiel,  Pay- 
Bender  V.  (George,  92  Penu.  St.  36 ;  ment  in  subrogation. 
Lloyd  V.  Galbraith,  32  Penn.  St.  103 ;        ^  Spiller  v.  Creditors,  16  La.  Ann. 
McGinniss's  Appeal,  16  Penn.  St.  445 ;  292. 
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incumbrance  from  the  property  on  which  he  relies  to  secure 
his  payment.^ 

§  8.  Who  wUl  be  snbrogatecL  —  Subrogation,  as  a  matter 
of  right,  independently  of  agreement,  takes  place  for  the 
benefit  of  insurers ; '  of  one  who,  being  himself  a  creditor,  has 
satisfied  the  lien  of  a  prior  creditor ;  ^  of  a  purchaser  who  has 
extinguished  an  incumbrance  upon  the  estate  which  he  has 
purchased ;  *Gf  a  co-obligor  or  surety  who  has  paid  the  debt 
which  ought,  m  whole  or  in  part,  to  have  been  met  by 
another ;  ^  of  an  heir  who  has  paid  the  debts  of  the  succes- 
sion ;  ^  of  one  who  has  paid  his  own  debt,  the  burden  of  which 
has,  for  a  valuable  consideration,  been  assumed  by  another  ;7 
or  of  a  creditor,  who  is  thereby  enabled  to  subject  to  the  pay- 
ment of  his  demand  securities  or  remedies  held  for  its  pay- 
ment by  those  who  are  under  merely  a  subsidiary  liability  to 
himself.®  And  there  will  be  no  subrogation  unless  the  payment 
was  made  either  under  compulsion,  or  for  the  protection  of 
some  interest  of  the  party  making  the  payment,  and  in  dis- 
charge of  an  existing  liability.®  The  demand  of  a  creditor 
which  is  paid  with  the  money  of  a  third  person,  without  any 
agreement  that  the  security  shall  be  assigned  or  kept  on  foot 


1  Griffin  V.  Orman,  9  Fla.  22; 
Shinn  w.  Budd.  14  N.  J.  Eq.  234; 
Silver  Lake  Bank  v.  North,  4  Johns. 
Ch.  (N.  Y.)  370. 

«  Posiea,  §  221,  e(  ieq. 

*  Ellsworth  V.  Lockwood,  42  N.  Y. 
89 ;  Hosier's  Appeal,  56  Penn.  St  76 ; 
Miller  v,  Whittier,  36  Maine,  577. 

*  Kirkland,  in  re,  14  N.  B.  R.  139 ; 
Corbally  v.  Hughes,  59  Ga.  493 ;  Ar- 
mentrout  v.  Gibbons,  30  Gratt.  (Va.) 
632 ;  Hays  v,  Dalton,  5  Lea  (Tenn.), 
555. 

»  CottrelFs  Appeal,  23  Penn.  St. 
294 ;  Young  v.  Vough,  23  N.  J.  Eq. 
325 ;  Silk  v.  Eyre,  Irish  Rep.  9  Eq. 

393. 

*  Clowes  V.  Dickenson,  5  Johns. 


Ch.  (N.  Y.)  235 ;  Brigden  v.  Cheever, 
10  Mass.  450;  Mitchell  v.  Mitchell, 
8  Humph.  (Tenn.)  359;  Tilffhman, 
C.  /.,  in  Guier  v.  Kelly,  2  Binney 
(Penn.),  294,  299 ;  Jenness  v.  Robin- 
son, 10  N.  H.  215. 

^  Kinnear^.  Lowell,  34  Maine,  299 ; 
Henson  v.  Reed,  71  Tex.  726. 

«  Postea,  §§  85,  154  et  seq. 

•  Webster's  Appeal,  86  Penn.  St. 
409 ;  Mosier's  Appeal,  56  Penn.  St  76 ; 
Sanford  v,  M'Lean,  3  Paige  (N.  Y.), 
117;  Gadsden  v.  Brown,  Speers  Eq. 
(So.  Car.)  37;  Faurot  v.  Nefl^  32 
Ohio  St.  44;  Spray  v.  Rodman,  43 
Ind.  225 ;  Baun  v.  Lindsay,  95  Mo. 
250 ;  Roth  V.  Harkson^  18  La.  Ann. 
705. 
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for  the  benefit  of  such  third  person,  is  absolutely  extin- 
guished ;  ^  but  the  doctrine  of  subrogation  will  be  applied  to 
reimburse  one  who  has  been  compelled  to  pay  the  debt  of  a 
third  person  in  order  to  protect  his  own  rights  or  to  save  his 
own  property.^  It  will  not  be  used  to  reimburse  a  father  for 
the  expense  of  supporting  and  educating  his  own  children.^ 
And  it  will  be  applied  only  in  favor  of  one  who  has  actually 
performed  the  obligations  of  another,^  and  thereby  entitled 
himself  to  the  rights  and  advantages  incident  to  the  discharge 
of  such  obligations.  The  mere  extinguishment  of  another's 
right  by  legal  means  is  not  enough.^  Consequently,  a  prior 
mortgagee  acquires  no  right,  by  the  foreclosure  of  his  mort- 
gage, to  redeem  from  a  lien  subsequent  to  his  own,^  or  to  hold 
the  surplus  proceeds  on  the  foreclosure  of  a  junior  mortgaged 
§  4.  It  is  a  Mode  of  Equitable  ReUef.  —  Subrogation  Is  an 
exercise  of  the  equitable  powers  of  the  court,  to  relieve  a 
meritorious  creditor,  who  might  otherwise  be  subjected  to 
loss  by  his  funds  being  applied  to  pay  another's  debt,^  or  by 
the  operation  of  proceedings  at  law  against  the  estate  or 
funds  of  one  who  is  indebted  both  to  him  and  to  others.^ 
This  remedy  is  allowed  only  when  it  does  not  conflict  with 
the  legal  or  equitable  rights  of  other  creditors  of  the  common 
debtor ;  and  the  principle  is  one  of  equity  merely,  and  will  be 
carried  out  in  the  exercise  of  a  proper  equitable  discretion,^^ 

1  Shinn  v.  Budd,  14  N.  J.  Eq.  234 ;        »  As  in  Parke  v.  Husli,  S9  Miime. 

Webster's  Appeal,  86  Fenn.  St.  409 ;  434 ;   Swan  v.  Emerson,  129   Mass. 

McClure  v.  Andrews,  68  Ind.  97 ;  Gny  289 ;  and  Lewis  v.  Caperton,  8  Gratt. 

V,  Dn  IJprey,  16  Calif.  195.  (Va.)  148. 


>  Cole  V.  Malcolm,  66  N.  T.  363 
Ellsworth  V.  Lockwood,  42  N.  T.  89 
Bishop  V.  O'Conner,  69  Ills.  431 
Suppiger  v.  Garrels,  20  111.  Ap.  625 


•  Goodman  v.  White,  26  Conn. 
317;  Townsend  v.  Ward,  27  Conn. 
610 ;  Morris  v.  Oakford,  9  Penn.  St. 
498. 


Whithed  v,  Pillsbury,  13  N.  B.  R.  241.  ^  Firestone  v.  State,  100  Ind  226. 

•  Nunn  V.  Berger,  76  Ga.  705.  •  Evans  v,  Robertson,  54   Miss. 

^  Souli^  V,  Brown,  13  La.  Ann.  683;  Campan  v.  Miller,  46  Mich.  148 ; 

521 ;  Judah  v.  Jndd,  1  Conn.   309 ;  Fulton  v.  Nicholson,  7  Md.  104. 

Hoover  v.  Epler,  52  Penn.  St.  622 ;  *  Pattea,  $§12,  61. 

Carter  v.  Neal,  24  6a.  346;  Lee  v.  ^o  Crawford  v.  Richeson,  101  Ills. 

Swepson,  76  Va.  173.  351 ;  Greer  v.  Bush,  57  Miss.  575 ; 
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with  a  due  regard  to  the  legal  and  equitable  rights  of  others.^ 
One  who  claims  this  equity  must  be  governed  by  the  common 
maxim,  Sic  utere  tuo  tU  alienum  non  Icedas.^  Being  a  doctrine 
of  mere  equity  and  benevolence,  it  will  never  be  enforced  at 
the  expense  of  a  legal  right.^  Thus,  where  the  claim  of  a 
surety  for  money  paid  by  him  on  a  judgment  against  his  prin- 
cipal has  been  defeated  at  law,  the  surety  cannot  in  equity  be 
substituted  to  the  rights  of  the  creditor  in  the  original  judg- 
ment,^ as  would  otherwise  be  the  case.^  Nor  can  one  by  sub- 
rogation acquire  the  right  to  alter  the  disposition  of  a  fund 
which  has  already  been  fixed  by  law.^  And  since  no  one  can 
rest  a  claim  to  equitable  redress  upon  his  own  wrong,^  a  col- 
lector of  internal  revenue  who  has,  contrary  to  law,  deposited 
taxes  collected  by  him  in  a  savings  bank  which  has  since 
failed,  and  who  has  thereupon  paid  the  amount  due  to  the 
United  States  from  his  own  funds,  will  nut  be  subrogated  to 
the  rights  of  the  United  States  as  a  preferred  creditor  of  the 
bank.^  But  upon  making  good  to  the  government,  in  pur- 
suance of  his  obligation  so  to  do,  the  amount  of  a  check  law- 
fully received  from  a  government  debtor  and  subsequently 
dishonored,  he  may  be  subrogated  to  the  rights  of  the  govern- 
ment against  that  debtor.^ 

§  5.  Doctrine  adopted  In  Lonisiana.  —  In  Louisiana,  subro- 
gation to  the  rights  of  a  creditor  in  favor  of  a  third  person 
who  pays  him  is  either  conventional  or  by  operation  of  law.*^ 

Bitter  v.  CJost,  99  Ind.  80 ;  Forest  Oil  *  Fink  v.  Mahaffy,  8  Watts  (Penn.), 

Co.'s  Appeal,  118  Penn.  St.  138 ;  Blake  384. 

w.  Traders'  Bank,   149  Mass.   250;  »  Pm^<?<i,  §§  135-137. 

Drake  v.  Paige,  127  N.  Y.  562.  *  Williams  w.  Aylesbury  Railw.  Co., 

'  Wagner  v.  Elliott,  95  Penn.  St.  L.  B.  9  Ch.  684.    See  Cooke,  im  re, 

487 ;  Rankin  v.  Coare.  46  N.  J.  Eq.  19  Fed.  Rep.  88. 

566  J  Dillow  V.  Warfel,  71  Iowa,  106 ;  '  Pasiea,  §  44.    Martin  r.  Parsons, 

Jones  V,  Covington.  84  Va.  778.  50  Calif.  498. 

«  Chambers,  /.,  in  McGinniss's  Ap-  •  Wilkinson  v.  Babbitt,  4  Dillon, 

peal,  16  Penn.  St.  445,  447.  O.  C.  207. 

»  Blake  v.  Koons,  71  Iowa,  357.  •  McBride,  in  re,  19  N.  B.  R.  452. 

Fostea,  §§  63,  65,  79.  **  See  Nugent  v.  Potter,  21  La. 

Ann.  746. 
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Conventional  subrogation,  which  is  equivalent  to  an  absolute 
transfer  or  assignment  of  the  debt  with  its  accessories,^  takes 
place  when  the  creditor,  upon  receiving  payment  from  a  third 
person,  subrogates  him  to  his  own  rights  and  remedies  against 
the  debtor ;  ^  this  subrogation  will  not  be  implied,  but  must  be 
formally  expressed  at  the  same  time  as  the  payment.^  Legal 
subrogation,  or  subrogation  by  operation  of  law,  takes  place 
only  for  the  benefit  of  one  who,  being  himself  a  creditor,  pays 
another  creditor  whose  claim  is  preferable  to  his  own  by 
reason  of  privileges  or  mortgages ;  of  a  purchaser  of  immov- 
able property  who  employs  the  purchase-money  in  paying 
mortgages  upon  the  property ;  of  one,  who  being  bound  with 
others  or  for  others  for  the  payment  of  a  debt,  had  an  interest 
in  discharging  it ;  ^  and  of  the  beneficiary  heir  who  has  paid 
with  his  own  funds  the  debts  of  the  succession.^  Thus,  an 
agent  who  has  paid  over  to  his  principal  from  his  own  funds 
the  amount  due  upon  a  mortgage-note  intrusted  to  him,  no 
express  subrogation  having  been  made  because  the  principal 
supposed  that  the  money  came  from  the  debtor,  acqiiires  no 
interest  in  the  note,  but  both  that  and  the  mortgage  are 
extinguished  ;®  if  the  agent's  payment  had  been  made  in  con- 
sequence of  a  legal  obligation,  subrogation  might  have  been 
allowed.^  And  full  payment  of  the  amount  agreed  upon  is 
a  condition  precedent  of  conventional,  as  well  as  of  legal 
subrogation.^ 

§  6.  Follows  the  Discharge  of  an  ObUgation.  Adds  Nothing  to 
the  Right.  —  Subrogation  to  the  rights  of  a  creditor  differs 
from  an  assignment  of  the  debt,  in  that  the  latter  assumes 

1  Lynch  v.  KitchcD,  2  La  Ann.  843 ;  438  ;  Brice  v.  Watkins,  30  La.  Ann. 

Jack  V.  Harrison,  34  La.  Ann.  736 ;  21. 
Oakey  v.  Sheriff,  13  La.  Ann.  273.  *  Miss.  &  Mex.  G.  S.  Canal  Co.  v. 

*  Virgin's  Succession,  18  La.  Ann.  Noyes,  25  La.  Ann.  62. 

42.  »  Stiewello.BurdelU8La.Ann.l7. 

*  Harrison  v.  Bisland,  5  Rob.  (La.)  ^  Brice  v,  Watkins,  30  La.  Ann.  21. 
804 ;  Sewall  v.  Howard,  15  La.  Ann.         ^  Posiea,  §  10  a. 

400 ;  Virgin's  Succession,  18  La.  Ann.  *  Sonli6  v.  Brown,  13  La.  Ann. 
42;  Hoyle  v,  Cazabat,  25  La.  Ann.    621. 
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ihe  continued  existence  of  the  debt,  while  the  former  follows 
>inly  upon  its  payment.^  Before  the  right  of  subrogation  ac- 
crues, the  legal  obligation  resting  upon  the  ultimate  debtor 
must  be  discharged.^  But  the  subrogation  of  an  insurer  to 
the  remediesaTEEelinsured  for  the  destruction  of  the  insured 
property  proceeds  rather  upon  an  implied  assignment  than 
upon  a  satisfaction  of  the  cause  of  action.'  And  the  party 
for  whose  benefit  the  doctrine  of  subrogation  is  exercised  can 
acquire  no  greater  rights  than  those  of  the  party  for  whom 
he  is  substituted ;  ^  if  the  latter  had  not  a  right  of  recovery/ 
the  former  can  acquire  none.^  ^ 

§  7.  Instanoes.  Subrogation  of  a  Sheriff.  —  Where  a  sheriff 
upon  a  void  execution  collected  the  amount  due  upon  a  valid 
judgment  and  paid  it  over  to  the  judgment-creditor,  the  sheriff, 
upon  the  judgment-debtor's  recovering  a  judgment  against 
him  for  the  amount  so  collected,  was  subrogated  for  his  pro- 
tection to  the  rights  of  the  original  judgment-creditor,^  and 
also  to  the  rights  of  the  original  defendant  against  the  original 
plaintiff.^  If  a  sheriff,  at  the  request  of  the  defendant  in 
an  execution  which  has  been  committed  to  him  for  collection, 
neglects  to  make  a  levy  and  collect  the  money  and  return  the 
execution  according  to  its  command,  thus  making  himself 
personally  liable  for  the  amount  of  the  judgment,  and  then, 


1  Sutherland,  /.,  in  Ellsworth  v.  Bank  v,  Smesson,  73  6a.  423 ;  Teagae 

Lockwood,  42  N.  Y.  89,  97 ;  Colt,  /.,  «.  Corbitt,  57  Ala.  529 ;  Campbell  v. 

in  Lamb   v.  Montague,  112   Mass.  Elliott,  52  Tex.  151. 

333.  *  Brown  v.  Houck,  41  Hun  (N.  Y.) 

s  Simrall,  /.,  in  Staples  v.  Fox,  16 ;  Miller  «.  Stout,  5  Del.  Gh.  259 ; 

45  Miss.  667,  680.    Postea,  §  45.  Harrington  v,  Fulton,  Id.  492 ;  Frank- 

*  Mason  v,  Sainsbury,  3  Doug.  61 ;  lin  Savings  Bank  «.  Taylor,  131  Ills. 

London  Ass.  Co.  v.  Sainsbury,  3  Doug.  376 ;   Alliance  Ins.  Co.  v.  Lonisiana 

245  ;  Yates  v,  Whyte,  4  Bing.  N.  C-  Ins.  Co.,  8  La.  11 ;  Bank  of  Kentucky 

272 ;  Hall  v.  Nashv.  &  Chatt.  R.  It  v.  Milton,  12  B.  Mon.  (Ky.)  340 ; 

Co.,  13  Wallace,  367 ;  Hart  v.  West-  Simpson  v.  Thomson,  3  App.   Cat. 

em  R.  R.  Co.,  13  Met.  99;  Peoria  279. 

Ins.  Co.  V.  Frost,  37  Ills.  333.  «  Gillette  v.  Hill,  102  Ind.  5S1. 

^  Enapp  V.  Sturges,  36  Yt.  721 ;  ^  Shaw  «.  Holmes,  4  Heiak.  (Tenn.) 

Cooke  V.  Moore,  2  So.  Car.  52 ;  City  692. 
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on  oompulsion  of  the  creditor,  pays  the  judgmeu!,  he  may  be 
subrogated  to  all  the  rights  of  the  judgmentrcreditor  against 
the  defendant,^  especially  if  he  took  an  assignment  of  the 
judgment.^  He  will  be  subrogated  to  all  the  rights  of  his 
deputy,  for  whose  default  he  has  been  made  liable,^  though 
the  deputy's  right  to  subrogation  rests  on  a  different  footing.^ 
And  if,  after  he  has,  by  his  neglect  to  collect  the  execution, 
become  himself  liable  to  pay  it,  he  takes  out  an  aiias  for  his 
own  use,  he  has  been  subrogated  to  the  rights  of  the  creditor.^ 
So,  if  he  has  been  compelled  to  pay  a  judgment  in  conse- 
quence of  having  neglected  to  assign  a  bail-bond  to  the  credi- 
tor, he  may  be  subrogated  to  the  rights  of  the  creditor  in  this 
bail-bond.®  He  may  be  subrogated  to  the  benefit  of  a  judg- 
ment which  he  has  paid  under  a  mistaken  belief  of  his  legal 
liability  therefor,  if  he  cannot  recover  back  his  payment  at 
lawJ  But  this  right  of  subrogation,  where  no  assignment  of 
the  judgment  has  been  taken,  cannot  as  a  matter  of  course 
be  enforced  at  law.^  And  the  bare  payment  by  a  sheriff  with 
his  own  funds  of  an  execution  put  into  his  hands  will  not  sub- 
rogate him  to  the  lien  of  the  judgment  as  against  subsequent 
creditors  of  the  same  defendant.^  His  bare  payment  of  the 
amount  of  an  execution  to  the  judgment-creditor  without  any 

*  Staples  V.  Fox,  46  Miss.  667 ;         •  Downer  v.  South  Royalton  Bank, 
Bellows  V.  Allen,  S3  Yt.  169 ;  Allen    39  Yt.  26. 

V.  Holden,  9  Mass.  133;  People  v,  *  Lee   County   v.    Fulkerson,  SI 

Onondaga,  19  Wend.  (N.  Y.)  79;  Gratt.  (Ya.)  182. 

Bees  V,  Eames,  20  Dls.  282 ;  Bray  ».  »  Evarts  v.  Hyde,  51  Yt  183  ; 

Howard,  7  B.  Mon.  (Ky.)  467;  Tay-  Beard  v.  Arbuckle,  19  W.  Ya.  185. 

lor   V.  Hardin,    4   B.    Mon.   (Ky.)  *  Higgins  v.  Glass,  2  Jones  Law 

363.  (Nor.  Car.),  353. 

•  Heilig  V,  Lemley,  74  Nor.  Car.  '  Farmers'  Bank  v.  Grantham,  3 
S50.    See  also  Grant  v.  Ludlow,  8  Harr.  (Del.)  289. 

Ohio  St.  1 ;  Smith  «.  Miller,  25  N.  Y.        »  Stout  v.  DUts,  1  Southard  (N. 

619;  Rhea  v.  Preston,  76  Ya.  757;  J.),  218;   Walker  v.  Bradbury,  57 

Hall  V.  Taylor,  18  W.  Ya.  544 ;  Gar-  Mo.  66. 

row  V.  Maxwell,  6  Jones  Law  (  Nor.         '  Clevinger  v.  Miller,   27  Gratt. 

Car.)   529 ;    Lintz   v.  Thompson,  1  (Ya.)  740 ;  Martin  v.  Gowdy,  1  Hill 

Head  (Tenn.),  456 ;  Poe  v.  Dorrah,  (So.  Car.),  417 ;  Harwell  v.  Worsham, 

20  Ala.  268.  2  Humph.  (Tenn.)  524. 


10  THE  LAW  OF  8UBB0GATI0N. 

stipulation  that  it  shall  be  kept  alive  for  his  benefit  will  give 
him  no  right  of  subrogation ;  ^  nor  will  his  payment  made  by 
arrangement  with  the  debtor  upon  other  security  taken  for 
his  protection.^  And  this  subrogation,  though  allowed  against 
the  judgment-creditor,  has  been  limited  so  as  not  to  override 
junior  liens  of  other  creditors  nowise  in  f ault.^  If  the  liability 
of  the  sheriff  is  for  not  paying  over  to  the  creditor  the  avails 
of  the  defendant's  property  which  he  has  sold  on  the  execu- 
tion, then  he  cannot  be  subrogated.^  Nor  can  the  sheriff  be 
subrogated  before  he  has  made  full  payment,  or  had  judgment 
rendered  against  him.^  And  his  right  of  subrogation  has 
been  denied.®  A  judgment-debtor  who  has,  in  consequence 
of  the  sheriff's  misconduct,  been  compelled  to  pay  the  judg- 
ment twice,  may  be  subrogated  for  his  remedy  to  the  credi- 
tor's rights  against  the  sheriff.*^  A  tax-collector  may  be 
subrogated  like  a  sheriff.^ 

§  8.  Subrogation  of  one  ^nrho  has  advanced  Money  for  the 
payment  of  an  Incmnbranoe. — (Where  money  has  been  loaned 
upon  a  defective  mortgage  for  the  purpose  of  discharging  a 
prior  valid  incumbrance,  and  has  actually  been  so  applied, 
the  mortgagee  may  be  subrogated  to  the  rights  of  the  prior 
incumbrancer  whom  he  has  thus  satisfied,^  there  being  no 

*  Bigelow  17.  Provost,  5  Hill  (N.Y.),  •  Jones  v.  Wilson,  3  Johns.  (N. 
666 ;  Albany  Bank  v,  Kearney,  9  Hun  Y.),  434 ;  Menderback  v.  Hopkins,  8 
(N.  Y.),  535  ;  Arnett  v.  Cloud,  2  Ga.  Johns.  (N.  Y.)  436 ;  Carpenter  v.  Stil- 
53 ;  Finn  v.  Stratton,  5  J.  J.  Marsh,  well,  11  N.  Y.  61 ;  Whittier  v.  Hem- 
(Ky.)  364 ;  Garth  v.  McCampbell,  10  inway,  22  Maine,  238 ;  Albany  Bank 
Mo.  154 ;  Bailey  r.  Gibbs,  9  Mo.  45 ;  v.  Kearney,  9  Hun  (N.  Y.),  635 ; 
Rutland  v.  Pippin,  7  Ala.  469.  Carpenter  ».  Fifield,  14  B-  I.  73 ; 

«  Rogers  v.  Nuttall,  10  Ired.  Law  Evans  v,  Blllingsley,   32  Ala.   395 ; 

(Nor.  Car.),  347 ;  Reed  v.  Pruyn,  7  Roundtree  w.  Weaver,  8  Ala.  314. 
Johns.  (N.  Y.)  426.  '  Harvey  v.  Warren,  31  Neb.  156. 

»  Feamster  o.  Withrow,  12  W.  Va.  Postea,  {  91. 
612  ;  Sherman  v.  Shaver,  75  Va.  1.  •  Meyer  v,  Burritt,  60  Conn.  117 ; 

*  Bellows  V.  Allen,  23  Vt.  169;  Hook  v.  Richardson,  115  Ills.  431; 
Wright  V.  Fitzgerald,  17  Ohio  St.  635.  White  v.  State,  51  Ga.  252 ;  Thomas 

»  Beal   V.    Smithpeter,  6    Baxter    v.  Hammer,  13  Lea  (Tenn.),  620; 
(Tenn.),  356 ;    Pool   r.   Hunter,  4    Turner  w.  Teague,  73  Ala.  554. 
Jones  Law  (Nor.  Car.),  144.  •  Lockwood  v.  Marsh,  3  Nevada, 
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intervening  incumbrances.^  But  it  is  necessary  both  that  the 
money  should  have  been  advanced  for  the  purpose  of  dis- 
charging the  prior  incumbrance,  and  that  it  should  actually 
have  been  so  applied.^\/^So,  where  a  husband  and  wife  gave  a 
mortgage  for  money  lent  to  them  for  the  purpose  of  dischar- 
ging a  prior  incumbrance,  which  was  accordingly  done,  and 
the  wife  turned  out  to  have  been  an  infant  at  the  time  of  the 
new  mortgage,  the  mortgagee  was  subrogated  to  the  rights  of 
the  prior  incumbrancer  as  against  the  wife.^  And  if  it  is 
expressly  agreed  that  the  old  incumbrance  shall  be  kept  alive 
as  security  for  the  new  advance,  but  the  debtor  in  fraud  of  his 
agreement  procures  it  to  be  discharged,  the  person  making 
the  advance  may  be  subrogated  to  the  benefit  of  the  prior  lien, 
even  against  other  incumbrancers  prior  to  himself,  whose  rights 
have  not  been  acquired  on  the  faith  of  the  apparent  discharge.^ 
One  who  had  lent  his  notes  to  the  purchaser  of  land  to  pay 
the  price  thereof  was  allowed  upon  payment  of  the  notes  to 
be  subrogated  to  the  benefit  of  a  mortgage  given  by  the 
purchaser  to  the  vendor  to  secure  their  payment.^  So,  one 
who  has,  at  the  request  of  the  owner  of  goods,  advanced  the 
money  to  discharge  a  lien  thereon  may  retain  possession  of 
the  goods  until  he  shall  be  reimbursed.®    But  these  are  ex- 

13S  ;   Clark  v.  Clark,  58  Miss.  68;  and  in  Levy  v.  Martin,  48  Wise  198, 

Emigrant  Savings  Bank  v.  Clnte,  33  but  is  not  universally  adopted.    Fry 

Hun  (N.  Y.),  82 ;  8«  c,  affirmed  in  v.  Hammer,  50  Ala.  52 ;  ^tna  Ins. 

8  SilvemaU,  N.  Y.  Ct  Appeals,  340 ;  Co.  v.  Buck,  108  Ind.  174. 

Bolman    v.  Lohman,   74   Ala.  507 ;  ^  Kitcbell  v.  Mudgett,  37  Mich.  82. 

Everston  v,  Kansas  Bank,  33  Kans.  ^  Barber  o.  Lyon,  15  Iowa,  37 ; 

352 ;    Critten  v.  Chappel,  35  Kans.  Flannary  v.  Utley,  5  S.  W.  Rep.  878. 

495 ;  Gilbert  v.  Gilbert,  39  Iowa,  657.  •  Snelling  v.  Mclntyre,  6  Abbott, 

In  the  last  case,  a  mortgage  executed  N.  Y.  Cas.  469. 

by  a  trustee  who  had  the  power  to  give  *  Downer  ».  Miller,  15  Wise  612. 

mortgages  for  the  discharge  of  a  prior  See  also  White  v.  Knapp,  8  Paige  Ch. 

incumbrance,  was  invalid  for  lack  of  (N.  Y.)  173 ;  Cole  v,  Edgerley,  48 

proper  execution,  and   the   plaintiff  Maine,  108. 

would  have  had  no  redress  on  his  se-  *  Chonler  v.  Smith,  3  Desaus.  Eq. 

curity  but  for  the  equitable  doctrine  of  (So.  Car.)  12. 

subrogation.  The  same  rule  was  ap.  *  Edwards  v.  Frank,  40  Mioh.  616. 
plied  in  Chaffee  v.  Oliver,  39  Ark.  531, 
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treme  caaes.^  If  the  title  to  land  conveyed  and  accepted  in 
discharge  of  a  mortgage  upon  other  property  afterwards  turns 
out  to  be  defective,  this  defect,  though  it  may  be  the  subject 
of  a  new  demand,  cannot  operate  to  revive  the  original  mort- 
gage, even  with  the  mortgagor's  consent,  to  the  prejudice  of 
rights  acquired  by  others  in  the  mean  time.^  And  where  a 
mortgage  has  been  cancelled  and  discharged,  and  a  new  secur- 
ity upon  the  same  land  has  been  taken  for  the  debt,  the  mort- 
gage will,  unless  there  are  countervailing  equities,^  be  regarded 
as  if  it  had  never  existed,  and  intervening  incumbrances  or 
attachments  will  be  let  in.^ 

§  9.  Of  one  who  has  been  oompeUed  to  pay  the  Debt  of 
another.  —  A  third  person  who  pays  off  a  mortgage-debt  for 
bis  own  protection  may  be  subrogated  to  the  place  of  the  mort* 
gagee,  and  may  retain  the  mortgage  for  his  reimbursement.^ 
One  who  pays  taxes  which  are  a  lien  upon  land  to  which  he 
must  look  for  the  payment  of  his  debt,®  or  in  which  he  has  an 
apparent  interest,^  in  order  to  preserve  the  property  from  the 
lien,  will  be  entitled  by  subrogation  to  reimbursement  out  of 
the  property  itself.  Where  at  an  auction  sale  of  a  debtor^s 
property,  the  debtor  has  fraudulently  procured  a  sham  bid  to 
be  made  by  an  irresponsible  person,  and  has  thereby  caused 
the  land  of  another  to  be  afterwards  sold  for  the  satisfaction 
of  the  debt  which  ought  to  have  been  discharged  out  of  his 
own  property,  the  party  thus  injured  may,  by  subrogation  to 
the  rights  of  the  original  creditor,  tiold  the  primary  debtor 
for  the  amount  of  his  loss.^    One  who  in  good  faith,  believing 

^  Postea,  \\WSet  teq.  *  Broqnet  v.  Sterling,  66  Iowa, 

'  Lasselle  v.  Bamett,  1    Blackf.  867;  Waterson  v.  DeYoe,  18  Kans. 

(Ind.)  150.  223 ;  Whittaker  v.  Wright,  35  Ark. 

*  Charleston  Bank  v.  Epstin,  44  511. 

Fed.  Rep.  403.    Pottea,  {20.  '  Am  p.  Hoppen,  25  Kans.  707 ; 

*  Steams  v.  Godfrey,  16  Maine,  Weimer  v.  Porter,  42  Mich.  569 ;  In- 
158 ;  Woollen  v.  Hillen,  9  Gill  (Md.),    gersoll  v.  Jeffords,  55  Miss.  37. 

185.  *  Darst  v.  Thomas,  87  His.  222. 

*  Coster,  in  re,  2  Johns.  Ch.  (N. 
Y.)503.    Pattea,  i  12  et  seq. 
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himself  to  have  an  interest  in  property  which  is  subject  to  a 
lien,  pays  off  the  lien  to  protect  that  interest,  will  in  equity 
be  subrogated  for  his  reimbursement  to  the  protection  of  that 
lien,  as  against  the  real  owner  of  the  property,  who  has  stood 
by  in  silence  while  the  payment  was  made.^  So,  a  grantee 
of  land  who,  through  neglect  to  record  his  deed,  has  had  the 
land  taken  from  him  upon  a  judgment  recovered  against  his 
grantor,  may  by  subrogation  in  equity  claim  the  benefit  of  a 
mortgage  held  by  the  judgment-creditor  to  secure  the  debt 
upon  which  the  judgment  was  rendered,  so  far  as  the  same 
is  not  required  for  the  full  satisfaction  of  the  debt,  and  to 
the  extent  of  his  loss  by  the  levy  upon  his  land.  "The 
plaintiff,"  said  Mr.  Justice  Chapman,  "  has  paid  his  grantor's 
debt,  which  his  grantor  ought  to  have  paid  himself ;  and  it 
is  but  just  that  he  should  have  the  benefit  of  the  security 
which  his  grantor  had  previously  given  to  the  creditor  for 
the  debt."  2 

§  10.  Of  a  Carrier.  — A  carrier  who  has  paid  the  charges  of 
antecedent  carriers  for  the  transportation  of  goods  sent  over 
successive  lines  will  be  subrogated  to  their  rights,^  even  though 
he  afterwards  fails  to  perform  his  own  contract ;  *  but  this 
right  will  extend  only  to  necessary  charges  for  actual  trans- 
portation.* And  if  property  in  a  carrier's  possession  is  lost 
or  destroyed  by  the  fault  of  another,  the  carrier  will,  upon 
saisfying  the  owners  for  such  loss,  be  subrogated  to  their 
rights.^  Thus,  where  notes  issued  by  a  bank  had  been  stolen 
while  in  the  course  of  transportation  by  an  express  company, 

*  Fowler  V,  Parsons,  143  Mass.  Humph.  (Tenn.)  70 ;  Wells  v.  Thomas, 
401 ;    Cockrum  r.  West,  123   Ind.    27  Mo.  17. 

372.  *  Western  Transportation  Co.  v. 

«  Wall  V.  Mason,  102  Mass.  313 ;  Hoyt,  69  N.  Y.  230. 

Weiss  V.  Gnerineau,  109  Ind.  438.  *  Steamboat  Virginia  o.  Kraft,  25 

•  Lee  r.  Salter,  Lalor's  Sup.  to  Mo.  76. 

Hill  ft  Denio  (N.  Y.),  163 ;  Hunt  v.         •  United  States  v.  Vermilye,  10 

Haskell,  24  Maine,  339 ;   Briggs  v.  Blatchf.  G.  G.  280 ;   Pierce  v.  Win- 

Boston  ft  Lowell  R.  R.  Go.,  6  Allen  ser,  2  Sprague,  35  ;  Brass  v.  Mait- 

(Mass.),    246;    White   v.  Yann,   6  land,  6  Ellis  &  Bl.  470. 
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and  subsequently  destroyed,  and  the  company,  being  liable 
for  the  loss,  paid  the  amount  thereof,  it  was  held  that,  upon 
such  payment,  the  property  in  the  notes  vested  in  the  express 
company ;  and,  upon  proof  of  their  destruction,  it  was 
allowed  to  recover  their  amount  from  the  bank.^  So,  where 
a  carrier  has  by  mistake  delivered  to  one  person  goods  which 
had  been  sold  and  consigned  to  another,  and  the  former  has 
appropriated  them  for  his  own  use,  the  carrier,  after  satisfy- 
ing the  real  owner  for  the  loss,  may  recover  the  value  of  the 
goods  from  the  person  who  has  thus  received  them.*  The 
carrier's  agent,  who  made  the  mistake  which  created  the 
carrier's  liability,  may,  upon  the  carrier's  satisfying  the  owner 
and  such  agent's  reimbursing  the  carrier,  be  subrogated  in  the 
same  way.^  The  carrier  is  subrogated  to  liens  for  charges 
which  he  is  compelled  to  pay  to  obtain  or  to  retain  the 
goods.*  A  letter-carrier,  who,  having  delivered  to  a  hotel- 
clerk  a  valuabliB  registered  letter,  has  been  held  to  pay  for  its 
loss  arising  from  the  clerk's  negligence,  will  be  subrogated  to 
the  remedy  against  the  clerk,  the  party  ultimately  liable.* 

§  10  a.  Of  a  Conalgnee  or  Agent.  —  The  consignee  of  prop- 
erty who  has  sold  the  same  and  deposited  the  proceeds  in 
bank  to  the  credit  of  the  consignor,  if  afterwards  on  the  failure 
of  the  bank  obliged  to  pay  the  amount  of  such  proceeds  to  the 
consignor,  will  be  subrogated  to  the  rights  of  the  consignor 
against  the  insolvent  bank  and  its  assignee.^  An  agent's 
payment  of  the  debt  of  a  third  party  to  his  principal,  made  in 
discharge  of  a  liability  as  guarantor  or  surety,  or  under  com- 
pulsion of  a  judgment,  will  subrogate  the  agent  to  the 
principal's  remedy  against  the  third  party .^    So,  an  attorney, 

1  Hagerstown  Bank  p.  Adams  Ex-         •  Joslyn  v.  King,  27  Neb.  88. 
press  Co.,  45  Penn.  St.  419.  •  Stoller  v.  Coates,  4  West.  Rep. 

•  Brown  v,  Hodgson,  4  Taunt.  189 ;    600. 

Coles  V.  Bulman,  6  C.  B.  184.  ^  Bank  of  Scotland  v.  Dominion 

«  O'Neal  V.  Deese,  23  Ga.  477.  Bank,  (1891)  1  App.  Cas.  592 ;  Nich- 

*  Gnesnard  v,  Louisville  &  Nash-  ols  v,  Wadaworth,  40  Minne.  547. 
ville  "R.  R.  Co.,  76  Ala.  453. 
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having  become  personally  liable  to  his  client  for  the  amount 
of  a  judgment  by  reason  of  having  neglected  to  compel  the 
sheriff  to  pay  over  the  amount  collected  thereon,  is,  by  pay- 
ment to  his  client,  subrogated  to  his  client's  rights  against 
the  sheriff,  and  may  for  his  own  benefit  enforce  payment 
from  tho^  latter.^ 

I  §  11.  General  Doctrine  of  Subrogation.  —  In  short,  the  doc- 
trine of  subrogation  is  that  one  who  has  been  compelled  to 
pay  a  debt  which  ought  to  have  been  paid  by  another  is 
entitled  to  exercise  all  the  remedies  which  the  creditor  pos- 
sessed against  that  other,^  and  to  indemnity  from  the  fund 
out  of  which  should  have  been  made  the  payment  which  he 
has  made.^  To  the  creditor  they  may  have  been  both  equally 
liable ;  but  if,  as  between  themselves,  there  is  a  superior 
obligation  resting  upon  one  to  pay  the  debt,  the  other,  after 
paying  it,  may  use  the  creditor's  securities  to  obtain  reim- 
bursement. The  doctrine  does  not  depend  upon  privity,*  nor 
is  it  confined  to  cases  of  suretyship,  though  in  Massachusetts 
it  has  been  refused  at  law  on  the  ground  of  a  lack  of  privity.* 
It  is  a  mode  which  equity  adopts,  to  compel  the  ultimate  dis- 
charge of  a  debt  by  him  who  in  equity  and  good  conscience 
ought  to  pay  it,  and  to  relieve  him  whom  none  but  the  credi- 
tor could  ask  to  pay.®  Although,  as  between  debtor  and 
creditor,  the  debt  may  be  extinguished,  yet,  as  between  the 
person  who  has  paid  the  debt  and  the  other  parties,  the  debt 
is  kept  alive,  so  far  as  may  be  necessary  to  preserve  the 
securities.^  The  payment  of  the  money  due  upon  a  debt  will 
operate  as  a  discharge  of  the  indebtedness,  or  as  subrogating 


1  Governor  v.  Raley,  34  Ga.  173.  *  Beok  v.  Gallagher,  114  Mass.  88 ; 

*  City  Bank  v.  Grossland,  65  Ga.  Holmes  v.  Day,  108  Mass.  563. 
734;  Thomas  v.  Bridges,  73  Mo.  630;         *  Strong,  /.,  in  McCormick  v.  Ir- 

Weiss  V.  Gaerinean,  109  Ind.  438.  win,  36  Penn.  St.  Ill,  117 ;  Heart  v. 

«  Allen  V.  Williams,  33  N.  J.  Eq.  Bryan,  2  Dev.  Eq.  (Nor.  Car.)  147. 
584 ;  Darst  v.  Thomas,  87  lUs.  822.  "^  Chapman,  /.,  in  Wall  v.  Mason, 

«  Eldridge  v.  Wright,  55  Calif.  531.  102  Mass.  316. 
Potiea,  I  93. 
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him  who  pays  it  to  the  place  of  the  creditor,  as  may  best 
serve  the  purposes  of  justice  and  the  just  intent  of  the 
parties.^  But  the  burden  is  always  on  one  who  claims  this 
equity  to  show  that  he  is  entitled  to  it.^ 

1  Parker,  /.,  in  Robinson  v.  Leav-         *  Wilkinson  v.  Babbitt,  4  Dillon, 

itt,  7  N.  H.  99 ;  Bacon  v.  Goodnow,  C.  C.  207 ;  Hunnicutt  o.  Sammy,  63 

59  N.  H.  415 ;  Danville  Poor  District  Ga.  586 ;  Binford  v.  Adams,  104  Ind. 

i;.  Montour  County.  75  Penn.  St.  35  ;  41 ;  Griffith  «.  Townley,  69  Mo.  13. 
Houston  Bank  v.  Ackerman,  70  Tex. 
315. 
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§  12.  Snbrogatloii  of  a  Junior  Inoumbranoer  upon  Payment 
of  a  Prior  Incnmbranoe.  —  All  persons  having  an  interest  in 
property  subject  to  an  incumbrance  by  which  their  interest 
may  be  prejudiced  or  lost  have  a  right  to  disengage  the 
property  from  such  incumbrance  by  the  payment  of  the  debt 
or  charge  which  creates  it;^  and  if  such  debt  be  one  for 
which  another  party  is  ultimately  liable,  they  will,  upon  their 
payment,  be  subrogated  to  the  right  of  the  creditor  against 
the  ultimate  debtor,^  and  against  the  property  upon  which  the 
debt  was  a  charge.^  A  mortgagee  can  make  no  effectual  re- 
sistance to  a  claim  for  subrogation  by  one  who  tenders  to  him 
his  debt  and  costs,  and  who  has  a  subordinate  interest  in  the 
property,  which  would  either  be  lost  or  seriously  injured  with- 
out the  proposed  substitution.^    So,  a  second  mortgagee  who 

^  Powers  V.  Golden  Lumber  Co.,  622;  Page  v,  Foster,  7  N.  H.  392; 

43  Mich.  468;    Smith  v.  Provin,   4  Downer  v.  Fox,  20  Vt.  388;  Young 

Allen  (Mass.),  516;  Green  v.  Tanner,  v.  Williams,  17  Conn.  393;  Mosier's 

8  Met.  (Mass.)  411 ;  Morse  v.  Smith,  Appeal,  56  Penn.  St.  76 ;  Darst  r. 

83  Ills.  396 ;   Willis  v.  Jelineck,  27  Bates,  95  Ills.  493 ;  Goode  v.  Cum- 

Minn.  18;  Wiley  v.  Ewing,  47  Ala.  mings,    35    Iowa,    67;     Darling   v. 

418;  Scott  p.  Henry,  13  Ark.  112.  ^Harmon,   47  Minn.  166;    White  v. 

«  Southworth  v.  Scofield,  51  N.  Y.  Hampton,   13  Iowa,  259 ;   Carter  v. 

513 ;  Graham  v.  Dunnigan,  4  Abbott  Taylor,  3  Head  (Tenn.),  30 ;   Staples 

Pr.  (N.  Y.)426;  Lucking  r.  Wesson,  v.   Fox,  45  Miss.  667;    Griswold  v. 

25  Mich.  443 ;  Evans  v.  Saunders,  3  Marshman,  2  Ch.  Cas.  170. 
Lea  (Tenn.),  734 ;  Exall  v.  Partridge,        *  Davis  v.  Cook,  65  Ala.  617 ;  Mc- 

8  T.  R.  308.  Lean  v,  Tompkins,   18  Abbott   Pr. 

•  Denman  v.  Nelson,  31  N.  J.  Eq.  (N.  Y.)  24;  Emigrant  Savings  Bank 

452 ;  Coster,  in  re,  2  Johns.  Ch.  (N.  Y.)  v.  Clute,  33  Hun  (N.  Y.),  82. 
603 ;  Dings  v.  Paraball,  7  Hun  (N.  Y.), 
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is  in  danger  of  losing  his  security  by  the  foreclosure  of  the 
first  mortgage  may  redeem  from  the  first  mortgagee,  or  pay 
the  debt  secured  by  the  first  mortgage,  and  may  thereupon 
look  to  the  mortgaged  property  for  his  reimbursement,^  even 
against  intervening  incumbrances.^  On  the  same  principle, 
the  lien  of  a  pledgee  will  cover  freight  paid  by  him  upon  the 
goods  pledged ; '  and  as  a  carrier's  lien  for  the  carriage  of 
the  specific  goods  is  prior  to  the  vendor's  right  of  stoppage 
in  tramitu,  and  the  carrier  may  insist  upon  retaining  posses- 
sion until  these  charges  are  paid,^  an  officer  who  pays  these 
charges  to  the  carrier  in  order  to  obtain  the  goods  for  the 
vendor  is  substituted  to  the  carrier's  right  of  possession  until 
he  is  repaid.*  The  general  rule  is  that  a  lien-creditor,  on 
paying  the  mortgage  or  other  lien  which  is  prior  to  his  own, 
is  subrogated  by  law  to  the  rights  of  the  creditor  whose  debt 
he  has  paid.®  A  second  mortgagee  who,  to  prevent  a  fore- 
closure of  the  first  mortgage,  redeems  from  it  will  be  subro- 
gated to  its  lien  against  an  intervening  or  subsequent 
attachment,^  and  an  assignment  of  the  mortgage  will  not 
be  necessary  for  this  purpose.^  Though  a  stranger  cannot 
set  up  an  outstanding  satisfied  mortgage  as  a  basis  of  title  to 

1  Bigelow  V.  Cassedy,  26  N.  J.  Eq.  514 ;  Potts  v.  N.  Y.  &  N.  E.  R.  R.  Co., 

557;  TarbeU  v.  Durant,  61  Vt.  516;  131  Mass.  455. 

Wood  V.  Hubbard,  50  Vt.  82  ;  Weld  »  Rucker©.  Donovan,  13  Kans.  251. 

V.  Sabin,  20  N.  H.   533 ;    State  v.  •  Silver  Lake  Bank  v.  North,   4 

Brown,  73  Md.  484 ;  Baker  v.  Pier-  Johns.  Ch.  (N.  Y.)  370 ;  Brainard  ». 

son,  6  Mich.  522 ;  Flachs  v.  Kelly.  Cooper,  10  N.  Y.  356 ;  Brown  v.  Si- 

30  His.  462  ;  Marshall  v.  Ruddiek,  28  mons,  44  N.  H.  475 ;  Armstrong  v. 

Iowa,  487 ;  Abbott  r.  Union  Life  Ins.  McAlpin,  18  Ohio  St.  184 ;    Russell 

Co.,  127  Ind.  70 ;  Arnold  r.  Foot,  J  v.  Howard,  2  McLean  C.  C.  489 ; 

B.  Men.  (Kj.)  66.  Southard  v.  Dorrington,  10  Nebraska, 

«  Conn.  Ins.  Co.  r.  Bulte,  45  Mich.  119  ;  Grigg  v.  Banks,  69  Ala.  311 ; 

113;  Erwin  v.  Acker,  126  Ind.  133;  Ventress  t;.  Creditors,  20  La.  Ann. 

Walker  v.  Stone,  20  Md.  195  ;  Allen  359. 

V,  Wood,  31  N.  J.  Eq.  103 ;  Dillon  v.  '  Ward  v.  Seymour,  61  Vt.  320 ; 

Kauffman,  58  Tex.  696.  Downer  v.  Fox,  20  Vt.  388  ;   Flachs 

•  Clark    r.  Dearborn,  103   Mass.  v.  Kelly,  30  His.  462. 

336.  •  Moore  v.  Beasom,  44  N.  H.  815 ; 

*  See  Wolfe  v.  Crawford,  54  Miss.    Reybum  ».  Mitchell,  106  Mo.  367. 
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the  property,  yet  the  equitable  owner  of  the  land,  whose  debt 
it  was  not,  but  who  has  paid  it  in  order  to  protect  his  prop- 
erty, may  do  so.^  But  a  release  from  a  prior  to  a  subsequent 
mortgagee,  nothing  more  appearing,  will  operate  merely  as 
an  extinguishment  of  the  mortgage.^ 

§  13.  Si^brogation  wUl  be  made  to  serve  the  PnrpoBeB  of  Jus- 
tdoe  and  the  Intent  of  the  Parties.  —  ^^  There  are  cases,"  said 
Mr.  Justice  Parker ,8  "  in  which  a  party  who  has  paid  money 
due  upon  a  mortgage  is  entitled,  for  the  purpose  of  effecting 
the  substantial  justice  of  the  case,  to  be  substituted  in  the 
place  of  the  incumbrancer,  and  treated  as  assignee  of  the 
mortgage,  and  is  enabled  to  hold  the  land  as  if  assignee,  not- 
withstanding the  mortgage  itself  has  been  cancelled  and  the 
debt  discharged.*^  The  true  principle,  I  apprehend,  is,  that 
where  money  due  upon  a  mortgage  is  paid,  it  shall  operate  as 
a  discharge  of  the  mortgage  or  in  the  nature  of  an  assignment 
of  it,  as  may  best  serve  the  purposes  of  justice  and  the  just  in- 
tent of  the  parties.^  Many  cases  state  the  rule  in  equity  to 
be  that  the  incumbrance  shall  be  kept  on  foot  or  considered 
extinguished  or  merged,  according  to  the  intent  or  the  interest 
of  tlie  party  paying  the  money ;  but  the  decisions  themselves, 
it  is  believed,  will  generally  be  found  in  accordance  with  the 
principle  above  stated.®    There  is  another  class  of  cases  in 

*  Peltz  r.  Clarke,  5  Peters,  481 ;  Savings  Bank  v.  McPartlan,  40  Conn. 
Bacon  v.  Van  Schoonhoven,  19  Hun  90  ;  Devine  i?.  Harkness,  117  Ills. 
(N.  Y.).  158.  145. 

«  Hill  r.  West,  8  Ohio.  222.  •  Citing  Gardner  v.  Astor,  3  Johns. 

«  Robinson  v,  Leavitt,  7  N.  H.  99  •  Ch.  (N.  Y.)  53 ;  James  v.  Johnson,  6 

et»eq,  Johns.  Ch.  (N.  Y.)  425;   s.  c.  on 

*  Citing  Marsh  v.  Rice,  1  N.  H.  error,  2  Cow.  (N.  Y.)  246 ;  Burnet 
167;  Peltz  v.  Clarke,  5  Peters,  481;  v.  Denniston,  5  Johns.  Ch.  (N.  Y.) 
Coster,  in  re,  2  Johns.  Ch.  (N.  Y.)  35 ;  Mills  r.  Comstock,  5  Johns.  Ch. 
503 ;  Silver  Lake  Bank  v.  North,  4  (N.  Y.)  214 ;  Freeman  v.  Paul,  3 
Johns.  Ch.  (N.  Y.)  370;  Dale  v.  Greenl.  (Me.)  260;  Thompson  v. 
McBvers,  2  Cow.  (N.  Y.)  118.  Chandler,  7  Greenl.  (Me.)  377 ;  Har- 

*  Citing  Starr  v.  Ellis,  6  Johns.  Ch.  vey  v.  Hurlburt,  3  Vt.  561 ;  Marshall 
(N.  Y.)393.  See  also  Hastings ».  Ste-  v.  Wood,  5  Vt.  250;  Lockwood  v. 
Tens,  29  N.  H.  564, 573 ;  New  Haven  Sturdevant,  6  Conn.  374 ;  Kirkham  v. 


22  THE  LAW  OF  SUBROGATION. 

which  he  who  has  paid  money  due  upon  a  mortgage  of  land 
to  which  he  had  some  title  which  might  be  affected  or  de- 
feated by  the  mortgage,  and  who  was  thus  entitled  to  redeem, 
has  the  right  to  consider  the  mortgage  as  subsisting  in  him- 
self, and  to  hold  the  land  as  if  it  subsisted,  until  others  in- 
terested in  the  redemption,  or  who  held  also  the  right  to 
redeem,  have  paid  a  contribution.^  And  it  makes  no  differ- 
ence in  either  of  these  classes,  as  I  conceive,  whether  the 
party  on  payment  of  the  money  took  an  assignment  of  the 
mortgage  or  a  release,  or  whether  a  discharge  was  made  and 
the  evidence  of  the  debt  cancelled.^  The  debt  itself  may  be' 
held  still  to  subsist  in  him  who  paid  the  money,  as  assignee,' 
so  far  as  it  ought  to  subsist,  in  the  nature  of  a  lien  upon  the 
land,  and  the  mortgage  be  considered  in  force  for  his  benefit, 
so  far  as  he  ought  in  justice  to  hold  the  land  under  it,  as  if 
it  had  been  actually  assigned  to  him."  * 

§  14.  Subrogation  upon  Redemption  from  a  Prior  Inciim- 
branoe.  —  One  who  has  paid  the  money  due  upon  a  mortgage 
of  lands  to  which  he  had  a  title  tliat  might  have  been  defeated 
thereby  has  the  right  to  hold  the  lands  as  if  the  mortgage 
subsisted  and  had  been  assigned  to  him,^  until  he  has  received 
the  amount  due  upon  it  from  some  one  who  has  the  right  to 
redeem,  whether  he  took  a  discharge  ^  or  an  assignment  ^  of 
the  mortgage.  The  mortgage  may,  for  his  benefit,  be  con- 
sidered as  still  subsisting,  though  formally  discharged,  so  far 

Smith,  1  Ves.  Sen.  258;  Shrewsbury  278 ;  Barker  ».  Parker,  4  Pick.  (Mass.) 

V.  Shrewsbury,  1  Ves.  Jun.  227,  233;  505 ;  Wade  v,  Howard,  6  Pick.  (Mass.) 

Compton  V.  Oxenden,  2  Ves.  Jun.  261,  492. 

264 ;  Forbes  v.  Moffatt,  18  Ves.  384 ;        •  Citing  Pratt  v.  Law,  9  Cranch, 

Buckinghamshire  v.  Hobart,  3  Swanst.  456,  498. 

186.  *  Twombly  v.  Cassidy,  82  N.  T. 

1  Citing  Cass  v.  Martin,  6  N.  H.  155 ;  Mix  v.  Hotckiss,  14  0)nn.  32; 

25 ;   Swain  v.  Perine,  5  Johns.  Ch.  Manwaring  v.  PoweD,  40  Mich.  371 ; 

(N.  Y.)  482-491 ;  CarU  v,  Butman,  Taylor  v.  Heggie,  83  Nor.  Car.  244. 
7  Greenl.  (Me.)  102 ;  Taylor  r.  Bas-         »  Arnold  i;.  Green,  116  N.  Y.  566 ; 

sett,  3  N.  H.  294;  Russell  v.  Austin,  Earrell  v.  Lewis,  56  Conn.  280 ;  Towle 

1  Paige  (N.  Y.),  192.  v,  Hoit,  14  N.  H.  61. 

^  Citing  Snow  v.  Stevens,  15  Mass.         *  White  o.  Hampton,  13  Iowa,  259. 
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as  he  ought  in  justice  to  hold  the  property.^  So  an  incum- 
brancer may  redeem  from  a  paramount  tax  title,  and  be  subro- 
gated to  it  for  his  protection,'  even  against  a  prior  mortgagee 
until  reimbursed  for  his  expenditures.*  A  tenant  for  life  *  or 
for  years  has  the  right  to  redeem  from  a  mortgage  which  is 
prior  to  the  creation  of  his  tenancy,  and  upon  redemption 
will  be  subrogated  to  the  rights  of  the  mortgagee  against  the 
mortgagor  and  the  reversioner.*  And  in  New  Jersey  he  will 
have  the  right,  upon  redemption,  to  have  the  bond  and  mort- 
gage delivered  to  him  uncancelled,  which  in  equity  will  be 
equivalent  to  an  assignment  of  them  to  himself.^  A  mort- 
gagee of  a  leasehold  estate  will  have  the  right  of  subrogation 
upon  redemption  from  a  prior  incumbrance.^  But  the  tenant 
cannot  hold  the  land  against  a  prior  incumbrancer  by  simply 
paying  the  interest  as  it  accrues ;  nor  can  he,  on  paying  the 
debt,  require  a  formal  assignment  of  the  incumbrance.*  He 
can  only  redeem,  and  then  claim  his  subrogation.^  And  he 
must  pay  the  entire  amount  of  an  incumbrance  which  is  senior 
to  his  own  estate,  with  whatever  costs  have  accrued.^^ 


^  Lewis  r.  Chittick,  25  Fed.  Rep.  *  Crawford  v.  Carver,  16  Phila.  53. 

176 ;  Cobb  V.  Dyer,  69  Maine,  494 ;  *  Averill  v.  Taylor,  8  N.  Y.  44 ; 

Johnson    v.    Elliot,  26  N.  H.  67;  Loud  ».  Lane,  8  Met.  (Mass.)  517. 

Heath  v.  West,  26  N.  H,  191 ;  Schis-  •  Hamilton  v.  Dobbs,  19  N.  J.  Eq. 

sel  V.  Dickson,  129  Ind.  139 ;  McClain  227. 

V.  Sullivan,  85  Ind.  174 ;   Lamb  v.  ^  Campbell  v.  McAlevy,  3  Disney, 

Bicbards,  43  Ills.  312.  (Ohio),  574. 

*  Windett  v.  Union  Ins.  Co.,  144  «  Magilton  v.  Holbert^  52   Hun 
U.  S.  581 ;  Smith  v.  Roberts,  91  N.  Y.  (N.  Y.),  444. 

470;    Athens  Bank  v.  Danforth,  80  •  Lamsonw.  Drake,  105  Mass.  664; 

Ga.  55  ;  Gwinn  v.  Smith,  65  Ga.  145 ;  Nelson  ».  Loder,  132  N.  Y.  288 ;  Bige- 

Stiger  V,  Bent,  111  Els.  328 ;  Pratt  v.  low  v.  Cassedy,  26  N.  J.  Eq.  557. 

Pratt,  96  Bis.  184 ;  Johnson  r.  Payne,  »  O'Reilly  ».  Holt,  4  Woods,  C.  C. 

11  Nebraska,  269 ;  Townsend  v.  Case  645 ;   Shntes  v.  Woodard,  57  Mich, 

Threshing  Machine  Co.,  31  Neb.  836 ;  213 ;  Union  Ins.  Co.  v.  Kirchoff,  133 

Devin  v.  Eagleson,  79  Iowa,  269 ;  Stan-  Ills.  368 ;  Merritt  v.  Hosmer,  11  Gray 

dift  r.  Norton,  11  Kans.  218;  Sharp  (Mass.X  276;  Street  r.  Beal,  16  Iowa, 

V.  Barker,  11  Kans.  381.  68 ;  Massie  v.  Wilson,  16  Iowa,  390 ; 

*  Fiacre  v.  Chapman,  32  N.  J.  Eq.  Knowles  v.  Rablia,  20  Iowa,  101. 
463. 
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§  15.    Subrogation  of  Junior  Incumbnuioer  oompelled  to  pay 

a  Prior  Charge.  —  A  mortgagee  who  has  been  compelled,  in 
order  to  protect  his  title,  to  pay  the  amount  due  upon  a  prior 
mortgage,  will  be  subrogated  to  the  rights  of  the  prior  mort- 
gagee, and  may  hold  the  land  for  the  sum  so  paid  by  him- 
self,^ even  against  one  whose  title  to  the  property  has  accrued 
after  the  discharge  of  the  prior  mortgage  upon  the  record,  if 
the  whole  amount  claimed  upon  both  mortgages  is  not  greater 
than  appears  to  be  due  by  the  record.^  And  he  may  also 
hold  for  the  payment  of  the  debt  secured  by  the  prior  mort- . 
gage  the  parties  who  were  personally  liable  therefor.^  If  his 
payment  was  made  to  the  authorized  attorney  of  the  first 
mortgagee,  and  that  attorney  embezzled  the  amount,  and  then 
transferred  the  first  mortgage  overdue  to  a  stranger,  yet  the 
junior  mortgagee  will  be  subrogated  for  his  protection  to  the 
prior  lien  of  the  first  mortgage  which  he  has  thus  paid.^  The 
payment  by  a  junior  mortgagee  will  not  relieve  the  real 
debtor  from  his  obligation.^  A  mortgagee  who  purchases,  at 
the  request  of  the  debtor,  a  paramount  lien  on  the  mortgaged 
premises,  with  the  express  understanding  that  it  shall  be 
tacked  to  the  mortgage  and  paid  out  of  the  fund,  is  entitled 
to  have  it  so  tacked  to  his  mortgage  and  paid  out  of  the 
mortgaged  premises.*  The  necessary  expenses  incurred  by  a 
subsequent  mortgagee  to  redeem  from  a  prior  mortgage  which 
ought  to  have  been  paid  by  the  mortgagor,  or  to  remove  a 
paramount  right  of  dower,  are  justly  chargeable  by  him  upon 
the  mortgaged  estate.^    And  if  a  junior  incumbrancer  takes  up 

*  Citiaens'  Savings  Bank  v.  Foster,        *  Sessions  v.  Kent,  75  Iowa,  601. 
22  Abbott  New  Cases  (N.  Y.),  425  ;       »  Chandler  v.  Dyer,    37  Vt.  34.5, 
Porter  v.  Vanderlin,  146  Pcnn.  St.  138 ;    354. 

Hull  v.  Godfrey,  31  Neb.  204.  *  Cullum  v.  Mobile  Bank,  23  Ala. 

«  Davis  V.  Winn,  2  Allen  (Mass.),  797. 

111.  »  Mffler   V.  Whittier,  36    Maine, 

*  Georgia  Chemical  Works  v.  Cart-  577 ;    Pierce  v.  Faunoe,  53  Maine, 
ledge,  71  Ga.  547 ;  MiUer  v.  Aldrich,  351. 

81  Mich.  408 ;  Mattison  v.  Marks,  31 
Mich.  421. 
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a  prior  incumbrance  which  was  also  a  lien  upon  other  property 
than  that  to  which  he  had  himself  a  claim,  he  may  resort  to 
that  other  property,  and  enforce  the  lien  thereon  for  his  reim- 
bursement.^ If  the  debt  secured  by  the  incumbrance  which  he 
has  thus  paid  bore  a  higher  rate  of  interest  than  his  own,  he 
will  be  allowed  the  increased  rate  of  interest  on  his  payment,^ 
subject  to  any  legislative  change  in  the  rate  of  interest 
allowed.^  This  right  of  a  junior  mortgagee  cannot  be  defeated 
by  any  arrangement  between  the  prior  incumbrancer  and  the 
mortgagor,  or  by  any  adjudication  of  their  respective  rights 
to  which  the  junior  mortgagee  was  not  a  party.* 

§  16.    Duty  of  Prior  to  Jnnlor  Inoumbranoer.  —  In  England 

a  mortgagee  is  required  to  convey  and  hand  over  the  title- 
deeds  to  any  person  having  an  interest  in  the  equity  of  re- 
demption, though  only  a  partial  one,  by  whom  he  is  paid  off.^ 
But  the  conveyance  should  be  made  subject  to  the  right  of 
redemption  of  all  persons  who  hold  other  interests.  When 
the  party  redeeming  has  only  contracted  to  purchase  an 
interest  in  the  premises,  the  mortgagee  need  not  convey  until 
the  purchaser  has  accepted  the  title.^  The  prior  mortgagee 
ought,  without  judicial  proceedings,  to  accept  an  offer  of  pay- 
ment made  to  him  by  a  junior  incumbrancer,  and  thereupon 
to  convey  to  him  the  mortgaged  estate,  with  or  without  the 
concurrence  of  the  mortgagor."^  And  if  he  refuses  to  do  so  on 
demand,  and  subsequently  acquires  from  the  mortgagor  the 
equity  of  redemption,  which  was  of  sufficient  value  to  pay  the 
junior  incumbrance,  he  will  be  himself  held  for  the  amount 
of  the  latter.^ 

1  Peter  v.  Smith,  5  Cranch,  C.  C.  26 ;   Blakely  v.  Twining,  69  Wise. 

383.  238. 

«  Dodge  V.  Fuller,  2  Flippin,  C.  C.         »  St.  44  &  45  Vic.,  §  15.    Teevan 

603 ;  Braden  v.  Graves,  85  Ind.  92 ;  v.  Smith,  20  Gh.  D.  724. 
Harper  v.  Ely,  70  lUs.  581 ;  Mosier        *  Pearoe  o.  Morris,  L.  R.  5  Ch. 

0.  Norton,  83  Ills.  519.  227. 

*  Memphis  &  Little  Rock  R.  R.        ^  Smith  v.  Green,  1  Coll.  G.  C. 

Co.  V.  Dow,  120  U.  S.  287.  555 ;  McGnlloogh  o.  Staver,  119  Penn. 

^  Davis  r.  Rogers,  28  Iowa,  413 ;  St  432. 
Frost  v.Yonkers  Bank,  8  Hon  (N.Y.^        ^  Griswold  r.  Marshman,  2  Ch. 

Gas.  170. 
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§  17.  Junior  Inoumbranoex'a  right  of  Redamptloii-  —  A  junior 
incumbrancer  or  claimant  has  the  right  to  redeem  from  a  prior 
mortgage  by  paying  the  amount  which  is  due  according  to  its 
terms  as  recorded ;  ^  the  facts  shown  by  the  record  cannot  be 
contradicted  to  his  prejudice.'  When  he  offers  to  redeem, 
the  prior  mortgagee  cannot  tack  to  his  demand  another  debt 
due  to  him  from  the  mortgagor,  not  a  charge  upon  the 
premises  sought  to  be  redeemed  of  which  the  junior  incum- 
brancer was  bound  to  take  notice.'  A  latent  equity  of  sub- 
rogation cannot  be  enforced  against  a  subsequent  bona  fide 
purchaser  for  value  without  notice.^  Even  a  mortgagee's 
right  of  subrogation  to  the  benefit  of  prior  liens  discharged 
by  him,  if  not  appearing  of  record,  cannot  be  enforced  against 
those  who  have  taken  interests  in  reliance  upon  the  record,^ 
to  an  amount  greater  than  the  total  sum  which  the  record 
shows  to  be  due.^  As  against  the  junior  incumbrancer,  no 
new  terms  can  be  incorporated  into  the  prior  mortgage,  no 
new  indebtedness  can  be  secured  by  it.^  Thus,  where  the 
parties  to  the  mortgage  stipulated  for  the  payment  of  a 
higher  rate  of  interest  upon  the  mortgage-debt  than  was 
provided  for  by  the  terms  of  the  mortgage  as  recorded,  it  was 
held  that  the  excess  of  interest  could  not  be  made  a  lien 
upon  the  land  to  the  prejudice  of  subsequent  incumbrancers,^ 
or  of  purchasers  without  notice.^  Payments  made  by  the 
mortgagor  upon  the  indebtedness  secured  by  the  first  mort- 


1  Whittacre  v.  Fuller,  5  Minn.  508. 

<  Gibbons  o.  Hoag,  95  lib.  45 ; 
Eagle  Beneficial  Society's  Appeal,  75 
Penn.  St.  226. 

*  Burnet  v.  Denniston,  5  Johns.  Ch. 
(N.  Y.)  35  ;  Lee  ».  Stone,  5  Gill  &  J. 
(Md.)  I ;  McGuire  v.  Wilkinson,  72 
Mo.  199. 

«  Bichards  v.  Griffith,  92   Calif. 

493. 

*  Wilson  0.  Barker,  60  Maine,  447 ; 
Ahem  v.  Freeman,  46  Miune.  156; 
Persons  v.  Shaeffer,  65  Calif.  79. 


*  Davis  V.  Winn,  3  Allen  (Mass.)* 
111. 

'  Trimble  ».  Hunter,  104  Nor.  Car. 
129 ;  Kistler  v.  Mosser,  140  Penn.  St 

367. 

^  Gardner  v.  Emerson,  40  Ills. 
296;  Perrin  o.  Kellogg,  38  Mioh. 
720. 

*  Bassett  v.  McDonnel,  13  Wise. 
444;  Burchard  o.  Eraser^  23  Mioh. 
224. 
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gage  cannot  afterwards  be  transferred  to  another  account,  to 
the  prejudice  of  a  second  incumbrancer,  by  the  mortgagor 
and  the  first  mortgagee.^  Where  property  was  subject  to  the 
lien  of  a  judgment,  and  then  to  four  successive  mortgages, 
and  the  holder  of  the  judgment  agreed  with  the  fourth  mort- 
gagee to  postpone  his  lien  to  that  of  the  fourth  mortgagee, 
and  then  sold  the  property  under  his  judgment  to  the  first 
mortgagee,  who  had  no  notice  of  this  agreement,  it  was  held 
that  the  first  mortgagee  was  by  his  purchase  subrogated  to 
the  lien  of  the  judgment,  and  that  the  fourth  mortgagee  could 
not  redeem  from  him  without  paying  the  cost  of  buying  in 
the  property  under  the  judgment  as  well  as  the  amount  which 
was  due  upon  the  first  mortgage ;  ^  and  though  this  decision 
was  reversed  on  appeal,  the  general  principle  was  not  doubted, 
but  it  was  decided  on  the  ground  that  the  purchaser  of  real 
estate  sold  on  execution  acquires  no  other  or  better  title  than 
would  have  vested  in  the  judgment-creditor  had  the  latter 
purchased  the  property.^ 

§  18.  When  Janlor  Inoumbranoer  entitled  to  Subrogation.  ^- 
Although  a  junior  incumbrancer  is  entitled  to  redeem  from  a 
prior  mortgage,  and  although,  if  he  is  not  himself  the  prin- 
cipal debtor,  but  is  compelled  to  redeem  for  the  protection  of 
his  own  lien  upon  the  premises,  he  will  upon  redemption  be 
subrogated  for  his  reimbursement  to  the  rights  of  the  senior 
mortgagee,*  yet,  if  the  debt  secured  by  his  own  mortgage  is 
not  yet  due  or  payable,  he  cannot  insist  upon  his  right  to  pay 
off  the  first  mortgage  and  to  be  subrogated  to  the  position  of 
the  prior  mortgagee,  without  showing  that  this  is  necessary  for 


*  York  County  Savings  Bank  v,  N.  J.  Eq.  208.    But  see  Sims  v.  Lea- 

Boberts,  70  Maine,  384 ;  Hayden  v.  ter,  55  Ga.  620. 
Auburn  Prison,  1  Sandf.  (N.  Y.)  195  ;         *  Frost  v.  Yonkers  Bank,  8  Hun 

Marvin  v,  Vedder,  5  Cow.  (N.  Y.)  (N.  Y.),  26. 

671 ;  Warner  v.  Blakeman,  36  Barb.         •  Frost  v.  Yonkers  Bank,  70  N.  Y. 

(N.  Y.)  501 ;  Gardner  v.  James,  7  553.    Fastea,  {  39. 
R.  I.  396;   Bowman  v.  Master,  33        *  AnUa^  §§  12-15. 
N.  H.  530;  Large  v.  Van  Doren,  14 
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his  own  protection  or  for  the  preservation  of  his  own  security. 
Subrogation  in  equity  proceeds  upon  the  ground  that  it  is 
necessary  for  the  protection  of  the  party  who  seeks  it ;  ^  and 
this  will  be  the  case  when  it  is  necessary  for  him,  in  order 
to  get  the  benefit  of  his  own  security,  to  disengage  the  prop- 
erty from  the  previous  incumbrance.  If  his  own  mortgage 
is  payable,  and  he  cannot  get  his  payment  without  clearing 
away  the  previous  incumbrance,^  or  if  the  prior  mortgagee  is 
himself  seeking  to  foreclose,  then  he  may  rightfully  insist 
upon  redeeming  and  upon  being  subrogated  to  the  rights  of 
the  prior  mortgagee.*  After  a  decree  for  the  foreclosure  of 
a  prior  mortgage  has  been  rendered  in  proceedings  to  which 
the  junior  incumbrancer  was  a  party,  the  latter  cannot  then 
claim  a  decree  of  subrogation,  or  prevent  the  sale  of  the 
premises,  unless  he  can  show  that  the  payment  of  the  prior 
mortgage  or  its  enforcement  by  foreclosure  and  sale  would 
work  him  an  injustice ;  his  application  comes  too  late ;  *■  as 
mere  junior  mortgagee,  his  rights  are  sufficiently  protected 
by  the  opportunity  to  purchase  at  the  sale,  or  to  pay  off  the 
prior  incumbrance  before  the  sale.^ 

§  19.  Subrogation  of  one  advancing  Money  for  the  Payment 
of  an  Incumbrance.  — » Where  a  person  advances  money  to  pay 
off  a  mortgage-debt  under  an  agreement  with  the  owner  of 
the  equity  of  redemption  or  his  representative  that  he  shall 
hold  the  mortgage  as  security  for  his  advance,  but  the  mort- 
gage, instead  of  being  assigned  to  him,  is  discharged  in  whole 
or  in  part,  he  is  yet  entitled  as  against  subsequent  parties  in 
interest  to  be  subrogated  to  the  rights  of  the  mortgagee  and 
to  enforce  the  mortgage  ;  ^  though,  if  he  was  not  intended  to 

^  Jntea,  §  4.  *  Bloomingdale  o.  Barnard,  7  Hun 

*  Kelly  V.  Longshore,  78  Ala.  203.    (N.  Y.),  459 ;  Ketchum  v.  Crippen, 
'  Jenkins  v.  Continental  Ins.  Co.,    37  Calif.  223 ;  Searles  v.  Jacksonville 

12  How.  Pr.  (N.  Y.)  66.  R.  R.  Co.,  2  Woods,  C.  C.  621.     See 

*  Searles  ».  Jacksonville  R.  R.Co.,  Wyckofif ».  Noyes,  36  N.  J.  Eq.  227. 
2  Woods,  C.  C.  621.  See  also  Ger-  •  Cottrell  v.  Finney,  L.  R.  9  Ch. 
rish  V.  Bragg,  55  Yt.  329  ;  Phelps  v,  541 ;  King  9.  McVickar,  3  Sandf.  Ch. 
Pope,  53  Iowa,  691.  (N.  Y.)  192 ;  Detroit  Ins.  Co.  v.  As- 
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have  the  benefit  of  the  former  security  for  the  debt  which  he 
pays,^  or  which  his  grantor  has  paid,^  or  if  the  subrogation  is 
not  necessary  for  his  protection,^  or  if  he  relied  upon  a  forged 
mortgage,^  or  if  the  agreement  had  been  that  he  should  de- 
pend upon  a  new  security  which  was  given  to  him,  he  could 
not  be  subrogated  to  the  charge  which  had  thus  been  paid^ 
And  where  a  creditor,  having  taken  on  execution  his  debtor's 
lands,  which  were  subject  to  a  previous  mortgage,  subsequently 
paid  oflf  the  mortgage  with  money  which  he  borrowed  for  that 
purpose  of  a  stranger,  to  whom  he  gave  therefor  a  new  mort- 
gage upon  the  same  land,  and  afterwards  his  levy  proved  to 
be  defective,  and  the  new  mortgage  was  accordingly  invalid 
as  such,  the  new  mortgagee  was  held,  as  against  the  debtor's 
grantee,  to  be  subrogated  to  the  rights  of  the  prior  incum- 
brancer, the  payment  having  been  necessary  to  avoid  a  fore- 
closure of  the  first  mortgage.^  The  same  principle  was  applied 
in  England  in  a  case  in  which  the  plaintiff  held  a  junior  charge 
upon  the  company's  property.  A  scheme  of  arrangement  was 
confirmed  by  the  court,  by  which  the  company  was  authorized 
to  issue  certain  debenture  A  and  debenture  B  stock.  Deben- 
ture A  stock  was  to  be  applied,  first,  in  payment  of  the  mort- 
gage debentures  of  the  company,  and  of  certain  costs,  the 
stock  applied  for  these  purposes  being   preferred  over  the 

pinall,  4S    Mich.    238 ;   Johnson    v.  Car.  151.    Contra,  Everston  v.  Central 

Barrett,  117  Ind.  551 ;  Levy  v.  Mar-  Bank,  33  Kans.  352. 
tin,  48  Wise.  198 ;  Downer  v.  Miller,         »  Jones  v.  Lockard,  89  Ala.  575  ; 

15  Wise.  612 ;  Morgan  v.  Hammett,  Fry  v.  Hamner,  50  Ala.  52  ;  Loewen- 

23  Wise.  30 ;  Loekwood  v.  Marsh,  3  thai  v.  McCormiek,   101  Ills.   143 ; 

Nevada,  138 ;  Fears  v.  Albea,  69  Tex.  Small  v,  Stagg.  95  His.  39  ;  Wormer 

437 ;  Focko  v.  Weirsheeher,  55  Tex.  v.  Waterloo  Agricultural  Works,  62 

33.     Contra  in  Tennessee  in  the  case  Iowa,  699 ;   Watson  v.  Wilcox,   39 

of  a  married  woman.     Owens  v.  John-  Wise.  643 ;  Gage  r.  Ward,  25  Maine, 

son,  8  Baxter,  265.  101 ;   Wooldri(^e  v,   Scott,  69  Mo. 

*  Mead's  Appeal,  46  Conn.  417;  669;    Cohn    v.    Hoffman,    50   Ark. 
Jeffries  ©.  Allen,  29  So.  Car.  501.  108. 

*  Spratt  V.  Pierson,  4  So.  Car.  301.         •  Payne  v.  Hathaway,  3  Vt.  212. 

*  Edinburg  Mortgage  Co.  v.  Lath-  So  in  Clnte  v.  Emmerich,   26  Hun 
am.  88  Ind.  88.  (N.  Y.),  10 ;  Kaiser  v.  Lembeck,  55 

*  Byerly  ».  Humphrey,  65  Nor.  Iowa,  244. 
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residue  of  the  stock,  which  residue  was  to  be  applied  in  pay- 
ing unpaid  vendors  of  land.  Debenture  B  stock  was  to  be 
applied  in  paying  off  debentures  of  the  company  which  were 
not  secured  bj  mortgage,  and  in  meeting  other  debts.  The 
net  income  of  the  company  was  to  be  applied  to  pay,  first, 
interest  on  preferred  debenture  A  stock ;  second,  interest  on 
the  residue  of  that  stock;  third,  interest  on  debenture  B 
stock;  and,  lastly,  such  dividends  as  might  be  payable  to 
stockholders.  The  plaintiff  contended  that  he  was  not  bound 
by  the  scheme,  and  that  he  had  a  charge  on  the  income  prior 
to  the  holders  of  the  A  and  B  stocks,  on  the  ground  that  the 
original  priority  of  former  mortgagees  and  unpaid  vendors  of 
land,  who  had  accepted  payment  in  these  new  stocks,  had  been 
lost  by  the  extinguishment  of  their  original  securities.  But 
it  was  held  that  though  he  was  not  bound  by  the  scheme,  yet 
as  it  did  not  lessen  his  rights,  so  neither  did  it  increase  them; 
that  he  was  not,  therefore,  entitled  to  such  priority  as  he 
claimed ;  but  that  the  net  income  must,  in  the  first  place,  to 
an  amount  equal  to  the  sums  due  upon  liens  which  had  been 
prior  to  the  plaintiff's,  be  applied  according  to  the  scheme.^ 
So  the  lender  of  money  borrowed  by  a  corporation  ultra  vires 
may  be  subrogated  to  the  rights  of  lawful  creditors  of  the 
company  who  have  been  paid  out  of  such  money,  and  allowed 
to  recover  from  the  company  to  the  extent  of  the  lawful 
liabilities  so  paid  off.^  For  the  prevention  of  fraud,  a  person 
who  advances  money  to  pay  off  a  mortgage,  believing  that  it 
was  the  only  lien  upon  the  land,  may  be  subrogated  to  the 
lien  of  that  mortgage,^  as  against  a  surety  who  has  paid  a 

1  Stevens  v.  Mid-Hants  Railway  Building  Society  v.  Cunliff,  23  Ch.  D. 

Co.,  L.  R.  8  Ch.  1064.     So  in  Camp-  61 ;  Wenlock  v.  River  Dee  Co.,  19  Q. 

bell  r.  Texas  R.  R.  Co.,  2  Woods  C.  C.  B.  D.  155,  and  10  App.  Cas.   354 ; 

263 ;  Barry  v.  Missouri,  K.  &  T.  R.  R.  Rainsburg    Borough    v.    Fyan,    127 

Co.,  34  Fed.  Rep.  829 ;  Hollister  v.  Penn.  St.  74. 
Stewart,  111  N.  Y.  644;  Humphreys        •  Edwards  v.  Davenport,  20  Fed. 

V,  Allen,  100  Ills.  511.  Rep.  756 ;  White  v.  Newhall,  68  Mich. 

>  Brooks    17.  Blackburn  Building  641 ;  Cfaaffe  v.  Patterson*  61  Miaa. 

Society,  9  App.  Cas.  857;  Blackburn  28. 
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judgment,  which  was  a  lien  subsequent  to  the  mortgage,  and 
the  payment  of  which  appeared  by  the  record  to  have  been 
otherwise  provided  for.^  One  who  had  paid  off  a  moi*tgage- 
debt  under  the  mistaken  belief  that  the  title  to  the  land  was 
in  his  wife,  while  it  really  belonged  to  her  daughter  by  a 
previous  marriage,  was  allowed  against  the  daughter  a  charge 
upon  the  land  to  reimburse  him  for  this  payment,^  but  not 
for  improvements  which  he  had  made  upon  the  land.^  But 
a  husband  who,  being  sued  with  his  wife  for  her  debt  con- 
tracted before  marriage,  and  secijlred  by  a  mortgage  upon  her 
land,  allows  himself  after  her  death  to  be  defaulted  in  the 
suit  and  pays  the  debt  on  execution,  under  the  mistaken  ^ 
supposition  that  he  can  claim  the  amount  of  her  estate  at 
law,  without  taking  an  assignment  of  the  mortgage,  cannot 
be  subrogated  to  the  rights  of  the  mortgagee  for  his  reim- 
bursement ;  for  he  paid  the  debt,  not  to  protect  an  imaginary 
estate  in  himself  or  his  wife,  but  under  a  mistaken  belief  of 
his  legal  liability  therefor.^  Though  a  mere  volunteer  cannot 
by  paying  off  a  mortgage  acquire  an  equitable  lien  or  any 
right  of  subrogation,  yet  if  he  advances  the  money  to  redeem 
or  pay  off  a  mortgage  at  the  request  of  one  who  is  interested 
or  bound  to  discharge  it,  he  may  be  protected  against  such 
person  by  subrogation.^  A  third  party,  who,  at  the  instance 
of  the  mortgagor,  pays  a  part  of  the  mortgage-debt,  but  takes 
no  assignment  of  the  mortgage,  is  not  thereby  subrogated  to 
the  rights  of  the  mortgagee  as  against  a  subsequent  incum- 
brancer; to  effect  such  a  subrogation  there  must  be  some- 


>  Green  v.  Millbank,  3  Abbott  New 
Gas.  (N.  Y.)  138.  And  see  Barcbard 
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*  Haggerty  v.  McCanna,  10  C.  E. 
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•  Warren  v.  Jennison,  6  Gray 
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ence, 38  Penn.  St.  194. 

•  Gans  r.  Thieme,  93  N.  Y.  225 ; 
Bobertson  v.  Mowell,  66  Md.  530 ; 
McWilliams  v.  Bones,  84  Ga.  203 ; 
White  V,  Newball,  68  Mich.  641 ;  Ya- 
pie  9.  Stephens,  36  Kans.  680 ;  Tol- 
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thing  more  than  a  mere  payment  of  the  money,  and  its  silent 
receipt  by  the  first  mortgagee ;  ^  nor  will  he  be  subrogated  to 
the  benefit  of  the  mortgage  as  against  others  who  are  secured 
thereby,  by  his  having  furnished  the  debtor  with  the  means  to 
make  a  partial  payment  of  the  mortgage-debt,^  even  though 
he  holds  the  agreement  of  the  mortgagor  that  he  shall  be  pro- 
tected  by  the  mortgage.*  The  mortgagor's  agreement  cannot 
prejudice  the  mortgagees,  though  it  would  bind  the  mortgagor 
himself.* 

§  20.  Where  New  Incumbranoe  given  for  old. —  Where  a  new 
mortgage  is  given  for  the  same  debt  which  was  secured  by  a 
prior  mortgage,  which  is  thereupon  discharged,  the  execution 
of  the  new  and  the  satisfaction  of  the  old  mortgage  have 
been  treated  as  simultaneous  and  dependent  acts ;  and  if  the 
new  mortgage  is  invalid,  its  holder  has  been  subrogated  to 
the  lien  of  the  old  mortgage.^  But  if  the  new  mortgage 
covers  also  an  additional  indebtedness,  this  subrogation  can 
protect  only  what  remains  due  upon  tjxe  old  mortgage-debt.* 
The  same  rule  is  applied  where  the  new  and  defective  mort- 
gage is  given  to  one  who  at  the  request  of  the  debtor  advances 
the  money  to  pay  ofiP  the  prior  incumbrance,  the  transaction 
being  treated  in  equity  as  an  assignment  of  the  old  mortgage 
to  the  new  mortgagee."^    A  fortiori^  if  the  old  mortgage  is  re- 

1  Commonwealth  v.  Chesapeake  &  Pouder  v.  RitziDger,  102  Ind.  571 ; 

Ohio  Canal  Co.,  32  Md.  501 ;  Collins  Gerwig  v.  Shetterly,  64  Barb.  (N.  Y.) 

V.  Adams,  53  Vt.  433 ;  Greer  v.  Ches-  620 ;  Christie  v.  Hale.  46  Ills.  117 ; 

ter,  7  Humph.  (Tenn.)  77.  Kimble  v.  Esworthy,  6  Ills.  Ap.  517 ; 

«  Bissell  V.  Lewis,  56  Iowa,  231 ;  Jones  w.  Parker,  51  Wise.  218  ;  Crip- 
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503.  V.  Byrne,  5  Calif.  455 ;  Birrell  v,  Schie, 
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*  Cameron  v.  Tome,  64  Md.  507 ;  Upton,  43  N.  W.  Rep.  816. 
Haven  v.  Grand  Junction  R.  R.  Co.,        •  Carr  v.  Caldwell,  10  Calif.  380 ; 
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tained  undischarged  and  a  new  mortgage  taken  to  secure  both 
the  old  debt  and  the  new  advances,^  or  if  the  old  mortgage  is 
contemporaneously  with  the  payment  assigned  by  the  mort- 
gagee to  the  one  who  advances  the  money  to  pay  him,^  this 
will  not  operate  a  discharge  of  the  former  security.^  The 
authority  of  the  California  decisions  cited  above  has,  how- 
ever, been  somewhat  shaken,  as  to  intervening  liens  of  third 
persons,  by  a  later  case  in  the  same  State ;  ^  and  elsewhere  it 
has  been  held  that  a  mortgage  once  understandingly  and  in- 
tentionally discharged  cannot  afterwards  be  reinstated  to  the 
prejudice  of  other  claimants  or  incumbrancers;*  and  that 
where  a  mortgage  has  been  discharged  and  its  satisfaction 
acknowledged,  and  a  new  security  taken  upon  the  same  land 
for  the  same  debt,  the  lien  of  the  old  mortgage  is  gone  once 
for  all,  and  the  new  security  must  be  postponed  to  such  in- 
cumbrances as  are  prior  to  itself,  though  junior  to  the  old 
mortgage.^  The  old  security  ceases  to  have  any  validity  upon 
the  taking  of  a  new  security  as  a  substitute  therefore     If  the 


moeopatbic  Ins.  Co.  v.  Marshall,  32  *  Gerrish  v.  Bragg,  55  Vt.   329; 

N.  J.  Eq.  103  ;  Tyrell  v.  Ward,  102  St.  Albans  Trust  Co.  o.  Farrar,  53  Vt. 

lUs.  29.  542 ;  Holt  ».  Baker,  58  N.  H.  276 ; 

*  Tenison  v.  Sweeney,  1  Jones  &  Westfall  v,  Hintze,  7  Abbott  New 
La  Tonche,  Irish  Eq.  710;  Hill  v.  Cas.  (N.  Y.)  236 ;  ViToollen  ».  HUlen, 
Beebe,  13  N.  Y.  556.  9  Gill  (Md.),  185 ;   Steams  v.  God- 

*  White  V.  Knapp,  8  Paige  (N.  Y.),  frey,  16  Maine,  158 ;  Hinchman  v. 
173.  Emans,  1  N.  J.  Eq.  100  ;   Bamett  v. 

«  Drury  v.  Briscoe,  42  Md.  154;  Griffith,  27  N.  J.  Eq.  201;  Mather 

Christian  v.  Newberry,  61  Mo.  446.  v.  Jenswold,  72  Iowa,  550;  Washing- 

*  Guy  17.  Du  Uprey,  16  Calif.  195  ;  ton  County  v.  Slaughter,  54  Iowa, 
Dingman  v.  Randall,  13  Calif.  512.  265  ;  Iowa  County  v.  Foster,  49  Iowa, 

»  Tracy  0  Lincoln,  145  Mass.  357;  676;  Kitchell  v.  Mudgett,  37  Mich. 

Hobbs  ».  Harvey,  16  Maine,  80 ;  Fidel-  82 ;  Smith  ».  Bynnm,  92  Nor.  Car. 

ity  Ins.  Co.  r.  Shenandoah  Valley  R.  R,  108;  McKeen  ».  Haseltine,  46  Minn. 

Co.,  86  Va.  1 ;  Gibbes  v.  Greenville  &  426  ;  Daly  r.  Proetz,  20  Minn.  411; 

Columbia  R.  R.  Co.,  15  So.  Car.  224 ;  Hechtman    o.    Sharp,    3    McArthur 

Banta  ».  Garmo,  1  Sandf.  Ch.  (N.  Y.)  (D.  C),  90. 

383 ;  Frazec  r.  Inslee,  1  Green  (2  N.  J.  ^  Wynne,  in  re.  Chase's  Dec.  227 ; 

Eq.)  239 ;  Neidig  v,  Whiteford,  29  Ames  v.  New  Orieans  R.  R.  Co.,  2 

Md.  178 ;  Weidner  ©.  Thompson,  69  Woods  C.  C.  206 ;  Morris  ».  White, 

Iowa,  36.  36  N.  J.  Eq.  324;  Gaskill  v.  Wales, 
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new  security  is  taken  for  the  express  purpose  of  gaining  an 
advantage  which  could  not  have  been  enjoyed  under  the  first, 
the  first  will  likewise  be  extinguished ;  as  where  a  creditor 
who  held  a  note  secured  by  a  mortgage  upon  a  stock  of  goods, 
being  told  by  the  debtor  that  he  had  a  number  of  notes 
coming  due  which  he  could  not  pay,  delivered  up  his  note  and 
mortgage,  and  took  a  new  note  secured  by  a  new  mortgage 
upon  the  stock  as  altered  and  added  to  by  labor,  sales,  and 
purchases,  and  it  was  held  that  he  could  not,  upon  the  avoid- 
ance of  his  new  mortgage,  be  subrogated  to  the  lien  of  his 
former  security.^  But  if  an  intervening  incumbrance  were 
created  without  the  knowledge  of  the  beneficiary  therein  just 
prior  to  the  execution  of  the  new  mortgage,  with  the  fraudu- 
lent intention  of  giving  it  priority  over  the  latter,  it  would 
not  be  allowed  a  preference  over  such  new  mortgage.*  And 
if  a  first  mortgagee  has  accepted  a  new  mortgage  and  surren- 
dered his  prior  security  for  cancellation  in  ignorance  of  the 
existence  of  an  intervening  lien,  equity  will,  upon  his  prompt 
application  and  in  the  absence  of  laches  or  other  disqualifying 
facts,^  restore  him  to  his  original  position.^  If  a  mortgage 
has  not  been  formally  discharged,  but  the  mortgagor  has  ob- 
tained from  the  mortgagee  possession  of  it  and  of  the  note 
which  it  secures,  by  means  of  a  fraudulent  pretence  of  pay- 
ment, the  mortgagee  may  yet  foreclose  the  same,  both  against 
the  mortgagor   himself   and   also   against   those  who  have 

Id.  527 ;  Wagner's  Appeal,  98  Penn.        *  Keller  v.  Hannah,  52  Mich.  535 ; 

St.  n ;  Calmes  v.  McCracken,  8  So.  Sledge  v.  Obenchain,  58  Miss.  670 ; 

Car.  87 ;  Anglade  v.  St.  Avit,  67  Mo.  Young  v.  Sharer,  73  Iowa,  555 ;  Clark 

434.  V.  BuUard,  66  Iowa,  747 ;  Bruse  v. 

1  Paine©.  Waite,  11  Gray  (Mass.),  Nelson,  35  Iowa,  157;  Campbell  r. 

190.  Trotter,  100  Ills.   281;    Hutchinsou 

'  Eggeman  v.  Eggeman,  37  Mich.  v.  Swartsweller,  31  N.  J.  £q.  205  ; 

436 ;  Waldo  v.  Richmond,  40  Mich.  McKenzie  9.  McKenzie,  52  Vt.  271 ; 

380 ;  Short  v.  Currier,  153  Mass.  182.  Stafford  v.  Ballou,  17  Vt.  329 ;  Lam- 

«  Childs  ».  Stoddard,  130  Mass.  bert  v.  Leland,  2  Sweeny  (N.  Y.),  218 ; 

110;  Seymour  v.  Mackay,  126  Ills.  Wright ».  Walter,  McArthur  &  Mackey 

341;    Button    v.   McReynolds,    31  (D.  C),  343 ;  Wooster  v.  Cavender,  54 

Minn.  66.  Ark.  153. 
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acquired  rights  under  him  in  ignorance  of  the  apparent  sat- 
isfaction.^ A  formal  record  discharge  of  a  mortgage  improv- 
idently  made  by  the  administrator  of  the  mortgagee,  without 
the  knowledge  of  the  mortgagor  and  without  consideration, 
will  not  necessarily  discharge  the  mortgage,  no  other  rights 
having  intervened.*  A  mortgagee  or  other  lien  creditor  who 
has  been  induced  to  surrender  his  security  by  the  mere  fraud 
of  his  debtor,  may  in  equity  have  it  reinstated  and  enforced 
as  if  no  such  surrender  had  been  made ;  ^  but  innocent  third 
parties  who  have,  after  such  surrender  and  before  the  revival 
of  the  incumbrance,  parted  with  their  money  upon  the  faith 
of  the  apparent  surrender,  will  not  be  prejudiced  by  the  re* 
vival.*  The  same  rule  will  be  applied  for  the  protection  of 
the  assignee  of  a  mortgage  which,  before  the  recording  of  the 
assignment,  has  by  mistake  merely  been  discharged  of  record 
by  the  original  mortgagee ;  ^  and  if  intervening  incumbrancers, 
having  come  in  without  notice  of  his  rights,  are  entitled  to 
priority  over  him,  he  may  upon  paying  them  be  subrogated  to 
their  rights.^  Where  a  mortgagor  made  a  subsequent  equita^ 
ble  charge  upon  his  equity  of  redemption,  and  then  requested 


^  Grimes    v.    Kimball,    8    Allen  708;   Farmers'  Ins.  Co.  v.  German 

(Mass-X  153.     And  see  Robinson  v.  Ins.   Co.,  79  Ky.  598;    Sidener  v. 

Sampson,   23  Maine,  388  ;   Trenton  Pavey,  77  Ind.  241 ;  Touch  v.  Wilson, 

Bank'mg  Co.  v.  Woodruff,  2  N.  J.  Eq.  60  Ind.  64 ;  Rand  v.  Barrett,  66  Iowa, 

117 ;  Mallett  v.  Page,  8  Ind.  364.  731 ;  Halt  v.  Ensign,  61  Iowa,  724 ; 

*  Hay  V.  Washington  &  Alex.  R.  R.  Ellis  v.  Lindley,  37  Iowa,  334 ;   Geib 

Co.,  4  Hughes  C.  C.  327,  and  1  Id.  168 ;  v.  Reynolds,  35  Minn.  331 ;  Aldrich  v. 

Hammond  v.  Barker,  61  N.  H.  53 ;  Willis,  55  Calif.  81. 

Bond  V,  Doreey,  65  Md.  310 ;  Moore  *  Heyder  ».  Excelsior  Building  As- 

V.  Bond,  75  Nor.  Car.  243 ;  Ferguson  sociation,  42  N.  J.  Eq.  403  ;  Gaskill 

V.  Glassford,  68  Mich.  36 ;  Hanlou  v.  v.  Wales,  36  N.  J.  Eq.  527 ;  Hamer's 

Doherty,   109   Ind.   37 ;    Liggett  v.  Appeal,  94  Penn.  St.  489 ;  Charlest<)n 

Himle,  38  Minn.  421.  v.  Ryan,  22  So.  Car.  339 ;   Real.  v. 

«  Short  V.  Currier,  153  Mass.  182 ;  Stevens,  72  Calif.  451 ;   Edwards  t>. 

Clark  V.  McNeal,  114  N.  Y.  287;  Thorn,  25  FU.  222 ;  Morris ».  Beecher. 

Stover  V.  Wood,  26  N.  J.  Eq.  417 ;  1  Nor.  Dak.  130 ;  Vannice  v.  Bergen, 

Callahan's  Appeal,  124  Penn.  St.  138 ;  16  Iowa,  555. 

Crumlish  v.  Railroad  Co.,  32  W.  Va.  »  Willcoxti.  Foster,  132  Mass.  320. 

244 ;   French  v.  De  Bow,  38  Mich.  •  Clark  v.  Mckin,  96  N.  Y.  346. 
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the  defendant,  who  had  no  notice  of  the  charge,  to  pay  off  the 
mortgage,  which  was  done,  and  a  receipt  was  indorsed  upon 
the  mortgage,  and  the  title-deeds  were  handed  over  to  the 
defendant,  and  the  mortgagor  then  gave  to  the  defendant  a 
new  mortgage  to  secure  both  the  amount  he  had  thus  paid  to 
the  prior  mortgagee  and  also  a  new  advance  made  by  himself 
to  the  mortgagor,  it  was  held  that  the  defendant's  subsequent 
mortgage  had  priority  over  the  equitable  charge,  but  only  to 
the  extent  of  the  prior  mortgage  which  he  had  paid  off ;  ^  and 
even  this  limitation  has  since  been  disapproved.^ 

§  21.  Holder  under  a  Judgment  Lien  subrogated  upon  paying 
Prior  Incumbrance.  —  Where  a  judgment-creditor  levied  his 
execution  upon  land,  the  whole  of  which  was  subject  to  a 
prior  mortgage,  and  the  debtor  was  entitled,  as  against  the 
judgment-creditor,  to  hold  part  of  the  land  as  a  homestead, 
and  had  the  same  set  off  to  himself,  and  afterwards  the  cred- 
itor was  obliged  to  pay  off  the  whole  mortgage,  which  was 
superior  to  the  homestead  estate,  it  was  held  that  the  creditor 
was  subrogated  by  his  payment  to  all  the  rights  of  the  mort- 
gagee, and  might  enforce  against  the  homestead  estate  the 
contribution  of  its  proportional  share  of  the  mortgage-debt.® 
One  who  levies  an  execution  upon  an  equity  of  redemption, 
and  then  pays  off  the  mortgages  to  which  his  levy  was  subject, 
becomes  by  such  payment  the  equitable  assignee  of  the  mort- 
gages, and  is  subrogated  to  all  the  rights  of  the  mortgagees 
in  the  mortgaged  premises.*     So  where  the  purchaser  of  an 

1  Pease  v.  Jackson,  L.  R.  3  Ch.  •  Lamb  v.  Mason,  50  Vt.  345 ; 

576.     So  in*Howell  v.  Bush,  54  Miss-  Devereux  v.  Fairbanks,  50  Vt.  700. 

437  ;  Cansler  v.  Sallis,  Id.  446.  *  Warren  v.  Warren,  30  Vt.  530 ; 

*  Hosking  v.  Smith,  13  Ap.  Cas.  Majury   r.   Putnam,    4   Dane's  Ab. 

582,  overruling  on  this  question  Pease  (Mass.)  183,  676;  Tiffany  v,  Kent,  2 

V,  Jackson,  supra,  and  Robinson  v,  Gratt.  (Va.)  231 ;  Hammond  v.  Leav- 

Trevor,  12  Q.  B.  D.  423.    So,  also,  itt,  59  Iowa,  407 ;  Lane  v.  Hallum,  38 

Sangster  v.  Cochran,  28  Ch.  D.  298 ;  Ark.   385  ;   Eldridge  v.  Wright,   55 

Carlisle  Banking  Co.  v,  Thompson,  28  Calif.  531. 
Ch.  D.  398;   Fourth  City  Building 
Society  v,  Williams,  14  Ch.  D.  140. 
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equity  of  redemption,  at  a  sale  thereof  on  execution  against 
the  mortgagor,  paid  off  the  mortgage  and  had  it  discharged, 
and  then,  on  payment  of  the  amount  for  which  he  had  pur- 
chased at  the  execution  sale,  released  to  the  mortgagor  all  the 
right  he  had  acquired  under  the  sale,  it  was  held  that  he  could 
afterwards  recover  from  the  mortgagor  the  amount  which  he 
had  thus  paid  upon  the  mortgage.^  One  who  had  purchased, 
under  an  execution  against  the  devisee  thereof,  land  which 
had  been  devised  subject  to  a  charge  for  a  legacy,  was  allowed 
in  equity,  upon  the  legacy  being  afterwards  charged  upon  the 
land,  to  recover  the  amount  of  the  legacy  from  the  devisee.^ 
But  the  creditor  will  not  be  allowed  to  use  his  right  of  subro- 
gation for  any  other  purpose  than  to  obtain  reimbursement 
for  what  he  has  paid  upon  the  prior  incumbrance.^ 

§  22.     Where  Incumbered  Lands  sold  under  a  Junior  Lien. — 

When  the  equity  of  redemption  in  mortgaged  lands  is  sold 
under  a  judgment  or  a  junior  mortgage  which  constitutes 
merely  a  subordinate  lien  upon  the  premises,  and  the  sale  has 
been  consummated  so  that  no  right  to  redeem  therefrom  re- 
mains in  the  former  owner,  the  purchaser  at  such  sale  is 
presumed  to  have  bid  only  to  the  value  of  the  equity  of  re- 
demption ;  ^  and  the  land  which  he  has  thus  purchased  be- 
comes in  equity  the  primary  fund  for  the  payment  of  the 
prior  incumbrance.^  Such  a  purchaser  cannot,  upon  paying 
and  taking  an  assignment  of  the  prior  mortgage,  collect  the 
debt  secured  thereby  out  of  the  mortgagor's  other  property  ;  ^ 

*  Gleason  v.  Dyke,  23  Pick.  (Mass.)  53 ;  Vanscoyoc  ».  Kimler,  77  Ills. 
390.  151 ;  Roberts  v.  Hughes,  81  Ills.  130 ; 

«  Harris  v.  Fly,  7  Paige  (N.  Y.),  Vaughn  v.  Clark,  5  Nebraska,  238. 
421.  *  Weaver   v.  Toogood,    1    Barb. 

»  Lyons'  Appeal,  61  Penn.  St.  15  ;  (N.  Y.)  238  ;  Carpenter  v.  Koons,  20 

Denman  v.  Jayne,  16  Abbott  Pr.  n.  s.  Peun.  St.  222 ;  Robins  v.  Swain,  68 

(N.  Y.),  317 ;  Bailey  v.  Warner,  28  Ills.  197 ;  Hanger  v.  State,  27  Ark. 

Vt.  87 ;  Mallory  v.  Dauber,  83  Ky.  667 ;  Sturges  v.  Taylor,  15  La.  Ann. 

239 ;  White  v.  Butler,  13  His.  109.  285. 

*  Krueger  v.  Ferry,  41  N.  J.  Eq.  •  McKinstry  v.  Curtis,  10  Paige 
432 ;  Dauchy  v.  Bennett,  7  How.  Pr.  (N.  Y.),  503 ;  Dollar  Savings  Bank 
(N.  Y.)  375 ;  Dodds  ».  Snyder,  44  Ills.  v.  Bums,  87  Penn.  St.  491 ;  Cooley's 
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the  prior  incumbrance  is  discharged  by  his  payment,  to  the 
extent  of  the  value  of  the  property ;  ^  on  the  contrary ,  if  pay- 
ment of  the  mortgage-debt  is  then  enforced  by  its  holder  from 
other  property  of  the  mortgagor,  the  latter  will  be  subrogated 
to  the  mortgagee's  lien  upon  the  land,  that  he  may  indemnify 
himself  out  of  the  mortgaged  premises,'  as  he  will  be  if  upon 
his  payment  he  takes  an  express  assignment  of  the  mortgage 
which  he  has  given.'  And  such  a  purchaser  has  no  equity  to  re- 
quire the  mortgagee  to  apply  to  the  satisfaction  of  his  demand 
personal  property  which  is  also  embraced  in  his  mortgaged 
But  the  rule  is  different  before  the  consumimation  of  the  sale, 
while  the  junior  incumbrance  i*emains  merely  a  subordinate 
lien  upon  the  premises ;  then  the  owner  of  the  equity,  if  he 
wishes  to  preserve  his  estate,  must  redeem  it  from  all  tiie 
incumbrances  to  which  it  is  subject ;  *  and  the  junior  incum- 
brancer may  pay  off  the  debt  secured  by  the  prior  lien,  and 
enforce  it  against  the  property.^  But  there  is  no  personal 
charge  upon  such  a  purchaser  of  the  equity  of  redemption :  if 
he  takes  an  assignment  of  the  prior  mortgage,  and  forecloses 
it,  and  sells  the  property  for  less  than  the  amount  of  the  debt 
secured  thereby,  he  can  then  maintain  an  action  for  the  bal* 
ance  of  the  debt  against  the  mortgagor ;  though  the  land  has 
become  the  primary  fund  for  the  payment  of  the  debt,  yet  the 
original  debtor  remains  liable  for  what  the  land  fails  to  payJ 
And  the  original  debtor  will  have  no  defence  to  an  action  at 
law  by  the  first  mortgagee  against  him  to  collect  the  indebted* 
ness  secured  by  the  mortgage,  although  another  creditor  has 

Appeal,  1  Grant,  Pa.  Cas.  401 ;  Se-         •  Barker  v,  Parker,  4  Pidt.  (Mass.) 

mans  v.  Harvey,  63  Ind.  331.  505. 

1  Booker  v.  Anderson,  35  Ills.  66 ;         *  Lovelace  ».  Webb,  62  Ala.  271 ; 

Waddle  r.  Cureton,   2  Spears  (So.  Dirks  v,  Humbird,  54  Md.  399. 
Car.),  63.  •  Rogers  v.  Meyers,  68  Els.  92. 

«  Hart  f».  Chase,  46  Conn.  207 ;         *  Southworth  v.  Scofield,  51  N.  Y. 

Funk  V.  McReynolds,  33  Ills.  481 ;  513. 

Cox  V.  Wheeler,  7  Paige  (N.  Y.),  248 ;        '  Sonlhworth  v.  Scofield,  wpra. 
Tice  V.  Annin,  2  Johns.  Ch.  (N.  Y.) 
125. 
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levied  on  his  equity  of  redemption;  he  cannot  compel  the 
purchaser  at  the  execution  sale  to  redeem  from  the  prior 
mortgage ;  he  must  himself,  where  the  law  gives  him  the 
power  to  do  so,  redeem  both  from  the  prior  mortgage  and 
from  the  execution  sale,  or  lose  the  land.^  So,  one  who  levies 
upon  part  of  an  equity  of  redemption,  and  then  pays  off  and 
takes  an  assignment  of  the  mortgages  to  which  his  levy  was 
subject,  becomes  thereby  entitled  to  the  rights  of  the  mort- 
gagees in  the  whole  of  the  premises.^  Wliere  mortgaged 
land  was  successively  attached  by  two  different  creditors  of 
the  mortgagor,  and  the  first  attaching  creditor,  having  ob- 
tained judgment,  levied  on  the  equity  of  redemption,  and  sold 
it  on  his  execution  subject  to  the  mortgage,  and  then  the 
mortgagee  released  and  quitclaimed  his  right  in  the  land  to 
the  mortgagor,  it  was  held  that  the  original  mortgagor  became 
thereupon  invested  as  to  the  land  with  the  character  of  a 
mortgagee,  and  that  a  deed  of  release  and  quitclaim  given  by 
him  to  the  purchaser  of  the  equity  of  redemption  at  the  exe- 
cution sale  vested  the  whole  title  to  the  land  in  the  latter  to 
the  exclusion  of  the  second  attaching  creditor.' 

§  23.  Subrogation  of  an  Assignee  in  Bankruptcy.  —  Assignees 

in  bankruptcy  will,  upon  redeeming  pledges  made  by  the 
bankrupt,  be  subrogated  to  the  rights  of  the  pledgees,  until 
the  fund  for  general  distribution  is  made  good  from  the  pro- 
ceeds of  the  pledges  redeemed.*  If  the  property  of  a  bank- 
rupt was  subject  both  to  attachments  and  to  subsequent  levies, 
it  has  been  said  that  the  dissolution  of  the  attachments  by  the 
bankruptcy  proceedings  will  not  advance  the  levies,  but  the 
assignee  will  be  subrogated  to  the  priority  of  the  dissolved 
attachments,*  though  this  proposition  is  neither  self-evident 

*  Rogers  v.  Meyers,  68  His.  92.  •  Bullard  ».  Hinckley,  5  GreenL 

*  Ticbout  V,  Harmon,  2  Aik.  (Vt,)    (Me.)  272. 

S7 ;  Wheeler  v.  Willard,  44  Vt.  640 ;  *  McLean  v.  Cadwalader,  15  N.  B. 
Tuttle  V,  Brown,  14  Pick.  (Mass.)  E.  383 ;  Longfellow,  in  re,  17  Td.  27. 
514.  «  Matter  of  Elancke,  4  Benedict, 
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nor  universally  admitted.^  And  if  a  creditor  of  the  bankrupt 
holding  security  for  the  payment  of  his  debt  proves  it  as  an 
unsecured  demand,  and  thereby  waives  his  security,  this  will 
not  extinguish  the  security  for  the  benefit  of  other  parties 
claiming  the  property  subject  to  the  rights  of  the  creditor, 
but  paramount  to  the  title  of  the  assignee ;  but  the  assignee 
will,  for  the  benefit  of  the  general  fund,  be  subrogated  to  the 
security  thus  waived  by  the  creditor.'  But  it  is  only  the 
assignee  who  will  be  thus  subrogated ;  a  junior  claimant  of 
the  security  thus  waived  will  acquire  no  advantage  by  the 
waiver.*  A  junior  lien,  though  valid  against  the  assignee, 
will  not  be  advanced  by  the  assignee's  avoidance  of  the 
prior  lien.*  If  the  secured  creditor  proves  his  whole  claim 
against  the  bankrupt's  estate,  and  thus  diminishes  the  divi- 
dend of  the  general  creditors,  they,  or  the  assignee  as  their 
representative,  will  be  subrogated  to  his  rights  under  his 
security  and  allowed  to  enforce  the  same  against  those  whose 
rights  were  subject  to  his.*  A  creditor  who  has  proved  his 
demand  against  the  bankrupt  estate  of  one  who  was  under 
a  subsidiary  liability  for  the  debt,  though  entitled  to  receive 
his  dividend,  may  yet  be  compelled  by  the  assignee  either  to 
proceed  himself  at  law  against  the  ultimate  debtor,  or  to  allow 
the  assignee  to  do  so  in  his  name.^ 

§  24.  Subrogation  of  a  Mortgagor  against  a  Purohaser  of  the 
Equity  who  has  aBsomed  the  Mortgage.  —  Where  the  purchaser 
of  an  equity  of  redemption  who  has  agreed  with  the  mortgagor 
to  assume  and  pay  the  mortgage-debt,  fails  to  do  so,  the  mort- 

326 ;    Steele,  in  re,  7  Bissell,  504 ;  507 ;  Wallace  r.  Conrad,  3  N.  B.  R. 

s.   c.   16   N.  B.   R.    105;   Nelson,  41. 

in  re,  16  N.  B.  R.  312.  »  Cook  r.  Farrington,  104  Mass. 

1  See  the  opinion  of  the  court  in  212. 
Grant  v.  Lyman,  4  Met.  (Mass.)  470,         *  Beisenthal,  in  re,  14  Blatchford, 

474 ;  HuU,  in  re,  14  Blatchford,  C.  C.  C.  C  146. 

257;  8.  c.  18  N.  B.  R.  1;  Beadle,         •  T/iaytfr, /.,  in  Wallace  v.  Conrad, 

in  re,  2  Sawyer,  C.  C  351.  supra. 

«  Hiscock  V.  Jaycox,  12  N.  B.  R.         •  Babcock,  in  re,  3  Story,  C.  C.  393. 
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gagor,  if  he  is  himself  compelled  to  pay  it,  will  be  subrogated 
to  the  rights  of  the  mortgagee  against  the  mortgaged  premises, 
and  may  enforce  the  mortgage  upon  them,^  or  he  may  look  to 
the  personal  responsibility  of  the  purchaser,^  even  though  the 
purchaser  has  since  sold  the  property ;  ^  for,  as  between  the 
mortgagor  and  such  a  purchaser  from  him,  the  debt  rests 
upon  the  latter;  and  where  one  person  pays  a  debt  for 
another,  being  legally  obliged  to  pay  it,  or  having  an  interest 
in  paying  it,  he  is  subrogated  to  all  the  rights  of  the  creditor 
whom  he  has  paid.*  So,  according  to  the  generally  received 
doctrine,  the  mortgagee  may  himself  enforce  the  performance 
of  such  an  agreement  by  the  purchaser.^  If  the  mortgagor  in 
such  a  case,  upon  making  the  payment,  obtains  from  the 
mortgagee  a  deed  of  release  of  the  estate,  he  will,  even  at 
law,  be  regarded  as  the  assignee  of  the  mortgage.®  Where 
a  mortgagee  agreed  with  a  mortgagor  to  look  solely  to  the 
mortgaged  premises  for  the  payment  of  his  debt,  and  to  hold 
the  mortgage-bond  merely  as  evidence  of  the  debt,  but  in 
violation  of  his  agreement  took  judgment  on  a  warrant  of 
attorney  which  accompanied  the  bond,  and  collected  the  whole 
amount  of  the  debt  from  the  mortgagor  personally,  the  mort- 

^  Einnaird  v.  Trollope,  39  Gh.  D.  224 ;  Taintor  v.  Hetnmingwaj,  18  Hun 

636 ;  Kinnear  v.  Lowell,  34  Maine,  (N.  Y.),  458 ;  Dorr  v.  Peters,  3  Ed- 

299  ;  Dean  r.  Toppin,  130  Mass.  517 ;  wards  Ch.  (N.  Y.)   132  ;    BoUes  v. 

Marsh  v.  Pike,  10  Paige  (N.  Y.),  595 ;  Beach,  22  N.  J.  Law,  680 ;  Taylor  v. 

McLean  v,  Towie,  3  Sandf.  Ch.  (N.  Preston,  79  Penn.  St.  436 ;  Whithed 

Y.)   117;    StiUman  r.    StUlman,  21  r.  Pillsbury,  13  N.  B.  R.  241. 

N.  J.  Eq.  126;  Morris  v,  Oakford,  9  •  Reed  t>.  Paul,  131  Mass.  129; 

Penn.  St.  498 ;    Baker  w.  Terrell,  8  Lowry  v.  Smith,  97  Ind.  466. 

Minn.  195 ;  Flagg  v,  Geltmacher,  98  *  Curry  v.  Hale,  15  W.  Va.  867 ; 

Bis.  293 ;  Wright  v.  Briggs,  99  Ind.  Comstock  v.  Drohan,  71  N.  Y.  9 ; 

563 ;  Risk  v.  Hoffman,  69  Ind.  137 ;  Ferris  v.  Crawford,  2  Denio  (N.  Y.), 

Baldwin  v.  Thompson,  6  La.  474.  595  ;  Flagg  o.  Thurber,  14  Barb.  196 ; 

*  Locke  V.  Homer,  131  Mass.  93;  Orrick  v.  Durham,  79  Mo.  174;  Bc- 

Fnmas  ».  Durgin,  119  Mass.  500;  gein  t>.  Brehm,  123  Ind.  160;  Jos- 

Braman  v.  Dowse,  12  Cush.  (Mass.)  selyn  v.  Edwards,  57  Ind.  212 ;  Bald- 

227 ;  Pike  v.  Brown,  7  Cush.  (Mass.)  win  v.  Thompson,  6  La.  474. 

133 ;  Fiske  ».  McGregory,  34  N.  H.  »  Po^tea,  \  85. 

414;   Bassett  v.  Bradley,  48  Conn.  *  Kinnear  v.  Lowell,  34  Maine,  299. 
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gagor  was,  as  against  a  second  mortgagee  from  a  later  owner 
of  the  premises,  subrogated  to  the  rights  of  the  first  mortgagee 
in  the  mortgaged  premises.^  If  a  purchaser  from  the  mort- 
gagor has  agreed  to  assume  and  pay  the  mortgage-debt,  such 
purchaser  and  the  original  mortgagor  stand  to  each  other  in 
the  relation  of  principal  and  surety ;  the  latter  is  qtuui  surety 
for  the  former  for  the  payment  of  the  mortgage-debt'  The 
rule  is  the  same  if  the  payment,  instead  of  being  made  by  the 
mortgagor  personally,  is  realized  from  the  proceeds  of  col- 
lateral security  deposited  by  him  with  the  mortgagee,^  or  by 
the  levy  of  execution  upon  other  property  of  the  mortgagor.* 
Each  successive  purchaser  of  the  premises  who  assumes  the 
payment  of  the  mortgage  becomes  in  his  turn  the  party  ulti- 
mately liable  to  bear  the  burden  of  the  debt,^  and  his  payment 
will  extinguish  the  debt;^  but  such  a  purchaser's  grantee 
with  warranty,  who  has  not  assumed  the  mortgage  and  did 
not  know  of  its  existence,  is  not  subject  to  the  same  equity  as 
the  original  purchaser  J 

§  25.  Rights  of  Moitgaeor  against  Mortgagee  and  such  a 
Puzohaaer.  —  When  a  purchaser  of  mortgaged  premises  has 
assumed  the  payment  of  the  mortgage-debt,  the  mortgagor  can- 
not require  the  creditor  to  foreclose,  but  must  himself,  if  the 
creditor  so  requires,  pay  his  debt  according  to  his  agreement. 

^  Coniad  o.  MuUison,  84  N.  J.  £q.  ndt  v.  Holland,  50  N.  H.  433 ;  Ck>iw 

65.  belt  V,  Walerman,  11  Iowa,  87. 

»  Union  Ins.  Co.  ».  Hanford,  143  •  Ferris  v.  Crawford,  2  Denio  (N. 

U.  S.  187 ;  s.  c.  S7  Fed.  Rep.  588 ;  Y.),  595 ;  Brewer  v.  Staples,  3  Sandf. 

Francisco  v.  Shelton,  85  Va,  779 ;  (Ch.  N.  Y.)  579. 

Paine  r.  Jones,  76  N.  Y.  S74 ;  s.  c.  «  Woodbniy  9.  Swan,  58  N.  H. 

14  Hun  (N.  Y.),  577 ;  Calvo  v.  Dar-  380. 

ies,  73  N.  Y.  211 ;  a.  c.  8  Hnn  (N.  «  George  «l  Andrews,  60  Md.  26 ; 

Y.),   222  ;   Marshall   v.  Daries,   78  Young    v.   Hawkins,   74    Ala.   370 ; 

N.  Y.  414,  rerersing  s.  c,  16  Hnn,  Knox  v.  McCain,  13  Lea  (Tenn.X  197 ; 

606 ;    Bentley  v.   Vanderhejden,  35  McLean  v.  Towie,  3  Sandf.  Ch.  (N. 

N.  Y.  677 ;  Ayres  v.  Dixon,  78  N.  Y.  Y)  117 ;  Wood  v.  Smith,  61  Iowa, 

318;    Cornell  r.  Presoott,  2   Barb.  156. 

(N.  Y.)  16 ;  Flagg  V.  ThuAcr,  14  •  Shinn  v.  Fredericks,  56  IDs.  439- 

Barb.  (N.  Y.)  196 ;  BWer  v.  Monhol-  ^  Bock  v.  Gallagher,  114  Mass.  28. 
land,  2  Sandf.  Ch.  (N.  Y.)  478 ;  Hojs- 
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Be  may  then  proceed  against  the  land  and  the  purchaser 
thereof  for  his  indemnity.  He  can  also  proceed  in  equity,  to 
compel  the  purchaser,  as  to  whom  he  stands  in  the  position 
of  a  mere  surety,  to  pay  the  debt  for  his  protection.^  But  the 
mortgagee  may,  if  he  choose,  rely  upon  the  personal  liability 
of  his  debtor ;  ^  his  rights  are  not  affected  by  the  agreement 
between  the  mortgagor  and  the  purchaser ;  ^  for  the  principal 
debtor  cannot  acquire  the  rights  of  a  surety  against  the 
creditor  without  the  latter's  consent.^  The  mortgagee  is  not 
bound  to  look  after  or  to  protect  the  mortgaged  premises ; 
and  if  he  finally  forecloses  the  mortgage,  the  mortgagor  is 
entitled  to  credit  only  for  the  net  proceeds  realized  therefrom, 
and  remains  liable  for  any  deficiency.^  The  mortgagee  can 
enforce  for  his  payment  both  the  personal  liability  of  the 
mortgagor,  and  the  security  of  the  mortgaged  property  ;• 
equity  will  not,  unless  for  special  reasons,  compel  him  to  elect 
between  his  remedies.''  The  mortgagor  would  have  been  pro- 
tected in  payment  of  the  debt  by  his  right  of  subrogation  to 
the  mortgage,  which,  as  between  himself  and  his  grantee, 
would  not  be  extinguished  by  being  transferred  to  him.®  But 
he  cannot  be  subrogated  to  the  mortgage  lien  against  his 

1  Rubens   v.    Prindle,    44    Barb.  v.  Pasheller,  4  Qark  &  Ym.  S07,  and  10 

(N.  Y.)  336.    See  Eesor  v.  McKen-  Bligh,  k.  s.  548,  wLicb,  however,  was 

zie,  2  Disney  (Obio),  210.  said  in  Swire  v.  Bedman,  supra,  to 

*  James  v.  Day,  37  Iowa,  164 ;  bave  been  decided  on  the  ground  tbat 
Gillmann  v.  Henry,  53  Wise.  466.  the  creditor  was  a  party  to  tbe  new  ar- 

*  Shepberd  v.  May,  115  U.  S.  605  ;  rangement.  See  Overend  v.  Oriental 
Meyer  v.  Latbrop,  10  Hun  (N.  Y.),  Financial.  Corporation,  L.  R.  7  Ho. 
66 ;   Waters  v.  Hubbard,   44  Conn.  Lds.  348. 

340.  «  Marsball  v.  Davies,  78  N.  Y.  414 ; 

*  Swire  v.  Redman,  1  Q.  B.  D.    8.  c.  58  How.  Pr.  (N.  Y.)  231. 

536 ;  Boardman  v.  Larrabee,  51  Conn.  ^  Boyce  v.  Hunt,  19  La.  Ann.  449. 

39 ;  Gay  v.  Blanchard,  32  La.  Ann.  ^  Micou  v.  Asburst,  55  Ala.  607. 

497.    The  contrary  is  hdd  in  Ireland  See  Wadsworth  v.  Lyons,  93  N.  Y. 

(Maingay  v.  Lewis,  Ir.  Rep.  5  Com.  201 ;  Wilson  v.  Bryant,  134  Mass.  291. 

Law,  229,  oyerruling  s.  c.  3  Td.  496),  •  Ely  v.  Stannard,  44  Conn.  528 ; 

and  New  York  (Millerd  v.  Thorn,  56  Welton  v.  Hull,  50  Mo.  296 ;  Smith  v, 

N.  Y.  402 ;  Colgrove  v.  Tallman,  67  Ostermeycr,  68  Ind.  432 ;  Stillman  ». 

N.  Y.  95),  on  the  authority  of  Oakely  Stillman,  21  N.  J.  £q.  126. 
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grantee,  until  the  mortgagee  has  been  fully  paid.^  And  if  the 
mortgagor  has  himself  taken  a  second  mortgage  from  his 
grantee,  and  has  then  assigned  this  for  value  to  the  first  mort- 
gagee, who  took  it  without  any  knowledge  of  the  assumption 
of  the  first  mortgage  by  that  grantee,  the  original  mortgagor 
will  not  upon  paying  the  first  mortgage  acquire  any  rights  by 
subrogation  prior  to  the  lien  of  the  second  mortgage  in  the 
hands  of  the  first  mortgagee.  The  original  mortgagor's  sub- 
rogation in  such  a  case  will  be  only  against  his  grantee  who 
had  assumed  the  first  mortgage.^ 

§  26.  Subrogation  of  the  Mortgagor  againat  hia  Ghrantee  anb- 
jeot  to  the  Mortgage.  —  A  conveyance  of  mortgaged  premises 
by  the  mortgagor,  subject  in  terms  to  the  incumbrance,  though 
the  payment  of  this  is  not  assumed  by  the  grantee,  will  make 
the  mortgaged  premises,  as  between  the  mortgagor  and  the 
grantee,  the  primary  fund  for  the  payment  of  the  mortgage- 
debt.^  And  if  the  mortgagee  with  notice  of  the  facts  releases 
the  land  after  such  a  conveyance,  he  thereby  releases  the 
liability  of  the  mortgagor.^  A  second  mortgagee  who  has 
taken  a  conveyance  of  the  equity  of  redemption  in  terms  sub- 
ject to  the  payment  of  the  mortgages  cannot,  after  paying  off 
the  notes  secured  by  the  first  mortgage,  maintain  any  action 
upon  them  against  the  debtors  thereon ;  ^  his  purchase  of  the 
mortgage  extinguishes  it  and  the  debt  it  secures.^  The  land 
is  the  primary  fund  for  the  payment  of  the  mortgage-debt  in 
the  hands  of  a  mere  assignee  of  the  equity  of  redemption,"  or 
a  purchaser  thereof  who  has  retained  the  amount  of  the  debt 

1  Massier.  Wilson,  17  Iowa,  131.  430;  Colby  v.  Place,  11  Nebraska, 

*  Knoblauch  v.Foglesong,  38  Minn.  348. 
459.  *  Townsend  Savings  Bank  v,  Man- 

«  Sweetzer  t;.  Jones,  35  Vt.  317;  son,  47  Conn.  390. 
Hopkins  v.  Wolley,  81  N.  Y.  77 ;        •  Viles  v.  Moulton,  11  Vt.  470. 
Brewer  r.  Staples,  3  Sandf.  Ch.  (N.  Y.)        «  Speer  v.  Whitefield,  10  N.  J.  Eq. 

579;  Stevens  v.  Church,  41  Conn.  107 ;  Crowley ».  Harader,  69  Iowa,  83, 
369;  Townsend  v.  Ward,  27  Conn.        '  Sheffy's   Appeal,  97  Penn.  St. 

610 ;  Scheppelman  v,  Puerth,  87  Mo.  317. 
351 ;  Hutchinson  v.  Wells,  67  Iowa, 
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out  of  his  purchase-money.^  If  the  mortgagor  is  afterwards 
obliged  to  pay  the  debt,  he  will  be  subrogated  to  the  lien  of 
the  mortgage  for  his  indemnity ;  ^  but  there  will  he  no  personal 
liability  upon  the  grantee  for  its  payment ;  ^  the  risk  of  the 
latter  is  limited  to  the  estate  in  his  hands.^  Such  a  purchaser 
cannot,  upon  paying  off  the  mortgage- debt,  have  the  mortgage 
assigned  to  himself,  and  avail  himself  of  it  against  his  grantor, 
the  original  mortgagor,^  unless  for  special  reasons.^  A  con- 
veyance of  the  mortgaged  premises,  made  to  the  mortgagee 
by  the  mortgagor's  grantee,  who  had  assumed  the  mortgage, 
will  operate  a  merger  of  the  mortgage  and  a  payment  of  the 
debt  secured  thereby ,7  so  that  no  action  can  be  maintained 
thereon  against  the  moi*tgagor.8  But  if  the  grantor  has 
warranted  against  the  mortgage,  or  if  it  was  agreed  between 
the  grantee  and  the  grantor  that  the  mortgage-debt  should 
be  paid  by  the  grantor,  the  original  debtor,  then  the  grantee, 

^  Manwaring  v.  Powell,  40  Mich.  v.  Stoner,  104  Ills.  618 ;   Rourke  v. 

371 ;  Andrews  v.  Eiske,   101  Mass.  Colton,  4  Ills.  App.  257 ;  Ritchie  v. 

422 ;  Drnry  v,  Tremont  Improvement  McDuffie,  62  Iowa,  46 ;  Cleveland  v. 

Co.,  13  Allen  (Mass.),  168;  Murray  Southard,  25  Wise.  479;  Hall  v.  Mor- 

V.  Marshall,  94  N.  Y.  611 ;  Harris  v.  gan,  79  Mo.  47 ;  Patton  v.  Adkins, 

Jex,  66  Barb.  (N.  Y.)  232 ;  Kosten-  42  Ark.  197.  Contra,  Canfield  v.  Shear, 

bader  v.  Spotts,  80  Penn.  St.   430 ;  49  Mich.  313. 
Drury  v.  Holden,  121  Ills.  130.  ^  Fiske  v.  Tolman,  124  Mass.  254; 

*  Moore's    Appeal,  88  Penn.  St.  Taylor  v.  Mayer,  93  Penn.  St.  42 ; 

450;  Hermann  9.  Panning,  151  Mass.  Hubbard  v.  Ensign,  46  Conn.  576; 

1;    Qreenwell  v.  Heritage,   71   Mo.  Stebbinsr.  Hall,  29  Barb.  (N.Y.)  524; 

459;  Gerdinev.  Menage,  41  Minn.  417;  Baumgardner  v.  Allen,  6  Munf.  (Va.) 

Weeks  v.  Garvey,  56  N.  Y.  Super.  Ct.  439  ;    Tichenor  r.    Dodd,    3    Green 

657;  Johnson  v.  Zink,  52  Barb.  (N.  Y.)  (4  N.  J.  Eq.),  454 ;  Johnson  v.  Monell, 

396 ;   8.   c.  affirmed  on  appeal,   51  13  Iowa,  300. 
N.  Y.  333.  •  Atherton  v.  Toney,  43  Ind.  211 ; 

>  Middangh  v.  Bachelder,  33  Fed.  Eaton  v.  George,  2  N.  H.  300;  Bier  v. 

Rep.  706 ;  Smith  v.  Cornell,  111  N.  Y.  Smith,  25  W.  Va.  830. 
554 ;  Bennett  v.  Bates,  94  N.  Y.  354 ;         •  As  in  Carter  v.  Holahan,  92  N.  Y. 

Northern  Dispensary  v.  Merriam,  59  498. 

How.  Pr.  (N.  Y.)  226 ;  Tillotson  v.        '  Lynch  v.  Kirby,  36  Mich.  238. 
Boyd,  4  Sandf.  (N.  Y.)  516;  Girard         •  Dickason  v.  Williams,  129  Mass. 

Ins.  Co.  V.  Stewart,  86  Penn.  St.  89 ;  182 ;  Buckley's  Appeal,  48  Penn.  St. 

Randall  v.  Bradley,   65  Maine,  43;  491. 
Laurence  v.  Towle,  59  N.  H.  28 ;  Rapp 
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if  obliged  to  pay  the  incumbrance,  may  set  it  up  against  bis 
grantor,^  and  the  grantor's  payment  will  not  entitle  him  to 
subrogation  against  the  grantee.^ 

§  27.  Rights  of  Co-mortgacees  against  each  other.  —  Where  a 
third  mortgage  was  held  by  three,  one  of  whom  also  held  the 
first  and  second  mortgages,  and  the  latter  began  to  foreclose 
the  first  mortgage,  as  he  had  a  right  to  do,^  the  other  two  were 
allowed  against  him  to  redeem  from  the  first  and  second 
mortgages,  with  the  privilege,  if  he  refused  to  contribute  to 
the  redemption,  of  holding  the  premises  against  him  until  he 
should  contribute  his  share,  being  subrogated  by  their  redemp- 
tion to  the  same  rights  against  him  which  before  redemption 
he  held  against  them.^  If  a  mortgagor  has  a  demand  against 
the  mortgagee,  which  he  has  a  right  to  set  off  against  the 
notes  secured  by  the  mortgage,  and  these  notes  are  in  the 
hands  of  different  assignees,  the  set-off  should  diminish  the 
amount  to  be  paid  to  each  assignee  ratably ;  ^  and  if  one  of 
them  has  extinguished  the  set-off,  and  the  mortgaged  estate  is 
not  sufficient  to  pay  all,  its  proceeds  should  be  so  distributed 
that  all  shall  contribute  ratably  to  the  extinguishment  of  the 
set-off,  and  receive  ratable  shares  of  the  surplus.® 

§  28.  Bubrogatlon  of  the  Purchaser  of  an  Equity  of  Redemp- 
tion on  his  payment  of  a  Prior  Incumbrance.  —  The  purchasers 
of  an  equity  of  redemption,  which  was  subject  to  the  incum- 
brance of  four  different  liens,  the  payment  of  which  they  did 
not  assume,  having  paid  off  the  first  two  charges  and  a  portion 
of  the  third,  were  held  to  be  subrogated  by  their  payments  to 
the  rights  of  the  creditors  under  their  respective  liens,  to  the 


^  Estabrook    v.    Smith,    6    Gray        ^  Saunders  t;.  Frost,  5  Pick.  (Mass.) 

(Mass.),  572 ;  Wolbert  v.  Lucas,  10  259. 
Penn.  St.  73.  •  Kilpatrick  v.  Dye,  4  Sm.  &  M. 

•  Rugglcs   V.    Barton,    16    Gray  (Miss.)  289. 

(Mass.),  151.  *  Campbell  v.  Johnston,  4  DaoA 

•  Sanford  v.   Bulkley,  30   Conn.  (Ky.),  177. 
344;  Cronin  v.  Hazletine,   3  Allen 

(Mass.),  324. 
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extent  to  which  they  had  paid  off  the  same,  and  were  allowed 
to  set  them  up  against  the  holder  of  the  fourth  charge,^  on  the 
principle  that  where  one  who  is  not  personally  liable  for  a 
debt  secured  by  a  mortgage  or  other  lien  is  compelled  to  pay 
it  in  order  to  preserve  his  own  property,  and  does  pay  it,  he 
may  be  subrogated  to  the  lien,^  although  it  has  not  been  as- 
signed to  him ;  ^  though,  if  he  takes  an  assignment  of  it,  this 
of  course  will  only  strengthen  his  position.^  This  right  of 
subrogation  will  also  pass  to  a  grantee  of  such  a  purchaser.^ 
And  where  the  holder  of  the  first  incumbrance  waived  his 
claim  to  actual  payment  for  the  sole  benefit  of  one  holding  an 
interest  in  the  equity  of  redemption,  and  discharged  his  mort- 
gage of  record  to  such  person  without  consideration,  it  was 
held  that  the  incumbrance  was  not  thereby  extinguished  as  to 
a  subsequent  incumbrancer,^  but  the  holder  of  the  equity  in 
whose  favor  the  waiver  was  made  was  subrogated  to  its  benefit, 
and  could  set  it  up  as  a  subsisting  title.^  If  a  party  who  has 
the  right  to  require  an  assignment  of  a  mortgage  pays  the 
mortgage-debt,  and  takes  a  discharge  of  the  mortgage,  the 
mortgage  may  be  regarded  as  a  subsisting  security  for  his 
protection ;  he  will  be  subrogated  to  the  rights  of  the  mort- 
gagee.^ The  rule  that  the  payment  of  a  mortgage-debt  by  the 
owner  of  the  equity  of  redemption  will  extinguish  the  mort- 
gage does  not  apply  to  the  payment  of  an  incumbrance  which 
existed  before  the  conveyance  to  the  owner  of  the  equity,  and 
which  the  latter  is  under  no  obligation  to  pay.^    If  such  an 


»  Walker  v.  King,  45  Vt.  625. 
So  in  Ayen  v.  Adams,  83  Ind.  109. 

'  Hancock  v.  Fleming,  103  Ind. 
533;  Warren  v.  Hayzlett,  45  Iowa, 
S35. 

<  McGormick  v.  Knox,  105  U.  S. 
122;  Watson  v.  Gardner,  119  Lis. 
312 ;  Wilson  ©.  Kimball,  27  N.  H.  300 ; 
Bdl  V.  Woodward,  34  N.  H.  90 ;  Peet 
V.  Beers,  4  Ind.  46 ;  Watts  v.  Syroes, 
1  De  G.,  Mac  &  G.  240. 


*  Davis  V.  Pierce,  10  Minn.  376 ; 
Dutton  V.  Ives,  5  Mich.  515. 

»  Bell  V,  Woodward,  34  N.  H.  90. 

*  Panlsen  v,  Manske,  126  Ills.  72 ; 
Wood  u.  Wood,  61  Iowa,  256. 

^  Spaulding  v.  Crane,  46  Yt.  292. 

»  Rigney  v.  Lovejoy,  13  N.  H.  247. 
262,  Farker,  C.  /.;  Drewu.  Rust,  36 
N.  H.  335. 

^  Abbott  V.  Kasson,  72  Penn.  St. 
183 ;  Holten  v.  Lake  County,  55  Ind. 
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owner  of  the  equity  of  redemption  pays  the  debt,  the  mortgage 
is  to  be  treated  as  assigned  to  him,  if  this  is  manifestly  for 
his  interest,  and  not  inconsistent  with  the  justice  of  the  case, 
and  if  no  contrary  intent  is  clearly  expressed  or  necessarily 
implied.^  And  he  will  be  entitled  to  the  benefit  of  a  per- 
sonal judgment  already  recovered  against  the  mortgagor  for 
the  debt.^ 

§  29.  Rights  of  Buoh  a  Parohaser.  —  Where  the  purchaser 
from  a  mortgagor  pays  off  the  mortgage  and  has  it  discharged 
without  more,  equity  will  not  subrogate  him  to  the  rights  of 
the  mortgagee  against  an  incumbrancer  whose  lien  is  subject 
to  the  mortgage,  but  prior  to  the  purchase.^  If,  however,  the 
purchaser  has  paid  off  the  mortgage  in  ignorance  of  the  sub- 
sequent incumbrance,  he  could  in  spite  of  its  discharge  claim 
the  benefit  of  subrogation  to  its  lien  ;^  much  more,  if  he  made 
his  payment  and  took  the  discharge  relying  upon  the  state- 
ments of  the  subsequent  incumbrancer  that  the  latter  held  no 
claim  upon  the  property.^  One  who  purchases  property  sub- 
ject to  the  lien  of  three  mortgages,  the  first  two  of  which  he 
pays  out  of  his  purchase-money  and  has  discharged,  the  third 
mortgage  having  been  given  to  the  iudorser  of  certain  promis- 
sory notes  to  secure  their  payment  by  the  mortgagor  so  as  to 
save  the  mortgagee  harmless  by  reason  of  his  indorsement 
thereof,  and  then  takes  a  discharge  of  the  third  mortgage 
from  such  indorser,  the  mortgagee  therein,  cannot  be  subro- 
gated to  the  lien  of  the  two  prior  incumbrances  which  he  has 
paid,  against  the  holders  of  the  notes  which  were  secured  by 
the  third  mortgage,  although  the  discharge  of  the  third  mort- 


194 ;  Knox  v.  Easton,  88  Ala.  345 ; 
Ryer  v.  Gass,  130  Mass.  227. 

1  Ames,  /.,  in  Ryer  v.  Gass,  supra, 
citing  Hinds  v.  Ballon,  44  N.  H.  619 ; 
Lcavitt  w.  Pratt,  53  Maine,  147. 

*  Greenough  v.  Littler,  15  Ch. 
Div.  93. 

•  Guernsey  v.  Kendall,  56  Vt.  201 ; 
Bentley  v.  WMttemore,  18  N.  J.  Eq. 


366 ;  Garwood  v.  Eldridge,  8.N.  J.  Eq. 
(1  Green)  145;  Carter  v.  Goodin, 
3  Ohio  St.  75. 

*  Young  V.  Morgan,  89  Tils.  199  ; 
Barnes  v,  Mott,  64  N.  Y.  397 ;  McNeil 
u.  Miller,  29  W.  Va.  480 ;  Cameron  v. 
Holenshade,  1  Cinein.  (Ohio)  83. 

»  Bunting  v.  GUmore,  124  Ind.  114. 
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gage  was  in  equity  inefficacious  against  such  holders;^  the 
only  way  in  which  he  could  have  kept  the  prior  liens  alive 
against  the  parties  interested  in  the  third  mortgage  was  by 
having  them  assigned  to  him.'^  The  bare  purchaser  of  an 
equity  of  redemption,  in  terms  subject  to  the  mortgage-debt, 
cannot  be  subrogated  to  the  benefit  of  other  securities  held  by 
the  mortgagee  for  its  payment ;  having  purchased  the  equity 
of  redemption  and  nothing  more,  he  acquires  by  his  purchase 
no  equitable  control  over  such  other  securities.^  As  between 
the  original  purchaser  and  such  mortgagor  the  land  is  the 
primary  fund  for  the  payment  of  the  mortgage-debt ;  ^  and  the 
mortgagor,  if  compelled  to  pay  it,  will  be  subrogated  to  the  lien 
upon  the  land  and  entitled  to  reimbursement  therefrom.^ 

§  30.  Purchaser,  If  his  Pnrohasa  avoided,  snbrogatf^d  to  Lien 
which  he  has  paid.  —  The  purchaser  of  real  estate  who,  in 
order  to  save  his  property,  has  paid  off  a  valid  lien  thereon, 
is  entitled  to  be  subrogated  to  this  lien  as  against  those  who 
turn  out  to  have  a  title  to  or  lien  upon  the  property  superior 
to  his  own  but  subject  to  the  incumbrance  which  he  has  dis- 
charged,^ though  the  enforcement  of  this  equity  has  been 
refused  at  law  in  MassachusettsJ  Where  the  purchase-money 
paid  for  real  estate,  under  a  sale  which  is  afterwards  avoided^ 
has  been  applied  in  the  extinguishment  of  a  valid  mortgage, 
such  purchaser  will  be  subrogated  to  the  rights  of  the  mort- 
gagee to  the  extent  of  the  purchase-money  which  has  been  so 
applied ;  ®  and  the  owner  will  not  be  allowed  to  avail  himself 
of  the  payment  thus  made  by  a  purchaser  under  a  voidable 
sale  and  to  recover  the  property  free  of  the  incumbrance, 
without  making  compensation  to  the  purchaser  to  the  extent 

1  Postea,  §§  154.  155,  187.'  v,  WUliams,   Walker  (Mich.),   644; 

«  Boyd  V.  Parker,  43  Md.  182.  Valle  v.  Fleming,  29  Mo.  162. 

•  Steyens  v.  Church,  41  Conn.  369.        »  Wade    r.    Howard,    11    Pick. 

•  Antea,  §  26.  (Mass.)  289. 

»  Jumel  V,  Jumel,  7  Paige  (N.  Y.),  •  French  v.  Grenet,  67  Tex.  273; 

5«1.  Hnll  V,  Hull,  35  W.  Va.  155  ;  Goring 

•  Matzen  v.  Shaeffer,  65  Calif.  81 ;  v.  Shreve,  7  Dana  (Ky.),  64,  66. 
Muir  V.  Berkshire,  52  Ind.  149 ;  Webb 
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of  the  payment  which  has  gone  to  the  benefit  of  the  owner.^ 
If  the  purchaser  of  an  equity  of  redemption  has  paid  off  the 
mortgage-debt^  but  has  neglected  to  record  his  deed  from  the 
mortgagor,  until  after  a  creditor  of  the  mortgagor  has 
attached  the  equity  of  redemption,  he  will  be  subrogated  to 
the  lien  of  the  mortgage  upon  the  premises,  for  the  reim- 
bursement to  him  of  the  amount  which  he  has  paid  upon  the 
mortgage-debt.^  But  if  the  attachment  had  been  made  prior 
to  the  purchase,  though  actually  unknown  to  the  purchaser, 
such  purchaser,  having  really  bought  subject  to  the  attach- 
ment, could  not,  after  the  land  had  been  sold  upon  the 
attachment,  have  the  sale  vacated,  and  set  up  against  the 
attachment  the  lien  of  a  paramount  incumbrance,  which  he 
had  paid  out  of  his  purchase-money.^  So  the  purchaser  by 
parol  of  part  of  a  mortgaged  tract  of  land,  who  has  paid  off 
the  mortgage  to  prevent  a  sale  of  the  mortgaged  estate,  will 
be  subrogated  to  the  lien  of  the  mortgage  upon  the  whole 
tract,  and  to  the  benefit  of  a  judgment  recovered  thereon.^ 
The  same  rules  will  be  applied  to  a  purchaser  whose  money 
has  discharged  an  incumbrance  upon  personal  property.^ 

§  31.   Paroliaser  under  a  Mortgage  or  Charge 'subrogated  to  its 

xaen.  —  Purchasers  of  property  under  a  valid  decree  in  favor 
of  creditors  will  be  subrogated  to  the  rights  of  those  credi- 
tors ;^  and  if  the  creditors  had  no  notice  of  a  lien  upon  the 
property  and  so  are  not  bound  by  it,  the  purchasers  will 
not  be  affected  by  such  lien,  though  notified  of  its  existence 

1  Fogg,  /.,  in  Wade  ».  Beldmeir,  tion,  68  Ala.  229 ;  Clieek  v.  Waldrum, 

40  Mo.  486,  488,  explaining  Yalle  o.  25  Ala.  152 ;  Jones  v.  McKenna,  4 

Fleming,  29  Mo.  152.  Lea  (Tenn.),  630  \  Bodkin  v.  Merit, 

«  Slocum  V.  Catlin,  22  Vt.  137.  102  Ind.  293 ;  Watkins  v  Winings, 

*  Wade  V.  Baldmeir,  40  Mo.  486.  102  Ind.  330;  Johnson  v,  Sandhoff, 
^  Champlin  v.  Williams^  9  Penn.  30  Minn.  197 ;  Frische  v,  Kramer,  16 

St.  341.  Ohio,  125 ;  Qrapengether  o.  Eejervary, 

*  Crescent  City  Ice  Co.  t;  Stafford,  9  Iowa,  163 ;  McCammon  ».  Worrall, 
3  Woods,  C.  C.  94 ;  St.  Lonis  Min.  11  Paige  (N.  Y.),  99 ;  Eaymond  v. 
ing  Co.  V,  SandcTal  Mining  Co.,  116  Holbom,  23  Wise.  57;  Jones  e.  Smith, 
Dls.  170.  55  Tex.  383. 

*  Taylor  v.  Agricultural  Associa- 
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before  their  purchase.^  If  mortgaged  property  has  been  sold 
under  a  decree  of  foreclosure,  and  the  sale  has  been  confirmed 
by  the  court  which  ordered  it,  but  subsequently  on  appeal 
this  decree  is  reversed,  and  the  mortgaged  property  is  ordered 
to  be  again  sold  for  the  payment  of  the  mortgage- debt,  the 
original  purchaser,  if  he  has  paid  his  purchase-money  and  it 
has  been  applied  in  payment  of  the  mortgage-debt,  is  entitled 
to  be  subrogated  to  the  position  of  the  creditor,^  and  to  be 
treated  as  the  assignee  of  the  mortgage,  to  the  extent  of  the 
payment  of  the  debt  which  he  has  thus  made.^  And  if  the 
mortgagee  had  himself  purchased  at  such  sale,  and  had 
accordingly  entered  satisfaction  upon  his  mortgage,  the 
mortgage  would,  upon  the  sale  being  subsequently  set 
aside,  be  set  up  again  and  enforced  in  equity.*  The  pur- 
chaser at  a  sale  made  for  the  enforcement  of  a  mortgage  or 
other  lien  is  subrogated  to  the  rights  of  the  original  lien- 
holder,^  even  though  the  proceedings  were  invalid  and  his 
purchase  has  been  avoided.^  Unless  he  secures  a  title  under 
his  purchase,  the  sale  is  treated  as  an  equitable  assignment 
of  the  mortgage  to  him,^  and  bis  grantee  takes  the  same 

^  Smith  V.  Jordan,  25  Ga.  687;  Shannon  v.  Hay,  106  Ind.  5S9 ;  Hines 

Shepherd  v.  Bnrkhalter,  13  Ga.  443 ;  v.  Dresher,   93  Ind.   551 ;  Ingle  v. 

Martin  v.  Jackson,  27  Fenn.  St.  504 ;  Culbertson,  43  Iowa,  265 ;  Loney  v. 

Sharp  V.  Shea,  32  N.  J.  Eq.  65 ;  Case  Gourtnay,  24  Neb.  580 ;  Merriam  v, 

V.  Woolley,  6  Dana  (Ky.),  17.  Rauen,  23    Neb.    217 ;    Bonner   v. 

•  Jones  V,  McKenna,  4  Lea(Tenn.),  Lessley,  61  Miss.  392  ;  Clark  v.  Wil- 
630;  Davis  V.  Roosvelt,  53  Tex.  305.  son,  56  Miss.  753;  Gregory  v.  Bart- 

<  Martin  v.  Kelly,  59  Miss.  652 ;  lett,  55  Ark.  30 ;  Turman  v.  Bell,  54 

Wilson  V,  Brown,  82  Ind.  471;  Miller  Ark.  273. 

V.  Hall,  1  Bush  (Ky.) ,  229 ;  Crosby  v.        «  Brobst ».  Brock,  10  Wallace,  519 ; 

Farmers'  Bank,  107  Mo.  436 ;  John.  Sloan  v.  Sewell,  81  Ind.  180 ;  Parker 

son  V,  Robertson,  34  Md.  165.  v,  Goddard,  81  Ind.  294 ;  Jackson  v. 

•  Zylstra  u.  Keith,  2  Desaus.  Eq.  Bowen,  7  Cow.  (N.  Y.)  13 ;  Gilbert 
(So.  Car.)  140 ;  Stackpole  v.  Robbins,  v.  Cooley,  Walker  Cli.  (Mich.)  494 ; 
47  Barb.  (N.  Y.)  212.  Russell  v.  Hudson,  28  Kans.  99 ;  St. 

•  Brobst  V.  Brock,  10  Wallace,  Louis  t».  Priest,  103  Mo.  652;  Hona- 
519;  Deamaley  v.  Chase,  136  Mass.  kerv.  Shough,  55  Mo.  472;  King  v. 
288 ;  Brown  v.  Smith,  116  Mass.  108 ;  Brown,  80  Tex.  276. 

Datcher  v.  Hobby,  86  Ga.  198 ;  Lo-  '  Marimuttu  v.  De  Soysa,  (1891) 
gansport   v.    Case,    124    Ind.    254;    1  Ap.  Cas.  69;  Smith  v.  Robertson, 
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right.^  If  the  proceeds  of  a  sherifiTs  sale  made  apoa  existing 
mortgages  have  been  applied  in  satisfaction  of  prior  incum- 
brances, a  subsequent  mortgagee,  who  got  nothing  bv  reason 
of  the  insufficiency  of  the  proceeds,  cannot  disregard  the  sale 
because  the  purchaser  has  failed  to  record  his  deed.  Such  a 
subsequent  mortgagee  would  not,  under  any  circumstances, 
be  allowed  to  have  the  land  resold  without  reimbursing  the 
price  of  the  former  sale  which  had  been  applied  upon  the 
prior  incumbrances.'  But  if  the  purchaser  ought  himself  to 
have  paid  the  debt  for  which  the  sale  was  made,  he  cannot 
set  up  any  title  through  the  prior  lien,  but  it  will  be  deemed 
to  have  merged.^  And  one  who  has  purchased,  not  under  a 
paramount  incumbrance,  but  under  an  adverse  claim,  will  not 
be  subrogated  to  the  former,  merely  because  it  was  afterwards, 
without  his  privity,  paid  off  out  of  his  purchase-money.* 

§  32.   RightB  of  Biioli  a  PurohaBar  In  CaUfomia*  —  It  was  held 

in  California,  after  a  foreclosure  sale  had  been  avoided 
because  the  owner  of  the  mortgaged  premises  had  not  been 
made  a  party  to  the  foreclosure  suit,  that  the  purchaser  at 
such  sale  must  seek  his  relief  from  the  consequences  of  the 
invalidity  of  the  decree  for  the  sale  by  proceedings  in  the 
foreclosure  suit ;  because  by  his  purchase  he  had  submitted 
himself  to  the  jurisdiction  of  the  court  in  that  suit  as  to  all 
matters  connected  with  the  sale.  Upon  his  application,  the 
court  might  set  the  sale  aside  and  cancel  the  satisfaction  of 
the  mortgage,  and  authorize  a  supplemental  bill  for  a  resale 
of  the  premises  to  be  filed,  and  conducted  in  the  names  of  the 
original  complainants  for  the  benefit  of  the  purchaser,  causing 


89  N.  Y.  555;  CbQds  v.  Childs,  10 
Ohio  St.  339 ;  Brewer  o.  Nash,  16  R. 
I.  45S ;  Curtis  v.  Gooding,  99  Ind. 
45  ;  Ulrich  o.  Drischell,  88  Ind.  354 ; 
Ray  V.  Detchon,  79  Ind.  565 ;  Wells 
o.  Lincoln  County,  80  Mo.  424; 
Rogers  v.  Benton,  39  Minn.  39; 
Walker  o.  Lawler,  45  Tex.  532; 
Wibon  V.  White,  84  Calif.  239. 


^  Osborne  v.  Taylor,  60  Conn.  107 ; 
Jellison  o.  Halloran,  44  Minn.  199; 
Cooke  V.  Cooper,  18  Oreg.  142. 

*  Wolf  V.  Lowry,  10  La.  Ann.  272. 

*  Thompson  v,  Heywood,  129 
Mass.  401.    Pm/m,  {  46. 

*  Waples  ».  Hays,  108  U.  S.  6; 
Huse  V.  Den,  85  Calif.  390  ;  Lowe  o. 
Rawlins,  83  Ga.  320. 


SUCCESSIVE  CLAIMS.  58 

all  parties  interested  in  the  premises  to  be  brought  in  as 
parties,  or  make  such  other  orders  as  should  protect  the 
rights  of  all  parties  and  mete  out  exact  justice.^  In  that 
State  it  has  also  been  held,  with  less  show  of  reason,  that  the 
purchaser  of  property  at  a  judicial  sale  made  under  a  decree 
for  the  foreclosure  of  a  mortgage  is  not  entitled,  merely  as 
such  purchaser,  to  have  the  satisfaction  of  the  judgment 
under  which  the  sale  was  made  set  aside,  and  to  be  subro- 
gated to  the  rights  of  the  plaintiff  in  the  judgment,  simply 
because  the  sale  at  which  he  purchased  was  void,  and  he 
acquired  no  title  thereby :  his  money  has  gone  to  pay  the 
plaintiff's  debt,  but  he  is  without  remedy.^  The  general  rule 
is  otherwise.^ 

§  33.  iDBtanooB  of  fluoh  Babrogation.  —  Mortgaged  land,  upon 
the  default  of  the  mortgagor,  was  sold  by  the  mortgagee  to  a 
purchaser,  who  afterwards  conveyed  the  land  to  a  second 
vendee  with  warranty.  The  mortgagor's  heirs  avoided  the  fore- 
closure sale  by  suit  and  recovered  the  land  from  the  second 
vendee.  The  second  vendee  then  sued  the  heirs  of  the  first 
purchaser  upon  the  covenants  in  his  deed,  and  recovered 
judgment  against  them,  which  they  paid.  The  heirs  of  the 
first  purchaser  then  brought  suit  against  the  grantees  with 
notice  of  the  mortgagor's  heirs,  to  have  the  land  sold  for  the 
payment  of  the  original  mortgage-debt ;  and  it  was  held  that 
these  plaintiffs  should  be  regarded  as  the  equitable  assignees 
of  the  mortgage  by  subrogation  to  the  rights  of  the  mortgagee, 
the  court  saying,  through  Biddle^  (7. «/.,  that  though  subrogation 
is  not  allowed  to  voluntary  purchasers  or  to  strangers,  unless 
there  is  some  peculiar  equitable  relation  in  the  transaction, 
and  never  to  mere  volunteers,*  yet  a  person  who  has  paid  a 
debt  under  a  colorable  obligation  to  do  so,  and  in  order  to 
protect  his  own  claim,  should  be  subrogated  to  the  rights  of 

^  Boggs  V.  Hargrave,  16  Calif.  559.         '  Branham  v.  San  Jos6«  24  Calif. 
And  see  Burden  r.  Johnson,  81  Mo.    &85. 

318.  *  Jntea,  §  31,  and  cases  there  cited. 

^  Poslea,  $$  240  tf/  seq* 
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the  creditor,  and  that  since  subrogation  is  allowed  for  the 
benefit  of  a  purchaser  of  an  immovable)  who  uses  the  price 
which  he  pajs  in  paying  the  creditors  to  whom  the  inherit- 
ance was  mortgaged,^  this  purchaser's  heirs  should  be  subro- 
gated to  the  rights  of  the  mortgagee  whose  debt  had  been 
paid  bj  his  purchase.^  The  same  principle  was  applied  in 
Michigan  for  the  protection  of  one  who  had  purchased  mort- 
gaged premises  from  the  widow  of  the  mortgagor,  in  consid- 
eration of  his  paying  her  a  small  sum  of  money  and  redeeming 
from  the  mortgage,  and  he  was  allowed  against  the  mort- 
gagor's heirs  upon  their  avoidance  of  his  purchase  a  lien  upon 
the  land  for  the  amount  which  he  had  paid  to  redeem  it  with 
interest,  less  the  value  of  the  use  and  occupation  which  he 
had  enjoyed.* 

§  34.  Purohafler  ordinarily  subrogated  to  all  the  Rights  of  his 
Vendor.  —  A  purchaser  will  ordinarily  be  subrogated  to  all  the 
rights  of  his  vendor  in  the  property,  even  though  they  are  not 
expressly  conveyed  to  him.^  Though  he  had  notice  of  out- 
standing equities,  he  will  not  be  bound  by  them,  if  his  grantor 
could  have  defended  against  them  as  a  bona  fide  purchaser 
without  notice.^  Thus,  one  who  holds  property  in  pledge  has 
a  special  property  which  may  be  sold  or  assigned ;  and  his 
assignee  will  be  subrogated  to  the  rights  of  the  original 
pledgee.^  The  assignee  of  one  who  has  agreed  to  sell  land 
is  subrogated  to  his  vendor's  right  of  rescission.^    So,  one 

^  Jtitea,  §  5.  Taylor,  20  Iowa,  297 ;  Kemp  t;.  Kemp, 

>  Mair  v.  Berksbira,  52  Ind.  149.  85  Nor.  Gar.  491 ;  Pettit  v.  Black,  8 

•  Webb    V.     Williams,     Walker  Neb.  52  ;  Stanton  v.  Quinan,  91  Calif. 

(Micb.),  544.  1 ;  Creanor  o.  Creanor,  36  Ark.  91 ; 

«  Cbicago  v.  Tebbetts,  104  U.  S.  Heinlen   v.  Martin,  53  Calif.  321 ; 

120 ;  McKeage  v.  Hanoyer  Ins.  Co.,  Peters  v,  Clements,  52  Tex.  140. 

81  N.  Y.  39;  Sickles  v.  Flanagan,  79        »  Brown  v,  Cody,  115  Ind.  484; 

N.  y.  224 ;  Tbompson  v.   Kenyon,  Drey  r.  Doyle,  99  Mo.  459. 

100  Mass.  108 ;  Buggies  v.  Barton,        ^  Talty  v.  Freedmens'  Savings  Co., 

13  Gray  (Mass.),  506 ;  Murdock  v.  93  U.  S.   321 ;  Merchants'  Bank  v. 

Cbapman,  9  Gray  (Mass.),  156 ;  Bat-  State  Bank,  10  Wall.  604  ;  Lewis  v. 

ler  V.  Barnes,  60  Conn.  170 ;  Loomis  Mott,  36  N.  Y.  395  ;  Donald  v.  Sack. 

V.  Knox,  60  Conn.  343 ;  Murpby  v.  ling,  L.  R.  1  Q.  B.  585. 

Adams,  71  Maine,  113 ;  Logan  v.        ^  Castle  v.  Floyd,  38  La.  An.  583. 
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who  has  in  good  faith  and  for  a  valuable  consideration  pur- 
chased the  whole  or  a  portion  of  a  mortgaged  estate  from  the 
mortgagee  in  possession  will  be  regarded  as  the  equitable 
assignee  of  the  mortgage  to  the  extent  of  his  purchase-money, 
both  against  the  mortgagor  seeking  to  redeem  the  estate,^  and 
against  parties  interested  in  the  estate  bj  subsequent  convej- 
ances.^  The  vendee  of  one  who  holds  a  bond  for  title  to  land 
acquires  by  his  purchase  all  the  interest  of  his  vendor,  that 
is,  the  right  to  require  a  conveyance  from  the  owner  of  the 
land  upon  payment  of  the  price  stipulated  in  the  bond ; '  and 
the  owner  of  the  land  and  the  holder  of  the  bond,  having 
notice  of  his  rights,  cannot  rescind  their  contract  so  as  to 
deprive  him  of  this  equity.^  The  assignee  of  one  who  held 
a  contract  for  the  purchase  of  land  will  be  subrogated  to  the 
equitable  lien  of  his  assignor  upon  the  land  for  the  return  of 
a  portion  of  the  purchase- money  which  he  had  advanced,  upon 
the  contract  failing  through  the  default  or  the  inability  of 
the  vendor.^  Such  an  assignee  may  also,  upon  making  full 
payment  of  the  price,  be  subrogated  to  the  rights  of  the  origi- 
nal vendor  against  the  original  purchaser.^  The  assignee  of  a 
debt  will  take  as  an  incident  the  equitable  right  ^  to  the  col- 
lateral obligation  of  a  third  person,^  or  to  any  collateral  seen* 
rity  held  by  the  original  creditor  for  its  payment,^  even  though 


>  McSorley  v.  Lariasa,  100  Mass.  *  Tompkins    v,  Secley,  29  Barb. 

270;  Ruggles  v.    Barton,    13    Gray  (N.  Y.)  212. 

(Mass  ),  606 ;  Grover  v.  Thatcher,  4  •  DiUow  v.  Warfel,  71  Iowa,  106. 

Gray  (Mass.),  526;  Wyman  ».  Hoo-  »  j^^^    always    the    legal    right: 

per,  2  Gray  (Mass.),  141 ;  Raymond  Batchelder  v.  Jenness,  59  Vt.  104. 

V.  Raymond,  7  Cush.  (Mass.)  605.  •  Lahmera  ».  Schmidt,  35  Minn. 

*  Smith  9.  Hitchcock,  130  Mass.  434. 

670.  »  Payne  r.  Wilson,  74  N.  Y.  348 ; 

*  Graves©.  Graves,  6  Gray  (Mass.),  Cooper  v.  Newlaud,  17  Abb.  Pr.  (N. 
891;  Fulcher  v.  Daniel,  80  Ga.  74;  Y.)  342;  Hagemann's  Appeal,  88 
Shaw  V,  Foster,  L.  R.  5  Ho.  Lds.  Penn.  St.  21 ;  Cathcart's  Appeal,  13 
321.  Penn.  St.  416 ;  Fitzsimmon's  Appeal, 

*  Shaver  v.  Shoemaker,  Phillips  4  Penn.  St.  248 ;  Miller  v.  Hoyle,  6 
Eq.  (Nor.  Car.)  327 ;  Chickering  v.  Ired.  Eq.  (Nor.  Car.)  269 ;  Waller  v. 
Fullerton,  90  HU.  520.  Tate,  4  B.  Mon.  (Ky.)  529;  Strother 
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a  fonnal  assignmeat  has  not  been  made.^  A  maritime  lien  will 
pass  to  an  assignee  of  the  debt  secured  thereby.^  The  claim  of 
a  vendee  of  land  for  a  defect  in  the  title,  a  conveyance  not  yet 
having  been  made,  will  pass  to  his  grantee.  Thus,  where  the 
purchaser  at  a  judicial  sale  of  land  paid  a  part  of  the  pur- 
chase-money, and  then,  before  taking  a  conveyance,  sold 
his  claim  under  his  purchase  to  an  assignee,  who  paid  the 
residue  of  the  price,  and  then  a  defect  in  the  title  was  dis- 
covered, whereby  the  sale  was  avoided,  this  assignee  was 
held  to  be  entitled  to  have  the  whole  amount  that  had  been 
paid  refunded  to  him,  including  the  payment  made  by  his 
grantor  as  well  as  what  he  had  himself  paid.^  If  the  pur- 
chaser of  real  property  at  an  execution-sale  before  taking  his 
deed  accepts  from  a  stranger  the  amount  on  payment  of 
which  the  judgment-debtor  would  have  been  entitled  to  re- 
deem, and  assigns  to  him  the  certificate  of  the  sale,  the 
stranger  is  thereby  subrogated  to  the  rights  of  such  purchaser 
and  entitled  to  a  deed  of  the  property.* 

§  35.  Where  the  Purchaser  pays  Debts  with  w^hich  the  Prop- 
erty was  chargeable.  —  The  purchaser  of  land  who  pays  off  a 
lien  upon  it  may  be  subrogated  to  the  rights  of  the  holder  of 
the  lien  as  against  another  incumbrancer,  such  purchaser  not 
having  assumed  either  of  the  debts.^  He  has  even  been  sub- 
rogated to  an  interest  in  the  prior  incumbrance  upon  making 
only  a  partial  payment  thereof.®    The  purchaser  from  a  devi- 

V.  Hamburg,  11  Iowa,  59 ;   State  v.        *  Eleventli  Avenue,  in  re,  81  N  Y. 

Hoshaw,  98  Mo.  358 ;  Taylor  v.  Nel-  436. 

son,  54  Miss.  524 ;  Hurt  v,  Wilson,         *  Pierce,  in  re,  2  Lowell,  343 ;  Ste- 

38  Calif.  263 ;  Skyrme  v.  Occidental  vens  v.  King,  84  Maine,  291 ;  Jolin- 

Mill  Co.,  8  Nevada,  219 ;  Rogers  r.  son  v.  Parmely,  14  Hun  (N.  Y.),  398 

Omaha    Hotel  Co.,   4  Nebraska,  54.  Robenson  i?.  Urquhart,  12  N.  J.  Eq 

Fostea,  §  185.  515  ;  Dircks  ».  Logsdon,  59  Md.  173 

1  Mohle  t;.  Tscliirch,  63  Calif.  381 ;  Sidener  v.  Hawes,  37  Ohio  St.  532 

Wilson  V,  Boden,  26  Ark.  151.  Bressler  v,   Martin,   133  His.   278 

«  The  American  Eagle,  19  Fed.  Rep.  Planters'  Bank  v.  Dodson,  9  Sm.  &  M. 

879 ;  The  Pride  of  America,  19  Id.  607 ;  (Miss.)  527. 
The  Sarah  J.  Weed,  2  Lowell,  555.  •  Simpson  r.  Del  Hoyo,  94  N.  Y. 

»  Smith  V.   Brittain,  3  Ired.  Eq.  189. 
(Nor.  Car)  347- 
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see  whose  purchase-money  has  been  applied  in  payment  of 
debts  of  the  testator  will  be  subrogated  to  the  rights  of  the 
creditors  whose  demands  he  has  thus  satisfied.^  And  in 
Pennsylvania  a  purchaser  of  real  estate  has  been  allowed  to 
take  an  assignment  of  incumbrances  which  he  had  agreed  to 
pay  out  of  his  purchase-money,  and  hold  under  them  against 
an  incumbrance  which  he  had  not  agreed  to  pay,  bat  the 
existence  of  which  he  discovered  after  his  purchase.^  If  the 
purchasers  from  the  importers  of  dutiable  goods  have,  upon 
the  bankruptcy  of  the  importers,  paid  the  duties  in  order  to 
obtain  the  goods,  they  will  be  subrogated  to  the  priority  of 
the  United  States  for  their  reimbursement,  even  though  they 
have  proved  their  claim  against  the  estate  of  the  importers  in 
bankruptcy  as  an  unsecured  one.'  But  this  right  of  purchas- 
ers to  be  subrogated  to  the  benefit  of  debts  which  have  been 
paid  by  themselves  or  out  of  their  purchase-money  is  limited 
to  their  reimbursement*  for  debts  which  constitute  a  prior 
charge  upon  the  property  which  they  have  purchased.  If 
they  have  voluntarily  paid  debts  which  could  not  have  been 
enforced  against  them  or  against  the  property  in  their  hands, 
if,  for  example,  the  purchasers  at  a  foreclosure  sale  have 
voluntarily  paid  off  a  junior  mortgage  upon  the  property, 

they  will  have  no  right  of  subrogation  to  its  lien.^ 

§  36.  Purohaaer  compelled  to  pay  his  Vendor's  Debt  sub- 
rogated to  Creditor's  Rights  against  his  Vendor.  —  A  purchaser 
of  land  who,  in  order  to  save  the  property  which  he  has  pur- 
chased, is  compelled  to  pay  a  debt  which  ought  to  have  been 
paid  by  his  vendor,  will  be  subrogated  to  the  benefit  of  the 
debt,  and  of  any  charge  therefor  upon  the  property  of  the 
vendor.^    And  in  at  least  one  State  this  equitable  right  of 

^  Gibson  v.  McCormick,  10  Gill  &        ^  Comstock  v.  Michael,  17  Neb. 

J.  (Md.)  65.  288. 

*  Bryson  v.  Myers,  I  Watts  &  S.  *  Carpenter  v.  Brenham,  40  Calif. 
420.     Contra,  Birke  v.  Abbott,  103  221. 

Ind.  1.  •  Cbute  r.  Emmerich,  99  N.  Y. 

•  Kirkland,  in  re,  14  N.  B.  R.  342 ;  Alford  v.  Cobb,  28  Hun  (N.  Y.), 
139.  22 ;  Hoke  v.  Jones,  33  W.  Va.  501 ; 
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the  purchaser  has  been  preferred  to  the  chum  of  a  surety 
of  the  vendor  for  the  debt  which  constituted  the  charge  upon 
the  land  to  be  subrogated,  upon  liis  payment  of  the  debt,  to 
the  security  which  was  held  by  the  creditor.^  A  purchaser 
whose  land  has  been  taken  upon  an  execution  against  his 
vendor  is  entitled,  upon  paying  the  debt,  to  be  subrogated  to 
the  lien  of  the  judgment  against  the  remaining  land  of  his 
vendor.^  If,  however,  he  has  paid  for  the  land  by  giving 
bonds  for  its  price,  which  are  still  unpaid,  he  may  set  off 
his  payment  against  these  bonds,  even  though  they  are  in  the 
hands  of  one  to*  whom  they  have  been  assigned  by  the  ven- 
dor ;^  so,  too,  he  may  set  off  such  a  payment  against  notes 
which  he  has  given  for  the  price  of  the  land,  while  these 
notes  are  still  retained  by  the  vendor,  even  though  the  notes 
are  by  statute  exempted  from  levy  in  the  hands  of  the  vendor, 
like  a  homestead  estate.^  But  this  set-off  of  such  a  payment 
by  the  purchaser  against  bonds  given  by  him  for  the  price  of  the 
land  must  be  made  first  upon  bonds  which  are  retained  by  the 
vendor,  before  applying  it  upon  those  bonds  which  have  been 
assigned  by  him ;  and  if  the  purchaser,  with  knowledge  of  the 
assignment  of  some  of  the  bonds  and  with  notice  of  the  prior 
lien  upon  his  land,  pays  the  unassigned  bonds  to  the  amount 
of  the  lien,  the  assigned  bonds  will  be  thereby  relieved  from 
all  liability  on  account  of  the  lien.^ 

§  86  a.  Porohasar'ft  8 abrogation  does  not  depend  npon  the 
Validity  of  him  Title.  —  The  right  of  subrogation  does  not 
depend  upon  the  validity  of  the  title  of  the  person  claiming 
to  be  reimbursed  for  his  payment  in  discharge  of  a  valid  in- 
cumbrance.^   It  is  merely  necessary  that  his  payment  should 

Shelby  v,  Marshall,  1  Blackf.  (Ind.)  *  Armentront  v.  Gibbons,  SO  Gratt 

384 ;   Galliber  v.  Galliher,  10   Lea  (Ya.)  633 ;  McGill,  m  re,  6  Peun.  St. 

(Tenn.),  23 ;  Hurt  v.  Reeves,  6  Hay«r.  504. 

(Tenn.)  50.  «  Corbally  v.  Hughes,  59  Ga.  493. 

^  Rush   V.    State,   20  Ind.  432 ;  ^  Armentrout  v.  Gibbons,  30  Gratt 

Armstrong  v.  Feamaw,  67  Ind.  429.  (Va.)  632. 

l«  Beall  r.  Walker,  26  W.  Va.  472 ;  •  Bright  v.  Boyd,  1  Story,  478 ; 

McGill,  in  re,  6  Penn.  St  504.  Fowler  v.  Parsons,  143  Mass.  401 ; 
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have  been  made  in  good  faith  for  the  protection  of  an  interest 
which  he  believed  himself  to  have  in  the  estate,  and  in  dis- 
charge of  a  burden  actaallj  resting  upon  the  property,^  so 
that  his  payment  has  increased  the  value  of  the  estate  for 
the  benefit  of  those  who  turn  out  subsequently  to  be  entitled 
to  the  title.^  The  benefit  of  subrogation  has  accordingly  been 
allowed  to  one  who  held  merely  an  invalid  or  a  verbal  con- 
tract for  the  conveyance  of  the  land  which  he  has  freed  from 
an  incumbrance ;  ^  to  the  assignee  of  one  who  held  such  a 
contract;^  to  one  whose  only  title  wad  under  an  invalid  mort- 
gage,^ or  under  a  voidable  decree ;  ^  to  one  who  claimed  only 
under  a  void  or  a  voidable  sale,^  even  after  the  avoidance  of 
the  sale  by  order  of  court ;  ^  to  an  unsecured  creditor  who 
has  paid  off  a  mortgage-debt  in  compliance  with  an  erroneous 
order  of  court  ;^  to  a  devisee  who  has  only  a  contingent  re- 
mainder in  the  encumbered  estate,^^  and  to  one  who  holds 
merely  an  equitable  lien  upon  the  property.^  If  he  bona  fide 
claims  an  interest,  he  is  not  a  mere  volunteer,  and  may  be 
subrogated ;  ^  but  he  must  show  that  he  had  or  supposed  he 
had  some  interest  to  be  protected.^^ 

Bonders  v.  Sanders,  3  Dev.  Eq.  (Nor.  106 ;  Lamb  v.  West,  75  Iowa,  399 ; 

Car.)  262 ;    Scott  v.  Dunn,  1  Dev.  &  GUbert  v.  GUbert,  39    Iowa,    657 ; 

Bat  Eq.  (Nor.  Car.)  425,  427 ;  Ger-  Davis  v.  Roosvelt,  53  Tex.  305. 
dine  p.  Menage,  41  Minn.  417.  *  Ck)udert  v,  Coudert^  43  N.  J.  Eq. 

^  Guckian  v,  Riley,  135  Mass.  71 ;  407. 
Kelly  V.  Dnff,  61  N.  H.  435 ;  Bene-         "^  HuUon  v.  Sadler,  31  W.  Va. 

diet  V.  Chase,  58  Conn.  196 ;  TAomp-  358 ;  Muir  v.  Berkshire,  52  Ind.  149 ; 

son,   C.  /.,  in  Mosier's  Appeal,  56  Payne  v.  Hathaway,  3  Yt.  212. 
Penn.  St.  76,  and  cases  there  cited.  ^  Johnson  v.  Robertson,  34  Md. 

*  Weimer  v.  Porter,  42  Mich.  569  ;  165.    Jniea,  §  31.    PoJtfea,  §  209. 
Ingersoll  v.  Jeffords,  55  Miss.   37 ;         •  Magill  v.  De  Witt  County  Bank, 
Blodgett    V.    Hitt,    29   Wise.    169,  126  Ills.  244. 

182  et  seq. ;  Wright  ».  Oroville  Min-       "  Pease  o,  Eagan,  131  N.  Y.  262. 
ing  Co.,  40  Calif.  20.  ^^  Hackensack    Savings    Bank    v, 

*  Champlin  v,  Williams,  9  Penn.  Terhune  Manufacturing  Co.,  45  N.  J. 
St.  341 ;  Stewart  v.  Eellows,  128  Ills.  Eq.  610. 

480 ;  Dillow  V.  Warfell,  71  Towa,  106.       "  Harlan  v.  Jones,  104  Ind.  167 ; 

*  Tompkins  v.  Seely,  29  Barb.  Kelly  v.  Dnff,  61  N.  H.  435 ;  James 
(N.  Y.)  212;  Sheen  r.  Hogan,  86  tr.  Burbridge,  33  W.  Va.  272 ;  Arn  w. 
Bis.  16 ;  Fisher  v.  Johnson,  5  Ind.  492.  Hoppin,  25  Eans.  707. 

^  Brooke  v.  Bordner,  126  Penn.  ^  Wadsworth  o.  Blake,  43  Minn. 
St.  470 ;  Spaolding V.  Harvey,  129  Ind.    509. 
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§  37.  Lixiiltatloii  of  Puroliaser'a  Right  of  Babrogatton.  —  A 
grantee's  cause  of  action  against  his  grantor  for  any  mis- 
representation is  personal,  and  does  not  pass  to  any  subse- 
quent purchaser  from  the  grantee.^  The  subrogation  of  the 
purchaser  will  not  ordinarily  extend  to  a  mere  right  of  action 
which  has  already  become  vested  in  his  grantor,^  such  as  an 
action  for  a  deficiency  in  the  quantity  of  the  land  which  would 
have  entitled  the  vendor  to  an  action  against  the  original 
owner  for  such  deficiency.  An  express  or  conventional  sub- 
rogation is  necessary  to  vest  this  right  of  the  vendor  in  his 
purchaser.^  Nor  will  one  claiming  under  a  quitclaim  deed 
from  a  mortgagor  be  thereby  subrogated  to  the  mortgagor's 
right  to  defend  against  the  mortgage  on  the  ground  that  it 
was  procured  by  the  fraud  of  the  mortgagee.*  Nor  will  the 
purchaser  be  subrogated  to  any  right  of  his  vendor  of  which 
the  law  forbids  the  conveyance,*  or  which  is  excluded  by 
necessary  implication  from  the  terms  of  the  conveyance  under 
which  he  claims.*  Where  the  vendor  of  land  had  a  lien  there- 
on for  the  price,  which  was  superior  to  a  mortgage  subse- 
quently given  by  the  vendee,  but  sold  the  vendee's  interest  in 
the  property,  instead  of  the  property  itself,  for  the  unpaid 
balance  of  the  price,  the  purchaser  of  the  vendee's  interest  at 
this  sale  was  not  allowed  to  prevent  a  foreclosure  of  the 
mortgage  on  the  ground  that  he  was  by  his  purchase  from 
the  vendor  subrogated  to  the  vendor's  equitable  lienj  The 
purchaser  of  the  right  to  redeem  from  two  mortgages  or  other 
liens,  since  he  acquires  only  the  interest  of  the  mortgagor, 

^  Livingston  v,  Peru  Iron  Co.,  2  (Mass.)>  626 ;  Bradshaw  t».  House,  43 

Paige  (N.  Y.),  390 ;  Collins  v.  Suau,  Tex.  143. 

7  Robt.  (N.  Y.)  623 ;  Lawrence  v.        *  Mason  ».  Mason,  140  Mass.  63. 
Montgomery,  37  Calif.  183.  •  True  v.  Congdon,  44  N.  H.  48  ; 

*  Willougliby  V,  Middlesex  Co.,  8  Warren  r.  Coggswell,  10  Gray  (Mass.), 
Met.  (Mass.)  296.  76 ;  Kendall  v.  Brown,  7  Gray  (Mass  ), 

»  Chambliss  v.  Miller,  15  La.  Ann.  210 ;  Squier  v.  Shepard,  38  N.  J.  Eq. 

713 ;  Davis  v.  Clark,  33  N.  J.  Eq.  331 ;   Adams  v.  Friedlander,  37  La. 

579.  Ann.  350. 

*  Fairfield  ».  McArthur,  15  Gray        '  Allen  v.  Phelps,  4  Calif.  256. 
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cannot,  upon  taking  an  assignment  of  the  first  mortgage,  set 
it  up  as  a  source  of  title  against  those  who  claim  under  the 
second  moii;gage.^ 

§  38.  Subrogation  of  tbe  Purchaser  at  an  Ezecuticn-Bale 
against  the  Debtor.  —  The  purchaser  of  land  at  an  execution- 
sale  holds  merely  a  lien  upon  the  land  while  the  statutory 
period  of  redemption  is  running ;  if  in  the  meantime  it  be- 
comes necessary  for  the  protection  of  his  interest,  he  may  be 
subrogated,  upon  discharging  a  prior  lien  created  by  the  judg- 
ment-debtor^ to  the  benefit  of  that  lien  for  his  reimbursement ;  ^ 
and  if  the  proceeds  of  property  irregularly  sold  at  a  sheriff's 
sale  have  been  applied  in  payment  of  the  owner's  debts,  that 
owner  cannot  recover  the  property  from  the  purchaser  with- 
out repaying  to  him  the  amount  so  applied.^  The  purchaser 
who  has  bought  in  good  faith  and  whose  bid  has  discharged  an 
existing  lien  upon  the  land  is  subrogated  to  the  rights  of  the 
judgment-creditor  to  the  extent  of  the  lien  which  he  has  thus 
discharged.^  But  if  the  judgment  itself  was  void  and  created 
no  lien,  and  the  debt  was  not  a  charge  upon  the  land,  there  is 
nothing  to  which  the  purchaser  can  be  subrogated,  and  he  has 
no  rights  against  the  judgment-debtor.^  Where  a  judgment- 
debtor  owned  a  lot  of  land,  and  the  sheriff,  on  an  execution 
against  him,  sold  by  mistake  another  lot  to  which  the  debtor 
had  no  title,  and  the  purchase-money  was  paid  and  applied 
upon  the  judgment,  and  the  debtor  surrendered  his  lot  to  the 
purchaser,  both  supposing  it  to  be  the  one  that  had  been  sold 

1  Afton   Bank   v,  Thompson,  72  (La.),  607;  Bums  v.  Ledbetter,  54 

Iowa,  417 ;  Parker,  C.  J.,  in  Wade  v.  Tex.  374. 
Howard,  6  Pick.  (Mass.)  498.  *  Paxton  v.  Sterne,  127  Ind.  289 ; 

•  Swain  v.  Stockton  Savings  Soci-  Short  v.  Sears,  93  Ind.  605  ;  Hay  v. 
ety,  78  Calif.  600.  Detchon,  79  Ind.  56 ;  O'Brien  v.  Ear- 

•  Blaokbnm  v.  Clarke,  85  Tenn.  rison,  69  Iowa,  686 ;  Rinehart  v.  Long, 
506 ;  Heniy  v.  Keyes,  5  Sneed  (Tenn.),  95  Mo.  396 ;  Meher  v.  Cole,  50  Ark. 
488 ;  Shepherd  v.  Mclntyre,  6  Dana  361 ;  Cline  v.  Upton,  59  Tex.  27 ; 
(Ky.),  674 ;  Hart  v.  Smith,  44  Wise.  Tappan  v.  Hnnt,  74  Ga.  545. 

213 ;  Blanton  v.  Ludeling,  80  La.  Ann.  »  Northraft  v.  Oliver,  74  Tex.  162 ; 
1333 ;  Dnfoor  v.  Camfrano^  11  Martin    Two  Bivers   Manufacturing   Co.   v. 

Beyer,  74  Wise.  210. 
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upon  the  execution,  but  afterwards  the  debtor,  discovering 
the  mistake,  regained  the  land,  and  refused  to  refund  the 
purchase-money,  the  purchaser  was  allowed  to  recover  the 
amount  of  the  purchase-money  from  him.^    The  purchaser  at 
an  execution-sale  of  property  which  is  under  attachment  for 
the  same  debt  is  entitled,  if  it  is  afterwards  subjected  by  a 
decree  to  the  payment  of  the  attachment,  to  be  reimbursed 
out  of  the  proceeds  of  the  attached  property  for  his  payment 
upon  the  execution.^    And  if  the  purchaser  of  attached  prop- 
erty pays  the  price  in  discharge  of  liens  which  were  superior 
to  the  attachment,  he  should  be  indemnified,  if  the  property 
is  afterwards  decreed  to  be  sold  upon  the  attachment,  by  the 
reimbursement  of  his  money  in  preference  to  the  attaching 
creditor.^    So,  also,  if  an  execution-creditor  takes  from  his 
debtor  an  assignment  of  the  latter's  interest  in  a  personal 
estate,  this  assignment  is  valid  to  the  amount  of  his  demand ; 
and  if  this  creditor,  to  save  his  rights,  afterwards  purchases 
the  same  property  from  a  sheriff,  who  sells  it  upon  a  subse- 
quent levy  made  under  executions  senior  to  his  own,  though 
this  latter  sale  is  void,  the  creditor  so  purchasing  will  be 
allowed,  as  against  the  debtor,  to  stand  in  the  place  of  the 
senior  creditors  whom  he  has  thus  satisfied,  and  to  be  subro- 
gated to  their  rights.*    And  generally  where  an  execution- 
sale  upon  a  valid  judgment  is  voidable,  and  the  debtor  seeks 
to  recover  the  property,  if  there  be  no  fraud  on  the  part  of 
the  purchaser,  the  latter  will  not  be  compelled  to  restore  the 
property  to  the  debtor  without  being  reimbursed  the  amount 
which  he  paid,  and  which  has  gone  to  discharge  the  judgment- 
lien.^    And  in  the  same  way  the  purchaser  from  a  judgment- 
debtor  of  property  which  has  been  sold  on  execution  will  be 

^  McLean  v.  Martin,  45  Missouri,         ^  Bentley  v.  Long,  1  Strobh.  Eq. 

393.  (So.  Car.)  43. 

*  Beall  V.  Barclay,  10  B.  Mon.         *  Stone  v.  Darnell,  95  Tex.  Sup. 
(Ky.)  261.  430 ;  Andrews  v,  Richardson,  21  Tex. 

•  Beall  V.  Barclay,  10  B.  Mon.  S87 ;  Morton  v.  Welbom,   21  Tex. 
(Ky.)  261.  772 ;  Howard  v.  North,  5  Tex.  290 
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subrogated  to  whatever  right  of  redemption  the  debtor  has  by 
agreement  acquired  in  the  premises.^ 

§  39.  Subrogation  of  anoh  Porchaaer  where  the  Property 
reoovered  by  Third  Partiee.  —  It  has  been  considered  that  the 
purchaser  of  property  sold  under  an  execution  has  the  right 
in  equity,  if  the  property  has  been  recovered  from  him  or  his 
vendor  by  another  under  a  superior  title,  to  be  substituted  for 
the  judgment-creditor  to  the  original  judgment-lien,  and  to 
have  the  amount  of  his  purchase-money  refunded  to  him  by 
the  defendant  in  the  execution,'  even  though  he  knew  at  the 
time  of  his  purchase  that  the  property  belonged  to  another, 
and  was  not  liable  to  be  sold  on  the  execution ;  ^  and  that  if 
the  property  had  been  thus  recovered  from  a  vendee  of  the 
purchaser,  the  purchaser,  in  his  suit  for  indemnity,  need  not 
show  that  he  has  reimbursed  his  vendee,  to  whom  he  only, 
and  not  the  defendant  in  the  execution  is  liable.^  But  this 
^as  also  been  strenuously  denied,  and  the  position  maintained, 
with  greater  reason,  that  the  purchaser  at  an  execution-sale  is 
^t  subrogated  to  the  rights  of  the  judgment-creditor  against 
the  debtor,  if  the  property  is  afterwards  taken  from  him  by 
virtue  of  a  param6unt  title  in  a  stranger,  ^  just  as  he  cannot 
under  the  same  circumstances  recover  back  the  amount  of  his 
purchase-money  from  the  creditor  to  whom  it  has  been  paid ;  ^ 

^  Dapay  i;.  McMillan,  2  D avail  44 ;  Halcombe  v,  Loudermilk,  3  Jones 
(Ky.),  655.  Law  (Nor.  Car),  491 ;   Goodbar  v. 

*  Julian  v.  Beal,  26    Ind.   220 ;    Daniel,  88  Ala.  583. 

Muir  V.  Craig,  3  Blackf.  (Ind.)  293 ;  *  Georgetown  v.  Smith,  4  Cranch, 

Geoghegan  v.  Ditto,  2  Met.   (Ky.)  C.  C.  91 ;  Patterson's  Estate,  26  Penn. 

433 ;  Price  v.  Boyd,  1  Dana  (Ky.),  St.  71 ;  Lall  v,  Matthews,  19  Vt.  322 ; 

434;  McGhee  v.  £llis,  4  Litt.  (Ky.)  Leport  v.  Todd,  32  N.  J.  Law,  124; 

244.  Martin  v.  Martin,  7  Md.  368  ;  Spott 

*  McLaughlin  v.  McDaniel,  8  Dana  v.  Commonwealth,  86  Ya.  531 ;  Rol- 
(Ky.),  182 ;  semble,  in  Howard  v.  lins  v.  Henry,  78  Nor.  Car.  342 ;  An- 
North,  5  Tex.  290,  315.  drews  v.  Mnrphy,  12  Ga.  431;  An- 

*  McLaughlin  v.  McDaniel,  8  Dana  derson  v.  West,  80  Ky.  171 ;  Bunch 
(Ky.),  182.  V.  Grave,  111  Ind.  351 ;  Conner  v. 

»  Hawkins  v.  Mfller,  26  Ind.  178 ;  Wells,  91  Ind.  197 ;  Burden  r.  John- 
Vattier  v.  Lytle,  6  Ohio,  477,  478 ;  son,  81  Mo.  318 ;  Nugent  v.  Prie- 
Peny  9.  Williams,  Dudley  (So.  Car.),    batsch,  61  Miss.  402 ;    GJoodbar  r. 
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and  this  on  the  ground  that  he  is  merely  a  voluntary  pur- 
chaser of  the  debtor's  interest  in  the  property,  and  that  it  is 
only  where  the  person  paying  a  debt  has  the  rights  of  a  surety, 
or  is  compelled  to  pay  it  by  legal  process,  or  in  order  to  save 
his  own  property,  that  equity  substitutes  him,  even  against 
the  debtor,  to  the  place  of  the  creditor;  and  that  a  mere 
stranger  or  volunteer  paying  the  debt  will  not  be  subrogated 
to  the  rights  of  the  creditor,  unless  there  has  been  an  assign- 
ment to  him  or  an  express  agreement  for  such  subrogation.^ 

§  40.  Rights  of  a  Pnrohaser  whose  Purchase  is  voidable  by 
the  Creditors  of  his  Vendor.  —  One  who  has  purchased  property 
at  a  sale  which  may  be  avoided  by  the  creditors  of  the  vendor, 
whether  he  is  an  assignee  for  the  benefit  of  creditors,  a  pur- 
chaser, or  a  voluntary  grantee,  will,  after  satisfying  the  claims 
of  the  attaching  creditors,  be  subrogated  to  their  rights,  so  as 
to  enable  him  to  hold  the  property  against  subsequent  attach- 
ments.^ His  purchase  at  a  sheriff's  sale  against  his  grantor 
will  give  him  a  good  title.^  And  if  the  sale  to  him  was  good 
as  against  the  vendor,  so  that  he  could  require  the  vendor 
himself  to  discharge  the  debts  for  which  the  property  was  sub- 
sequently attached,  he  may,  in  New  York,  upon  paying  the 
judgment  rendered  under  such  attachment,  take  an  assign- 
ment of  the  judgment  against  his  vendor  and  be  subrogated 
to  the  rights  of  the  judgment-creditor  against  his  vendor.*  If 
a  grantee  of  land  whose  deed  is  voidable  by  the  creditors  of 
his  grantor  takes  from  a  prior  mortgagee  of  the  property  a 
quitclaim  deed  of  all  the  latter's  interest  in  the  premises, 
though  it  expressly  states  that  the  mortgage  is  thereby  can- 
celled and  discharged,  this  will,  if  his  grant  is  avoided  by  the 
grantor's  creditors,  be  construed  against  them  to  operate  as 

Dun,  Id.  618;   Steyens  v.  King,  21         «  Selleck  o.  Phelps,  11  Wise.  380; 

Ala.  429 ;  Fore  v,  Manlove,  18  Calif.  Lamb  v.  Smith,  132  Mass.  574. 

436.  •  Amngton  v.  Arrington,  102  Nor. 

^  Richmond  o.  Marston,  16  Ind.  Car.  491. 
134  ;    Childress    9.    Allen,    8    La.         «  Cole  v.  Malcolm,  66  N.  T.  368. 
477. 
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an  assignment  and  not  as  a  discharge  of  the  mortgage ;  ^  his 
right  of  subrogation  is  not  destroyed  by  the  avoidance  by  his 
grantor's  creditors  of  the  conveyance  which  he  has  taken.^  A 
wife's  right  of  dower  is  not  barred  by  her  having  released  it 
in  his  deed  of  his  real  estate  which  has  been  subsequently  set 
aside  as  in  fraud  of  his  creditors.^  This  whole  doctrine  rests 
upon  the  principle  that  merely  constructive  fraud  without  an 
actual  wrongful  intent  will  not  prevent  subrogation,  though  it 
would  be  otherwise  with  an  active  participant  in  the  fraud ;  * 
and  this  principle  has  been  generally  maintained  in  the  later  de- 
cisions, though  with  great  diversity  of  application  to  the  vary- 
ing circumstances,  and  with  much  difference  of  opinion  as  to 
the  existence  of  actual  participation  in  the  fraudulent  scheme.^ 
But  the  fraudulent  grantee  will  not  by  subrogation  or  any 
other  device  be  reimbursed  for  payments  made  by  him  in 
furtherance  of  the  fraud.® 

§  41.      "WalTer  of  the  Right  of  Bnbrogatlon The    right    of 

subrogation  may  be  lost  by  the  waiver  of  the  party  entitled 
to  it.  7    Thus,  where  one  of  two  whose  estates  were  subject 

1  Crosby    v.    Taylor,    15     Gray  *  See  Loos  v.  Wilkinson,  113  N.  Y. 

(Mass.),  64.    See  Mansfield  v.  Dyer,  485,  reversing  s.  c,  51  Hun,  74 ; 

133  Mass.  374.  Baldwin  t;.  Short,  125   N.  Y.  553; 

*  Phillips  V,  Chamberlain,  61  Miss.  s.  c,  54  Hun,  73 ;  Hamilton  Bank  v, 
740;  Rhead  v.  Hounson,  46  Mich.  Halstead,  56  Hun  (N.  Y.),  530 ;  New- 
243 ;  Tompkins  v.  Sprout,  55  Calif,  man  v.  Kirk,  45  N.  J.  Eq.  677 ;  Levi 
31 ;  Merrell  v.  Johnson,  96  Ills.  224.  v.  Welsh,  Id.   867  ;    Williamson  r. 

*  Wilkinson  v.  Paddock,  57  Hun  Goodwyn,  9  Gratt.  (Va.)  503 ;  Bur- 
(N.  Y.),  191 ;  Malony  t;.  Horan,  12  ton  v.  Gibson,  32  W.  Va.  406 ;  Cut- 
Abbott  Pr.  N.  8.  (N.  Y.)  289  ;  Lock-  cheon  v.  Buchanan,  88  Mich.  594 ; 
ett  V.  James,  8  Bush  (Ky.),  28  ;  Rupe  Wallace  v.  McBride,  70  Mich.  596  ; 
V.  Hadley,  113  Ind.  416 ;  Horton  v.  Shawano  Bank  r.  Koeppen,  78  Wise. 
Kelly,  40  Minn.  193  ;  Bohannon  v.  533 ;  Pordyce  v.  Hicks,  76  Iowa,  41 ; 
Coombs,  97  Mo.  446 ;  Hume  v.  Tuskaloosa  Bank  v.  Kennedy,  91  Ala. 
Scruf?^,  64  Ala.  40.  470 ;  Pritchett  v.  Jones,  87  Ala.  317 ; 

*  McCaskey  v,  Graff,  23  Penn.  St.  Wiley  v.  Knight,  27  Ala.  336. 

321;    Jackson   v.    Suramerville,    13         «  Sullivan  ».  Tinker,  140  Penn.  St. 

Penn.  St.  359 ;  Gilbert  v.  Hoffman,  2  35. 

Watts  (Penn.),  66;  Cook  v,  Berlin        ^  Richardson  v.  Traver,  112  U.  S. 

Woolen  Mill  Co.,  56  Wise.  643 ;  Grant  423  ;  Tumbull  v.  Thomas,  1  Hughes, 

V.  Lloyd,  12  Sm.  &  M.  191.    Foatea,  C.  C.  172, 176 ;  U.  S.  Bank  v.  Peters, 

§  44.  13  Peters,  123 ;  Campbell  v.  Sloan,  21 
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to  a  common  lien  paid  off  the  whole  debt  and  took  an  assign- 
ment of  the  mortgage,  it  was  held  that  he  might  either 
regard  the  mortgage  as  discharged,  and  bring  an  action 
against  the  other  for  contribution,  or  treat  it  as  a  subsisting 
charge  upon  the  estate  until  the  other  should  redeem  by  pay- 
ing a  reasonable  contribution.^  Certain  mortgaged  premises 
being  subject  to  a  paramount  lien  for  taxes,  the  first  mort- 
gagee, before  foreclosure,  paid  the  same,  under  an  agreement 
with  the  second  mortgagee  that  the  latter,  if  he  purchased 
the  premises  at  the  foreclosure-sale,  should  repay  the  amount 
The  second  mortgagee  did  so  purchase ;  and  the  estate  was 
conveyed  to  him.  He  then  refused  to  refund  the  taxes;  and 
it  was  held  that  the  first  mortgagee  could  not  now,  after  his 
conveyance,  be  subrogated  to  the  original  tax  lien.*  Though 
in  general  a  junior  incumbrancer  who  pays  off  the  holder  of 
a  prior  lien  is  entitled  to  be  subrogated  to  the  benefit  of  the 
latter's  security,  yet  this  right  will  be  waived  by  an  agree- 
ment of  the  junior  incumbrancer  that  the  property  shall  be 
otherwise  appropriated.*  A  long  delay  without  action  will 
be  fatal  to  a  claim  of  subrogation.* 

§  42.  What  is  not  a  "Waiver,  —  The  right  of  subrogation  to 
a  recorded  mortgage  will  not  be  lost  by  the  mere  failure  to 
give  notice  of  the  claim  to  a  purchaser  for  value.*  The  fact 
that  one  entitled  to  subrogation  obtains  also  collateral  secu- 
rity for  his  protection  is  not  of  itself  a  waiver  of  his  right* 
A  mortgagee  who  is  entitled  to  be  subrogated  to  the  benefit  of 
a  prior  lien,  which  he  has  discharged,  will  not  be  deprived  of 
this  right,  even  though  he  has  taken  a  new  mortgage  upon  the 


So.  Car.  301 ;  Belcher  ».  Widcersham,  *  West's  Appeal,  88  Penn.  St.  341 ; 
9  Baxter  (Teim.),  111.  P(W^«?fl,  §§  110,  Fleming  v.  Parry,  24  Penn.  St.  47; 
14,7.  BuffingtoQ  9,  Bernard,  90  Penn.  St. 

1  Taylor  v.  Bassett,  3  N.  H.  294.      63. 

«  Manning  v.  Tuthill,  30  N.  J.  Eq.         *  Hurt  v.  Biffle,  11  Fed.  Rep.  790. 
29.  *  Smith  v.  Dinsmoor,  119  111.  656. 

0  United  States  Bank  v,  Peters,  13 
Peters,  123. 
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same  premises  for  the  amount  of  his  payments,^  and  this 
new  mortgage  has  been  afterwards  avoided  for  usury.  ^  But 
it  is  to  be  observed  that  this  agreement  for  usury  was  not 
made  until  after  the  right  of  subrogation  had  vested;^  if, 
however,  the  claim  had  grown  out  of  the  usurious  agreement, 
instead  of  being  prior  to  it  and  independent  of  it,  it  could 
have  furnished  no  basis  for  subrogation.*  Where  one  who 
was  in  treaty  for  the  purchase  of  personal  property,  which 
was  subject  to  two  mortgages,  paid  off  the  first  mortgage, 
under  an  agreement  that  until  the  completion  of  the  sale  he 
should  stand  in  the  place  of  the  mortgagee  and  have  the 
benefit  of  his  security,  it  was  held  that  he  was  not  deprived 
of  this  conventional  subrogation  by  the  fact  that  his  agree- 
ment with  his  vendor  contained  a  recital  that  the  amount  so 
paid  by  him  had  been  paid  by  him  out  of  the  purchase-money 
and  in  discharge  of  the  mortgage-debt* 

§  43.  Right  lost  by  NegUgence  resnltiiig  in  Prejudice  to  others. 
—  The  fact  that  the  loss  of  one  who  seeks  to  be  protected  by 
the  application  of  the  doctrine  of  subrogation  arose  from  his 
own  negligence,  and  that  the  granting  of  his  request  would 
now  be  prejudicial  to  other  innocent  creditors  or  assignees  of 
his  debtor,  will  be  fatal  to  his  claim.  ^  Thus,  where  the 
owner  of  land  conveyed  it  to  another,  and  took  for  the  pur- 
chase-money a  mortgage  upon  the  property,  and  the  parties 
agreed  that  the  deeds  should  remain  unrecorded  until  the 
land  should  be  surveyed,  and  the  mortgagor  stated  to  the 

*  Worcester  Bank  v.  Cheeney,  87  26  Hun,  209 ;  Farmers'  Loan  Co.  v. 

His.  602;    Burobard  v.  Phillips',   11  Carroll,  5  Barb.   (N.   Y.)   013,  per 

Paige  (N.  Y.).  66 ;  Eagle  Ins.  Co.  v.  Welles,  /. ;  Tribler.  Nichols,  53  Ark. 

Peli,  2  Edw.  Ch.  (N.  Y.)  631.  271 ;  poitea,  §  44. 

«  Patterson  v.  Birdsall,  64  N.  Y.         •  Watts  v.  Symes,  1  De  G.,  M.  & 

294;  aflBrming  s.  c.  6  Hun  (N.  Y.),  G.  240. 

632 ;  Mc Williams  v.  Bones,  84  Ga.         •  The  Superior,  5   Sawyer,   346 ; 

203.  Printup  ©.  Barrett,  46  Ga.  407  ;  Gor- 

■  See  Gi?eans  v.  McMurtry,  16  N  don  v,  English,  3  Lea  (Tenn),  634; 

J.  Eq.  468.  State  v.  Bfeal,  88  Ind.  106 ;  Conner  v. 

'  *  Perkins  v.  Hall,  105  N.  Y.  539 ;  Welch,  51  Wise.  431 ;  Schaller,  in  re, 

Baldwin  v.  Moffett,  94  N.  Y.  82,  and  10  Daly  (N.  Y.),  57. 
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mortgagee  that  he  intended  to  sell  the  land  to  one  D.,  and 
promised  to  transfer  D.  's  mortgage  instead  of  his  own,  to 
which  arrangement  the  mortgagee  assented,  and  the  mort- 
gagor did  convey  to  D.,  who  recorded  his  deed  without  notice 
of  the  prior  mortgage,  which  was  not  recorded  until  after  the 
convejance  to  D.,  it  was  held  that  the  original  mortgagee  was 
not  entitled  to  the  benefit  of  the  mortgage  given  by  D.,  in 
preference  to  the  other  creditors  of  his  debtor*s  insolvent 
estate.^  And  where  a  grantor  sold  land,  taking  no  security 
for  the  payment  of  the  purchase-money,  and  his  grantee  sold 
the  land  to  another,  and  took  divers  bonds  for  the  purchase- 
money,  it  was  held  that  although  the  original  grantor,  by 
virtue  of  his  equitable  lien  upon  the  land,  might  have  sub- 
jected these  bonds  to  the  payment  of  his  claim  while  they 
were  in  the  hands  of  his  grantee,  yet  he  lost  this  right  by 
delaying  to  enforce  it  until  after  the  bonds  had  been  assigned 
to  bona  fide  holders  for  value  without  notice  of  his  claim.* 
But  the  mere  fact  that  the  loss  of  the  party  seeking  to  be  sub- 
rogated arose  from  his  own  negligence  will  not  debar  him 
from  the  right,  unless  its  enforcement  would  be  prejudicial 
to  others  who  are  not  at  fault.® 

§  44.  The  Party  seeking  Subrogation  mixBt  not  be  in  Ma  own 
"Wrong.  —  Any  one  who  seeks  the  benefit  of  the  equitable  doc- 
trine of  subrogation  must  come  into  court  with  clean  hands.  ^ 
It  will  not  be  applied  to  relieve  a  vendee  from  the  conse- 
quences of  his  own  wrongful  act,  or  of  a  wrongful  act  in  which 
he  has  participated,^  or  of  the  wrongful  act  of  one  under 
whom  he  claims.^    Accordingly,  a  vendor  who  seeks  to  re- 

1  Bussey  v.  Page,  13  Maine,  459.  Mo,  13 ;  Farmers*  Loan  Co.  r.  Carroll, 

«  Moore   v.  Holcombe,    3   Leigh  5   Barb.   (N.  Y.)  613 ;   Johnson  v, 

(Va.),  597.    Antea,  §  40.  Moore,  33  Kans.  90. 

«  Willcox  V.  Foster,  1 32  Mass.  320 ;         »  Rowley  v.  Towsley,  53  Mich.  329 ; 

Wall  V.  Mason,  102  Mass.  313 ;  Dan-  Spratt «.  Pierson,  4  So.  Car.  301;  John- 

iel  V.  Baxter,  1  Lea  (Tenn.),  630.  son  ».  Moore,  33  Kans.  90 ;  Denne  v. 

*  Wilkinson  r.  Babbitt,  4  Dillon,  C.  Harkness,  117  Ills.  J45. 
C.  207 ;  Railroad  Co.  r.  Soutter,  13        •  Boyer  v.  Bolender,  129  Penn.  St 

Wallace,  517;  Griffith  v.  Townley,  69  324 ;  Wilson  v.  Murray,  90  Ind.  477- 
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Bcind  the  contract  of  sale  and  to  recover  the  property  by  rea- 
son of  the  fraud  of  the  vendee  will  not  be  obliged  to  reimburse 
the  fraudulent  vendee  for  his  expenditures  made  to  carry  out 
the  fraud,  although  upon  recovering  the  property  he  will  reap 
the  benefit  of  these  expenditures  by  the  discharge  of  a  lien 
upon  the  property  which  they  have  paid,*  though  it  has  been 
said  that  in  equity  where  the  party  seeking  to  avoid  a  sale 
has  been  benefited  by  the  fraudulent  purchaser's  having  paid 
ofF  incumbrances,  the  purchaser  should  be  reimbursed  for 
such  payments.  2  Where  the  second  mortgagees  of  a  railroad 
company  purchased  the  road  under  an  execution  against  the 
company,  formed  themselves  into  a  new  corporation,  and  as 
such  operated  the  road  for  their  own  benefit,  and  then  the 
new  corporation,  to  prevent  a  foreclosure,  paid  the  debt 
secured  by  the  first  mortgage,  after  which  their  own  purchase 
of  the  road,  at  the  suit  of  creditors  of  the  old  company,  was 
set  aside  as  fraudulent  and  void,  it  was  held  that  the  new 
corporation  could  neither  recover  back  the  amount  it  had 
paid  to  the  first  mortgagees,  nor  yet  be  subrogated  to  their 
rights  under  their  first  mortgage.®  If  a  creditor  who  might 
otherwise  claim  to  be  subrogated  to  the  lien  of  a  mortgage 
upon  his  debtor's  property,  which  he  has  paid  off,  has  taken 
for  his  security  another  mortgage  from  the  debtor  upon  the 
same  property,  which  is  found  to  be  fraudulent  and  void  as 
against  the  debtor's  other  creditors,  he  will  not  be  allowed 
such  subrogation  to  the  prejudice  of  parties  who  have  pur- 
chased the  property  at  an  execution-sale  against  the  debtor.* 
§  45.  When  One  entitled  to  be  subrogated  to  a  Iden  may  de- 
mand an  Assignment  thereof.  —  The  right  of  subrogation  to  the 
benefit  of  a  prior  incumbrance  is  sometimes  enforced  by 
compelling  an  assignment  of  the  prior  lien  to  the  party  en- 

^  Gackenlieimer  v.  Angeyine,  81        •  Railroad  Co.  v.  Soutter,  13  Wal- 
N.  Y.  394.  lace,  517. 

•  White  V.  Trotter,  14  Sm.  &  M.        *  Wiley  v,  Boyd,  38  Ala.  625. 
(Miss.)   30;    Everett  v.  Beebe,  37 
Iowa,  452. 


70  THE  LAW  OP  SUBROGATION. 

titled  to  be  subrogated  thereto.^  But  the  mere  right  of  re- 
demption and  of  subrogation  will  not  of  itself  entitle  a  party 
to  require  an  assignment,  although  this  has  been  maintained 
in  some  cases.  ^  The  right  to  demand  an  assignment  is  now 
generally  limited  to  cases  in  which  the  party  who  is  entitled 
to  redeem,  and  thereupon  to  be  subrogated  to  the  benefit 
of  the  lien  from  which  he  redeems,  is  also  in  effect  a  surety, 
or  is  in  equity  to  be  regarded  as  a  surety,  for  the  payment  of 
the  debt  secured  thereby.^  "Any  one  having  a  subsequent 
incumbrance  upon  the  mortgaged  estate  can  protect  his  in- 
terest by  paying  the  prior  mortgage  when  it  is  due ;  and  he 
thereupon  succeeds  by  subrogation,  upon  settled  principles  of 
equity,  to  the  rights  and  interest  of  such  prior  mortgagee  in 
the  lands,  as  security  for  the  amount  so  paid,  without  any 
assignment  or  transfer  by  the  prior  mortgagee.  He  is  not 
entitled  to  an  assignment. "  *  Where  one  is  entitled  to  an 
assignment  of  a  prior  mortgage,  he  must  actually  tender  the 
full  amount  of  principal,  interest,  and  any  accrued  costs  to 
the  jnortgagee ;  merely  saying  what  he  will  do  and  paying  the 
money  into  court  will  not  stop  the  running  of  interest  on  the 
mortgage-debt.^    And  the  right  of  any  parties  junior  in  in- 


1  Twombly  v,  Cassidy,  82  N.  Y 
155  ;  Clark  v.  Mackin,  95  N.  Y.  346 
Piatt  V.  Brick,  35  Hun  (N.  Y.),  121 
Knoblauch  t;.  Fogelsong,  37  Minn 
320;  Johnson  v.  Zink,  52  Barb 
(N.  Y.)  396 ;  8.  c.  on  appeal,  51  N.  Y 


557;  Nelsonr.Loder,  132N.Y.  288; 
Speiglemeyer  v.  Crawford,  6  Paige 
(N.  Y.),  254,  257 ;  Cherry  v,  Monro, 
2  Barb.  Ch.  (N.  Y.)  618 ;  Averill  r. 
Taylor,  8  N.  Y.  44;  Johnson  v.  Zink, 
52  Barb.  (N.  Y.)  396 ;  s.  c.  on  appeal. 


333 ;  Mount  v,  Suydam,  4  Sandford  51  N.  Y.  333 ;  Vandercook  v.  Cohoes 

Ch.  (N.  Y.)  399 ;  Lyons'  Appeal,  61  Savings  Institution,  6  Hun  (N.  Y.), 

Penn:   St.  15 ;    Raffety  v.  King,    1  641 ;  Ellsworth  v.  Lockwood,  42  N.  Y. 

Keene,  601.     And  see  Cilley  v.  Hare,  89 ;  Holland  v.  Citizens'  Savings  Bank, 

40  N.  H.  358.  16  R.  I.  734. 

^  Forest   Oil   Co.'s   Appeal,   118        *  Jones  on  Mortgages,  §  792,  citing 

Penn.  St.  138 ;  Sutherland,  /.,  in  Ells-  Ellsworth  v.  Lockwood,  42  N.  Y.  89, 

worth  r.  Lockwood,  42  N.  Y.  89,  97,  96 ;  Burnet  v.  Denniston,  5  Johns.  Ch. 

citing  and  criticising  Pardee  v.  Van  (N.Y.)  35  ;  Hubbard  v.  Ascutney  Mill 

Anken,  3  Barb.  (N.  Y.)  536,  537,  and  Dam  Co.,  20  Vt.  402. 
Jenkins  v.  Continental  Ins.  Co.,  12         •  Hornby  t7.  Cramer,  12  How.  Pr. 

How.  Pr.  (N.  Y.)  66.  (N.  Y.)  490. 

»  Bigelow  V.  Cassedy,  26  N.  J.  Eq. 
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terest  to  compel  the  assignment  to  them  of  a  prior  mortgage 
has  been  utterly  denied.  ^  "  The  mortgagee, "  says  Mr.  Jus- 
tice Colt,  **  is  not  required  to  observe  or  to  regard  the  equita- 
ble rights  to  contribution  which  may  exist  between  parties 
having  different  interests  in  the  equity,  or  to  protect  them 
by  transferring  his  title  to  any  one.^  When  such  rights 
exist,  they  are  protected  on  those  settled  principles  of  equity 
by  which  one  who  assumes  more  than  his  share  of  the  com- 
mon burden  is  subrogated  to  the  rights  of  the  mortgagee,  to 
hold,  without  any  assignment  or  act  of  transfer,  as  qiui9i 
assignee,  for  the  purpose  of  compelling  contribution.  He 
becomes  in  effect  the  assignee  of  the  mortgage,  for  the  pur- 
pose of  enabling  him  to  compel  a  contribution.  But  the 
right  of  subrogation  arises  by  operation  of  law  only  when 
there  has  been  a  payment  and  extinguishment  of  the  mort- 
gage by  one  entitled  to  redeem.^  An  assignment  implies 
the  continued  existence  of  the  debt,  and  the  equitable  right 
does  not  arise. "  * 

§  46.  The  Real  Debtor  cannot  be  subrogated.  —  The  debtor 
upon  whom  rests  the  ultimate  obligation  of  discharging  the 
debt  cannot  by  his  payment  acquire  any  right  of  subroga- 
tion; ^  and  if,  upon  making  his  payment,  he  takes  an  assign- 
ment of  the  security,  this  will  be  equivalent  to  a  discharge 
thereof.®  One  whose  duty  it  is  to  pay  the  taxes  upon  real 
estate  cannot  obtain  any  title  in  himself  by  neglecting  to 
pay  them,  and  either  buying  the  property  himself  at  the  tax 
sale  or  afterwards  purchasing  it  from  a  third  party  who  had 

1  Chedel  v,  MiUard,  13  R.  I.  461 ;  129  Mass.  401 ;  Walsb  v.  Wilson,  130 

Butler  ».  Taylor,  5  Gray  (Mass.),  455  ;  Mass.   124;    Acer   v.   Hotclikiss,  97 

Lamson  v.  Drake,  105   Mass.   564 ;  N.  Y.  395  ;  N.  Y.  Ins.  Co.  v.  Vander- 

Lamb  v.  Montague,  112  Mass.  352.  bilt,  12  Abbott  Pr.  (N.  Y.)  458 ;  Frye 

«  So  in  Chase  v.  Williams,  74  Mo.  v.  Bank  of  Illinois,  11  Ills.  367;  aV 

429;  Davis  0.  Flagg,  35  N.  J.  Eq.  491.  kins  v.  Emison,  10  Bush  (Ky.),  9; 

*  See  atUea,  §  6.  Hardin,  ex  parte,  34  So.  Car.  377 ; 
^  Lamb  v.  Montague,  112  Mass.  Hardin  v.  Clark,  32  So.  Car.  480; 

353.  Davis  o.  Townsend,  Id.  112 ;  People's 

*  Underwood  v.  Metropolitan  Bank,    Bank  v.  Ballowe,  34  La.  Ann.  565. 
144U.S.  669;  Thompson  v.Heywood,         *  Loverin  v,  Humboldt  Safe  De- 
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bought  at  such  sale.^  An  assignment  of  a  judgment  to  one 
primarily  bound  to  pay  it  will  not  keep  it  alive.*  One  who 
has  given  two  mortgages  upon  the  same  land  with  warranty 
cannot,  after  the  titles  under  the  two  mortgages  have  been 
united  in  one  person  and  the  second  mortgage  has  been  fore- 
closed, redeem  from  the  first  mortgage  and  claim  to  be  an 
equitable  assignee  thereof,  and  to  be  subrogated  to  the  rights 
of  the  first  mortgagee,  so  as  to  enable  him  to  open  the  fore- 
closure of  the  second  mortgage ;  ^  for  no  debtor  can  be  subro- 
gated against  his  own  warranty,^  nor  can  he  be  subrogated  to 
the  rights  of  the  second  against  the  first  mortgagee.^  A  pur- 
chaser cannot  be  subrogated  to  the  benefit  of  an  incumbrance 
which  he  has  agi*eed  to  pay.^  One  who  has  assumed  and 
agreed  to  pay  two  incumbrances  cannot  be  subrogated  to  the 
lien  of  the  second, ^  and  his  agent  who  made  the  bargain,  and 
so  knows  its  provisions,  is  under  the  same  disability.^  If  he 
himself  held  the  first  mortgage,  that  is  extinguished  by  his 
assumption  of  both  burdens.^    So,  if  the  purchaser  of  land 

posit  Co.,  113  Peim.  St.  6 ;  Keim  v.        •  Montgomery  v.  Vickery,  110  Ind. 

Robeson,  23  Penn.  St.  456;  Clay  ».  211. 

Banks,  71  Ga.  363 ;  Carlton  r.  Jack-         >  Butler    v.    Seward,     10    Allen 

son,  121  Mass.  592 ;  Hooper  v.  Henry,  (Mass.),  466. 

31  Minn.  264;   McCarty  v.  Christie,         *  Sparhawk    v.    Bagg,    16    Gray 

13  Calif.  79.  (Mass.),  583. 

1  Barnard  v.  Wilson,  74  Calif.  512 ;         *  Mclntier    v.     Shaw,    6    Allen 

Barrett  v.  Amerein,    36  Calif.  322;  (Mass.),  83. 

Busch  V.  Huston,  75  Ills.  343 ;  Cho-         •  Bolton   v.    Lambert,  72    Iowa, 

teau  V.  Jones,  11  Ills,  300 ;  Medley  v.  483 ;  Goodyear  ».  Groodyear,  Id.  329 ; 

Elliott,  62  Ills.  532 ;  Burchard  v.  Fra-  Probstfied  v.  Czizek,  37  Minn.  420; 

zer,  23  Mich.  224;  Cooley  r.  Water-  Martin  v.  Aultman,   80  Wise.  150; 

man,  16  Mich.  366 ;  Gaskins  v.  Blake,  Sharp  v.  Collins,  74  Mo.  266  ;  Con- 

27  Miss.  675 ;   Smith   v.  Lewis,   20  verse  v.  Cook,  8  Vt.  164 ;    Willson 

Wise.   350;    Bassett    v.  Welch,    22  v.   Burton,   52  Vt.  394;   Munroe  v. 

Wise.  175 ;  Fallas  v.  Pierce,  30  Wise.  Crouse,  59  Hun  (N.  Y.),  248 ;  Tomp- 

443;  Fair  v.  Brown,  40  Iowa,  209;  kins  v.  Halstead,  21  Wise.  118. 
Porter  v.  Lafferty,  33  Iowa,  254 ;  Al-        ^  Stiger  v.  Mahone,  24  N.  J.  Eq. 

lison  V.  Armstrong,  28   Minn.  276 ;  426  ;  Willson  v.  Burton,  52  Vt.  394. 
Williamson  v.  Russell,  18  W.  Va.  612 ;         *  Dargan  v,  McSween,  33  So.  Car. 

Pranks  v.   Morris,   9  W.  Va.  664;  324,325. 

Magner  v.  Hibemia  Ins.  Co.,  30  La.        *  Kneeland  v,  Moore,  138  Mass. 

Ann.,  part  U.,  1357.  198. 
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which  is  incumbered  first  by  a  mechanic's  lien  and  then  by 
a  mortgage  has  assumed  and  agreed  to  pay  the  mortgage- 
debt,  his  purchase  of  the  land  when  sold  under  a  judgment 
recovered  upon  the  mechanic's  lien  will  give  to  him  or  to  his 
grantee  no  title  that  can  be  set  up  against  the  mortgage.^ 
The  purchaser  of  an  equity  of  redemption  is  entitled  to  the 
benefit  of  a  payment  made  by  any  one  whose  duty,  as  to  him, 
it  is  to  pay  the  mortgage-debt.^  But  the  mere  fact  that  the 
money  paid  to  a  mortgagee  comes  from  the  debtor  will  not 
necessarily  operate  a  discharge  of  the  mortgage,  if  that  is,  as 
a  part  of  the  same  transaction,  assigned  to  a  third  party  for 
value.  ^  Upon  payment  of  a  mortgage  debt  from  the  funds 
of  the  debtor  and  also  from  those  of  a  third  party,  the  mort- 
gage can  be  kept  alive  only  to  the  extent  of  the  latter  funds.  ^ 

§  47.  AsBignment  to  One  who  is  bound  to  pay  the  Debt 
tantamount  to  a  Disoharge.  —  Just  as  an  assignment  is  not 
necessary  where  the  right  of  subrogation  exists,*  so  where 
one  who  has  the  right  to  redeem  property  from  a  mortgage  or 
other  charge  pays  the  amount  due  and  takes  an  assignment 
of  the  security,  this  will  be  treated  as  thereby  discharged  or 
as  still  subsisting,  as  the  justice  of  the  case  may  require.^ 
The  party  who  is  ultimately  liable  for  a  debt  cannot,  upon 
taking  an  assignment  thereof,  enforce  payment  from  one 
under  a  merely  secondary  liability.  ^  Thus,  an  assignment 
of  a  mortgage  to  a  former  owner  of  the  equity  of  redemption, 
who  has  conveyed  the  mortgaged  premises  with  warranty, 
extinguishes  the  mortgage;  the  assignee  takes  it  for  the 


^  Helm  V.  Vogel,  69  Mo.  629. 

'  Williams  v,  Thurlow,  81  Maine, 
392 ;  Noyes  v.  Ray,  64-Ga.  283. 

•  Shcddy  v.  Geran,  118  Mass.  378 ; 
Howe  V.  Woodruff,  12  Ind.  214 ;  Hall 
V.  Sottthwick,  27  Minn.  234;  Goulding 
V.  Banster,  9  Wise.  513;  Faulks  v, 
Dimock,  27  N.  J.  Eq.  65. 

^  Hammond  V.  Barker,  61  N.H.  63. 

«  JMtea,  §  45. 


•  Grave  v.  Bunch,  83  Ind.  4 ;  Day- 
ton V.  Bice,  47  Iowa,  429;  Bailey 
V.  Willard,  8  N.  H.  429 ;  McGiven  v. 
Wheelock,  7  Barb.  (N.  Y.)  22 ;  Leppo 
V.  Gilbert,  26  Kans.  138 ;  Christy  v. 
Fisher,  58  Calif.  256;  Walker  v.  Stone, 
20  Md.  195. 

*  Byles  V,  Kellogg,  67  Mich.  318 ; 
Morse  v.  Brockett,  67  Barb.  (N.  Y.) 
234 
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benefit  of  his  grantee  with  warranty,  and  the  assignment  is 
tantamount  to  a  discharge.^  So,  if  a  purchaser  of  mortgaged 
premises  who  has  by  his  deed  assumed  payment  of  the  mort- 
gage-debt, or  the  grantee  of  such  a  purchaser,^  takes  an  as- 
signment of  the  mortgage,  this  operates  a  discharge,  and  the 
lien  of  the  mortgage  is  gone ; '  and  the  same  principle  will 
be  applied  to  a  tax-title.^  If  the  purchaser  of  mortgaged 
property,  who  has  agreed  with  his  grantor  to  assume  and  pay 
the  mortgage  as  a  part  of  his  purchase-money,  causes  the 
conveyance  of  the  property  to  be  made  to  a  third  party  in- 
stead of  taking  it  to  himself,  and  then  obtains  an  assignment 
of  the  mortgage  to  himself  instead  of  having  it  discharged, 
this  will  as  to  the  vendor  operate  an  extinguishment  of  the 
mortgage ;  ^  the  rights  of  such  third  party  are  no  greater  than 
those  of  the  original  purchaser.^  So  also  one  for  whom  prop- 
erty is  held  in  trust,  and  whose  equitable  duty  it  is  to  pay  a 
mortgage  upon  the  property,  though  he  may  not  be  legally 
bound  therefor,  cannot,  after  paying  the  mortgage-debt, 
keep  the  mortgage  alive  by  procuring  it  to  be  assigned  to 
himself,  or  to  a  third  person  for  his  benefit;  his  payment 
discharges  the  mortgage.^  By  an  arrangement  between  two 
mortgagors,  one  of  them  assumed  the  payment  of  the  whole 
debt,  and  gave  to  the  mortgagee  a  new  mortgage  upon  the 
same  and  other  property,  to  secure  both  the  old  debt  and  a 

new  indebtedness  of  his  own,  the  former  joint  mortgage  be- 

»  Mickles  v.  Townsend,  18  N.  Y.  Fountain,    61   Iowa,    612 ;    Winans 

575 ;    Mickles   v.   Dillaye,   15    Hun  v.  Wilkie,   41  Micb.    264 ;  Parry  v. 

(N.Y.),296;Wadswortht7.  Williams,  Wright,   5   Russ.  142. 
100  Mass.  126.  *  Bertram  v.  Ckwk,  32  Mich.  518; 

'  Crowley  v.  Harader,  69  Iowa,  83.  Stinson  v.  Richardson,  48  Iowa,  541. 

•  Russell  V.  Pistor,  7  N.  Y.  171 ;         »  Frey  v.  Vanderboof,    15  Wise. 

Ely  V.  McNight,  30  How.  Pr.  (N.  Y.)  397. 

97;    Kilbom    v.    Robbins,    8  Allen         •  Wright  v.  Patterson,  45  Micb. 

(Mass.),  466  ;  Hoysradt  v.  Holland,  261  ;  Reid  v.  Sycks,  27  Ohio  St  285. 
50  N.  H.  433 ;  Jerome  v,  Seymour,         ^  Putnam  v.  CoUamore,  120  Mass. 

Harringt.  (Mich.)  357;   Fretland  v.  454. 
Mack,  76  Iowa,  434;    Byington.  v. 
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ing  also  retained  by  the  creditor  as  collateral  security.  A 
purchaser  of  the  property  covered  by  the  new  mortgage  then 
paid  off  the  latter  security,  and  took  an  assignment  of  the 
old  joint  mortgage ;  and  this  transaction  was  held  to  operate 
a  discharge  of  the  old  mortgage.^ 

§  48.  Subrogation  of  a  Dowreaa  who  has  paid  a  Paramonnt 
Iden  on  the  Property. — A  widow  who  was  entitled  to  dower, 
but  had  not  yet  had  it  assigned  to  her,  remained  in  the  man- 
sion-house of  her  deceased  husband  with  her  infant  children, 
whom  she  supported.  She  then  paid  a  balance  of  the  pur- 
chase-money which  remained  due  upon  the  property,  and 
which  was  secured  by  a  vendor's  lien  thereon ;  and  she  also 
paid  out  money  for  the  taxes  upon  the  property  and  for  im- 
provements :  and  it  was  held  that  she  should  be  subrogated 
to  the  liens  upon  the  property  which  existed  respectively  for 
the  purchase-money  and  for  the  taxes  which  she  had  paid, 
except  so  far  as  it  was  her  duty  as  dowress  to  pay  the  same, 
though  she  had  no  lien  for  what  she  had  spent  in  making 
improvements.^  She  is  entitled  to  be  subrogated  to  a  lien 
which  she  has  paid  off,  in  order  to  preserve  the  property  in 
which  she  thus  has  an  interest.^ 

§  49.    "Widow's  Right  of  Dower  against  a  Purchaser  i^ho  has 
paid   an  Incumbrance  to  i^hich   her  Dower  was   subject  —  As 

the  purchaser  of  an  equity  of  redemption  may  be  subrogated 
to  the  lien  of  prior  incumbrances  which  he  has  paid  in  order 
to  preserve  his  property,  without  having  been  under  any  per- 
sonal obligation  for  their  payment,*  so,  a  fortiori^  if  such  a 
purchaser  takes  an  assignment  of  a  previous  mortgage,  this 
will  not  operate  an  extinguishment  of  the  lien  of  the  mort- 
gage.^ And  if  the  mortgagor's  widow  was  entitled  to  dower 
or  homestead  as  against  such  purchaser,  but  not  as  against 

^  McGiven  v.  Wheelock,  7  Barb.  633;    Stinson  v,  Anderson,  96  Ills. 

(N.  Y.)  22  373. 

«  Simmons  r.LjIe,  32  Gratt.  (Va.)         *  Anfea,  §§  13,  28. 
752.  *  Selb  v.  Montague,  102  Ills.  446 ; 

•  Gatewood  v,  Gatewood,  75  Va.  De  Lisle  v.  Herbs,  25  Hun  (N.  Y.), 

407 ;  Eoach  v.  Hacker,  2  Lea  (Tenn.),  485 ;  Simonton  v.  Gray,  34  Maine,  50. 
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the  mortgagee,  then,  after  such  an  assignment  from  the  lat-> 
ter  to  the  former,  she  cannot  have  her  dower  or  her  home- 
stead without  redeeming  from  the  mortgage,  which,  however, 
she  will  have  the  right  to  do.^  A  quitclaim  deed  of  the 
mortgaged  premises  from  the  mortgagee  to  such  a  purchaser, 
after  a  breach  of  the  condition  of  the  mortgage,  is  a  sufficient 
assignment  of  the  mortgage.^  The  mortgage  will  be  kept 
alive  where  this  is  manifestly  for  the  interest  of  the  party 
who  has  paid  it,  and  is  consistent  with  the  justice  of  the 
case,  if  no  contrary  intent  is  expressed  or  manifestly  im- 
plied ;  ®  in  other  words,  the  mortgage  will  be  kept  alive  for 
the  benefit  of  one  who  has  paid  it,*  where  he  is  evidently  en- 
titled in  equity  to  be  subrogated  to  it,  and  does  not  appear 
to  have  done  anything  to  waive  the  right,*  though  it  is 
sometimes  said  that  if  the  purchaser  has  simply  paid  off 
the  mortgage  and  had  it  discharged,  not  having  taken 
an  assignment  of  it,  or  in  any  way  indicated  an  intention 
to  avail  himself  of  its  lien,  he  cannot  set  it  up  against 
the  claim  of  the  mortgagor's  widow  for  dower.®  The 
release  of  dower  in  a  mortgage-deed  works  an  estoppel, 
not  only  in  favor  of  the  mortgagee  and  the  direct  assignees 
of  the  mortgage,  but  also  of  those  who  by  subrogation  be- 
come entitled  to  its  benefits,^  The  dower  rights  of  the 
mortgagor's  widow,  having  been  released  in  the  mortgage, 
though  valid  against  the  purchaser  of  the  equity,  must  re- 
main subject  to  the  mortgage  after  this  has  been  assigned 

^  Lamb  v.  Montague,  112  Mass.  Price  v.  Hobbs,  47  Md.  359 ;  Brjar's 

352;    Gibson    v.  Grehore,     3  Pick.  Appeal,  111  Penn.  St  81. 
(Mass.)  475 ;  s.  c.  5  Pick.  (Mass.)         ^  As  in  Popkin  v,  Bumstead,  8 

146 ;  Garll  t7.  Butman,  7  Greenl.  (Me.)  Mass.  491. 
102 ;  Simonton  v.  Gray,  34  Maine,  60 ;         *  Antea,  §  12. 
Kenyon  v.  Segar,  14  R.  1.  490 ;  Hinds        •  Cox  v.  Garat,  105  His.  842 ;  At- 

V.  Ballon,  44  N.  H.  619 ;  Woodhull  v  kinson  v.  Angert,  46  Mo.  615,  518. 
Reid,  1  Harrison  (16  N.  J.  L),  128.  »  Dearborn  v.  Taylor,  18  N.  H. 

«  Savage  v.  Hall,  12  Gray  (Mass.),  153 ;   McMabon  v,  Russell,  17  Fla. 

363 ;  Hinds  v.  Ballon,  44  N.  H.  619 ;  698 ;  Walker  v.  Walker,  6  His.  App. 

Garll  V.  Butman,  7  Greenl.  (Me.)  102.  289. 

•  Hinds  V.  Ballon,  44  N.  H.  619; 
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or  quitclaimed  to  the  purchaser.^  And  a  redemption  from 
the  mortgage  through  process  of  law  by  such  a  purchaser  will 
give  him  the  same  right,  ^  to  the  extent  of  the  actual  cost  of 
the  redemption.'  If  a  new  mortgage  has  been  given  by  such 
a  purchaser  expressly  as  a  substitute  for  the  old  mortgage, 
the  widow's  rights  will  be  no  greater  against  the  holder  of 
the  new  mortgage,  or  against  one  who  has  redeemed  from  it, 
than  they  were  against  those  claiming  under  the  old  mort- 
gage.^ But  where  a  husband,  by  falsely  representing  that  he 
was  unmarried,  obtained  a  loan  on  a  mortgage  in  which  his 
wife  did  not  join,  and  therewith  paid  off  prior  liens  upon  the 
premises,  the  mortgagee's  estate  was  not  allowed  to  override 
her  inchoate  rights  of  dower  ;^  for  the  wife  is  not  in  privity 
with  her  husband  in  regard  to  transactions  to  which  she  is 
not  a  party  ;^  and  his  frauds  cannot  be  imputed  to  her.^  The 
mortgagor's  assignee  in  insolvency  is  to  be  regarded  as  a 
purchaser  who  is  not  bound  to  pay  the  mortgage-debt ;  ®  and 
an  assignment  of  the  mortgage  to  him  will  not  extinguish  it 
for  the  benefit  of  the  mortgagor's  widow.  ^  The  same  rules 
apply  to  a  purchase  of  the  equity  of  redemption  by  the  mort- 
gagee as  to  an  assignment  or  quitclaim  of  the  mortgage  to  a 
purchaser  of  the  equity,  as  to  its  effect  upon  the  rights  of  the 
mortgagor's  widow.  ^®    The  mortgage  will  not  be  regarded  as 


*  Harrow  v.  Johnson,  3  Met.  (Ky.) 
578 ;  Woods  V.  Wallace,  30  N.  H. 
384. 

«  Eyerson  v,  McMuUen,  113  N.  Y. 
S93,  reversing  s.  c.  45  Hun,  578 ; 
Sheldon  v.  Hoffnagle,  51  Hun  (N.  Y.), 
478 ;  Niles  o.  Nye,  13  Met.  (Mass.) 
135. 

»  Walker  v.  Doane,  131  Lis.  27. 

*  Newton  v.  Cook,  4  Gray  (Mass.), 
46 ;  King  v.  Stetson,  11  Allen  (Mass.)i 
407. 

»  Westfall  V.  Hintze,  7  Abbott 
New  Cas.  (N.  Y.)  236. 

*  Tibbetts  o.  Langley  Mannfg. 
Ck>.,  12  So.  Car.  465. 


^  Moore  v.  loote,  34  Mich.  443. 

'  Bell  9,  Sunderland  Building 
Society,  24  Ch.  D.  618. 

*  Sargeant  v.  Fuller,  105  Mass. 
119;  Brown  v.  Lapham,  3  Cush. 
(Mass.)  551. 

*<*  Campbell  v.  Knights,  24  Maine, 
332;  Newton  ».  Sly,  15  Mich.  391; 
Decker  v.  Hall,  1  Edm.  Select  Cas. 
(N.  Y.)  279 ;  Hugunin  v.  Cochrane, 
51  Ills.  302;  Durval  v.  Febiger,  1 
Cincin.  (Ohio)  268 ;  Snyder  ».  Snyder, 
6  Mich.  470 ;  Thompson  v.  Boyd,  1 
Zab.  (21  N.  J.  L.)  58. 
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extinguished,  so  as  to  let  in  the  widow's  claim  of  dower, 
which  was  released  in  the  mortgage,  unless  the  debt  has  been 
paid  by  her  husband,  the  mortgagor,  or  from  his  means,  or 
by  some  one  who  stands  in  such  relation  to  him  as  to  be  in 
legal  effect  the  debtor,  whose  duty  it  is  to  pay  and  discharge 
the  mortgage-debt^ 

§  50.  Dower  let  In  if  Debt  paid  by  one  bound  to  pay  it.  — 
If,  however,  the  mortgage-debt  has  been  paid  by  one  bound  to 
pay  it,  then  the  mortgage  will  be  regarded  as  extinguished, 
whether  or  not  it  has  been  assigned  to  the  party  making  the 
payment.^  Whether  any  particular  transaction  shall  be  held 
to  operate  as  a  payment  which  extinguishes  the  lien,  or  as  an 
assignment,  which  preserves  and  keeps  it  on  foot,  does  not 
depend  so  much  upon  the  form  of  words  used  as  upon  the 
relations  subsisting  between  the  parties  advancing  the  money 
and  the  party  executing  the  transfer  or  release,  and  their 
relative  duties.  If  the  money  is  advanced  by  one  whose  duty 
it  is,  by  contract  or  otherwise,  to  pay  and  cancel  the  mort- 
gage, and  relieve  the  mortgaged  premises  from  the  lien  of 
the  mortgage,  a  duty  in  the  proper  performance  of  which 
others  liave  an  interest,  it  will  be  held  to  be  a  release  and  not 
an  assignment,  although  in  form  it  purports  to  be  an  assign- 
ment.^ If  the  payment  is  made  by  an  heir-at-law  of  the 
mortgagor,  pursuant  to  the  terms  of  a  bond  given  by  him  to 
the  administrator  to  pay  the  debts  of  the  deceased,  in  order 
to  prevent  his  real  estate  from  being  sold  therefor,  this  pay- 
ment will  extinguish  the  mortgage  in  favor  of  the  widow's 
claim  to  dower.*  If  the  mortgage-debt  has  in  substance  been 
paid  from  the  means  or  estate  of  the  principal  debtor,  this 

1  Shatc,  C.  J.J  m  Brown  v.  Lap-  7  Johns.  (N.  Y.)  278 ;  Atkinson  v. 
ham,  3  Cusb.  (Massachusetts)  651;    Stewart,  46  Mo.  510. 

CockrUl  V.  Armstrong,  31  Arkansas,  •  Shatc,  C.  /.,  in  Brown  r.  Lapham, 
580.  3    Gush.    (Mass.)   551;    Hatch   v. 

2  Jfitea,  §  74;  McCabe  r.  Swap,    Palmer,  58  Maine,  271. 

14  Allen  (Mass.),  188 ;  Norris  v.  Mor-        *  King  v.  King,  100  Mass.  224. 
rison,  45  N.  H.  490;  Ck)llins  v.  Torry, 
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will  let  in  the  widow's  claim  to  dower,  which  was  barred  by 
the  mortgage.^ 

§  51.  The  widow  may  redeem.  Her  Rights  thereupon.  —  A 
widow  who  is  entitled  to  dower  in  an  equity  of  redemption  may 
redeem  the  estate  by  paying  off  the  whole  of  the  mortgage- 
debt  ; '  and  upon  so  doing  she  will,  without  specific  proof  of 
her  intent  at  the  time  of  payment  to  keep  the  mortgage 
alive,^  be  subrogated  to  the  place  of  the  mortgagee  for  her 
protection  and  indemnity,  until  the  heirs  shall  reimburse  her 
their  equitable  proportion,  and  thus  redeem  from  her  all 
that  is  not  comprehended  in  her  claim  of  dower.*  When 
another  claiming,  like  herself,  under  the  mortgagor,  redeems 
the  mortgaged  estate,  she  may  share  in  the  benefit  of  the 
redemption,  upon  paying  her  equitable  proportion  of  the 
mortgage-debt,  according  to  the  value  of  her  dower  interest ;  * 
or  she  may  be  assigned  her  dower  in  the  excess  of  the  value 
of  the  estate  over  the  amount  of  the  mortgage-debt.^  An 
assignment  of  the  mortgage  to  her  will  not  merge  her  dower 
interest.*^  And  a  wife  who  has  joined  with  her  husband  in  a 
mortgage  of  both  his  land  and  his  personal  property,  has, 
after  the  death  of  her  husband,  an  equitable  right  to  have  the 
mortgaged  personalty  first  applied  to  the  payment  of  the 
mortgage-debt,  both  against  the  mortgagee  and  also  against 

^  Peckham  v.  Had  wen,  8  R.  I.  202 ;   Atkinson  v.  Stewart,  46  Mo. 

160;  Ketchumv.  Shaw,  28  Ohio  St.  510. 

503 ;   Sweaney  v    Malony,  62  Mo.        *  Jones  v.  Gilbert,  135  Ills.  27 ; 

485;  Atkinson  v.  Stewart,  46  Mo.  Cox  9.  Garat,  105  Ills.  342;  Gibson 

510.  V,    Crehore,    5    Pick.  (Mass.)   146; 

«  Davis  V.   Wetherell,    13    Allen  Norris  v.  Morrison,  45  N.  H.  490 ; 

(Mass.),  60 ;  McCabe  v.  Bellows,  7  Evertsen  v.  Tappen,  5  Johns.  Gh.  (N. 

Gray  (Mass.),  148,  overruling  in  part  Y.)  497* 

Yan  Yronker  v.  Eastnian,    7    Met.        ^  Snyder  v.  Snyder,  6  Mich.  470 ; 

(Mass.)  157.  Norris  v.  Morrison,  45  N.  H.  490 ; 

*  Jefferson  v.  Edrington,  53  Ark.  Richardson  v.  Skolfield,  &  Pratt  v, 
545.  Skolfield,  45  Maine,  386 ;  Greorge  v. 

*  Rossiter  ».  Cossit,  15  N.  H.  38 ;  Cooper,  15  W.  Va.  666 ;   Stoppelbeir 
Woods  V,  Wallace,  30  N.  H:  384 ;  v.  Shultc,  1  Hill  (So.  Car.)  200. 
Norris  v.  Morrison,  45  N.  H.  490 ;        ^  Hunter  v.  Dennis,  112  His.  568. 
Hants  V.  Bachanan,  1  Md.  Ch.  Dec. 


80 


THE  LAW  OF  SUBBOGATION. 


the  general  creditors  of  her  husband's  estate;^  if  she  has 
given  a  mortgage  of  her  own  real  estate,  merely  to  secure  a 
debt  of  her  husband's,  she  is  entitled  to  have  his  interest  in 
the  estate  as  tenant  by  the  curtesy  first  sold  and  applied  to  pay 
the  debt,  in  exoneration  of  her  own  interest  in  the  mortgaged 
premises,  even  against  another  creditor  of  her  husband,  who 
holds  a  general  lien  upon  his  interest  in  the  premises,  created 
subsequently  to  the  execution  of  the  mortgage.^  But  if  she 
has  joined  with  her  husband  in  a  mortgage  of  his  real  estate, 
she  is  not  entitled  to  have  the  debt  satisfied  exclusively  out 
of  her  husband's  interest  in  such  real  estate,  so  as  to  give 
her  dower  out  of  the  whole  estate,  notwithstanding  the  mort- 
gage ;  she  can  be  endowed  only  in  the  equity  of  redemption,' 
except  as  against  those  entitled  to  her  husband's  estate,  in 
the  case  of  the  mortgage-debt  being  his  personal  debt,  which 
she  may  require  his  representatives  to  pay  out  of  his  personal 
estate.* 

§  52.  The  Rule  in  Massaobusetta.  —  The  rules  adopted  in 
Massachusetts  applicable  to  all  these  cases  have  been  suc- 
cinctly but  fully  stated  by  an  eminent  judge,^  as  follows :  — 

"  Fir»t,  When  a  purchaser  pays  off  a  mortgage  to  which 
the  right  of  dower  would  be  subject,  merely  to  clear  the 
estate  of  the  incumbrance,  and  not  by  virtue  of  any  obligation 
to  pay  the  mortgage-debt,  and  takes  an  assignment  or  a 
conveyance  of  his  interests  from  the  mortgagee,  he  may  stand 
on  the  mortgage  title  if  he  please,  and  then  no  dower  can  be 
assigned  without  payment  of  the  whole  mortgage-debt  by  the 
demandant.^ 


^  Harrow  v.  Johnson,  3  Met.  (Ky.) 

578. 

*  Neimcewicz  v.  Gahn,    3    Paige 

(N.  Y.),  614. 

*  Hawley  p.  Bradford,  9  Paige  (N. 
Y.)  200 ;  Leavenworth  v.  Cooney,  48 
Barb.  (N.  Y.)  570;  Denton  v.  Nanny, 
8  Barb.  (N.  Y.)  618,  619. 

*  Campbell  v.  Campbell,  30  N.  J. 


Eq.  415;  Mantz  v.  Buchanan,  1  Md. 
Ch.  Dec.  202;  Creecy  v.  Pearce,  69 
Nor.  Car.  67  ;  Henagan  v,  Harllee,  10 
Bich.  Eq.  (So.  Car.)  285 ;  Hunsucker 
V.  Smith,  49  Ind.  114;  Greenbaum  v. 
Austrian,  70  Ills.  591. 

»  WelU,  /.,  in  McCabe  v.  Swap, 
14  Allen  (Mass.),  188,  190. 

*  Strong    V,    Converse,    8    Allen 


SUCGESSIYE  CLAIMS.  81 

"  Second.  If  in  such  ease  the  mortgage  be  discharged,  then 
he  will  be  held  to  have  redeemed,  and  the  widow  will  take  her 
dower  in  the  equity,  or  by  contribution,  as  she  may  elect.^ 

"  Third.  But  if  the  mortgage-debt  be  paid  by  the  debtor,  or 
from  his  property  or  in  his  behalf,  then  the  payment  will  be 
treated  as  a  satisfaction  and  discharge  of  the  mortgage,  and 
the  widow  will  be  remitted  to  her  full  right  of  dower.  ^ 

*'  Fourth.  The  payment  will  be  held  to  be  made  in  behalf  of 
the  debtor,  when  there  is  an  obligation  imposed  by  the  grantor 
upon  the  purchaser  to  assume  and  pay  the  debt  as  his  own  ; 
or  when  the  grantor  furnishes  the  means  for  the  payment,  as 
where,  by  the  terms  of  the  conveyance,  the  entire  estate  is 
sold,  and  the  seller  leaves  a  sufficient  part  of  the  purchase- 
money  in  the  hands  of  the  grantee  for  the  purpose.^  In  such 
cases,  if  the  purchaser  take  an  assignment  of  the  mortgage 
to  himself,  he  will  not  be  allowed  to  set  it  up,  but  the  legal, 
title  thus  acquired  will  be  held  to  merge  in  the  equity."  * 

§  53.  Assignment  of  a  Mortgage  to  the  Owner  of  the  Equity 
of  Redemption  will  not  necessarily  Bztingnish  its  Lien.  —  The 
payment  of  the  money  due  upon  a  mortgage-debt  by  the  owner 
of  the  equity  of  redemption,  who  is  not  the  debtor,  and  his 
taking  an  assignment  of  the  mortgage,  will  operate  as  a  pay- 
ment or  as  a  purchase  of  the  mortgage,  as  will  best  serve  the 
ends  of  justice  and  the  proper  intent  of  the  parties.^  Where 
the  purchaser  of  an  equity  of  redemption  made  a  second  mort- 
gage thereof,  and,  while  this  was  outstanding,  took  an  assign- 
ment of  the  first  mortgage,  which  he  soon  after  assigned  to 
a  third  person,  it  was  held  that  the  existence  of  the  second 
mortgage  at  the  time  of  these  assignments  prevented  the 

(Mass.),  557;  McCabe ».  Bellows,  7        ■  Brown    v.    Lapham,    3    CusL 

Gray  (Mass.)  148.  (Mass.)  551. 

*  Newton  v.  Cook,  4  Gray  (Mass.),        *  Bolton  v.  Ballard,  13  Mass.  227 » 
46.     And  see  Pynchon  v.  Lester,  6  Snow  v.  Stevens,  15  Mass.  278.    And 
Gray  (Mass.),  314 ;  Eaton  v.  Simonds,  see  Hall «.  Sonthwick,  27  Minn.  234. 
14  Pick.  (Mass.)  98.  »  Bullard  v.  Leach,  27  Vt.  491 ; 

*  Wedge  V.  Moore,  6  Cnsh.  Load  v.  Lane,  8  Met.  (Mass.)  517 ; 
(Mass.)  8.  Donoan  v.  Smith,  31  N.  J.  Law,  325. 
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merger  of  the  first  mortgage.^  The  assignment  of  a  mortgage 
to  one  who  has  purchased  the  equity  of  redemption  will  or 
will  not  operate  an  extinguishment  of  the  mortgage,  accord- 
ing to  the  interest  of  the  party  taking  the  assignment  and 
the  just  intent  of  the  parties.*  If  the  owner  of  mortgs^d 
premises  conveys  different  parts  of  them  to  separate  grantees, 
and  one  of  these  pays  and  takes  an  assignment  of  the  mort- 
gage, he  can,  in  the  absence  of  circumstances  which  would 
make  this  inequitable,^  hold  it  against  all  the  mortgaged 
premises.^  And  if  the  purchaser  of  a  bare  equity  of  redemp- 
tion which  is  subject  to  two  mortgages  takes  an  assignment 
of  the  first  mortgage  for  the  protection  of  his  title,  this  mort- 
gage will  not  be  thereby  merged  in  the  equity,  so  as  to  give 
to  the  holder  of  the  junior  mortgage  a  preference  in  payment 
out  of  the  proceeds  of  the  mortgaged  property.*  And  gener- 
ally a  mortgage  which  is  assigned  to  one,  not  being  the 
debtor,  but  having  an  interest  in  the  mortgaged  premises,  is 
not  thereby  extinguished  if  it  is  for  the  interest  of  the 
assignee  to  uphold  it ;  ®  this  equitable  doctrine  of  subrogation 
has  so  far  been  adopted  at  common  law  as  to  prevent  a 
merger.7  If  the  equity  of  redemption  was  subject  when  pur- 
chased to  an  attachment  against  the  mortgagor  which  was 
junior  to  the  mortgage,  this  will  prevent  a  merger  of  the 
mortgage  upon  an  assignment  of  the  latter  to  the  purchaser 
of  the  equity.® 

»  Evans     v.     Kimball,    1    Allen  (N.  Y.)  509 ;  Green  v.  Currier,  63  N. 

(Mass.),  240 ;  Spargin  v,  Adamson,  H.  563.     And  see  McKinstry  o.  Mer- 

63  Iowa»  661.  vin,  3  Johns.  Ch.  (N.  Y.)  466. 

«  Hunt©.  Hunt,  14  Pick.  (Mass.)        «  Fellows  ».  Dow,  58  N.  H.  21; 

374;    Crosby   v.   Taylor,    15    Gray  Carpenter  v.  Gleason,  58  Yt   244; 

(Mass.),    64;    Binsse    v.    Paige,     1  Van  Wagenen  v.  Brown,  26  N.  J. 

Abbott    (N.    Y.    App.   Dec),  138;  Law,  196;  Rawiszer  v.  Hamilton^  51 

Franklyn  v.  Hayward,  61  How.  Pr.  How.  Pr.  (N.  Y.)  297. 
(N.  Y.)  43.  T  Hatch  v.   KimbaU,   16    Maine, 

*  Foiiea,  §§  75  et  9eq.  146;   Goodwin  v.  Eeney,  47  Conn. 

*  Casey  v.  Buttolph,  12  Barb.  (N.  486 ;  Dufiy  r.  McGuinness,  13  R  L 
Y.)  637 ;  Scott  v,  Webster,  44  Wise  595 ;  Knowles  v.  Lawton,  18  Ga.  476. 
185.  •  Grover   v.    Thatcher,    4    Gray 

*  Millspaugh  v.  McBride,  7  Paige  (Mass.),  526. 
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§  54.  Teats  by  whioh  Merger  is  determined.  —  Nor  is  it 
necessary  that  the  intent  to  keep  the  mortgage  alive  shoald 
have  been  manifested  at  the  time  of  the  payment  otherwise 
than  by  taking  an  assignment  of  the  security ;  unless  there 
appears  to  have  been  an  intention  to  extinguish  it,  it  will  be 
taken  to  be  subsisting  or  extinguished,  as  the  interest  of  the 
party  may  require.^  The  merger  of  a  charge,  in  the  inheri- 
tance will  not  be  presumed,  if  this  would  be  contrary  to  the 
interest  of  the  owner  of  both  the  charge  and  the  inheritance.^ 
The  merger  is  prevented,  and  the  charge  or  mortgage  upheld, 
whenever  there  is  a  strong  equity  in  favor  of  it,  but  never 
where  it  is  not  for  an  innocent  purpose.®  If  they  are  held  in 
different  rights,  there  will  be  no  merger.*  When  a  charge  on 
an  estate  becomes  absolutely  vested  in  the  owner  of  the 
inheritance,  the  tests  usually  applied  for  ascertaining  whether 
the  charge  has  merged,  are,  — fir%tj  whether  there  has  been 
an  actual  expression  of  intention  to  that  effect;^  secondly^ 
whether  the  acts  done  by  the  owner  of  the  estate  are  only 
consistent  with  the  maintaining  of  the  charge,®  and,  thirdly ^ 
whether  it  is  for  the  interest  of  the  owner  that  the  charge 
should  not  be  merged  in  the  inheritance.^ 

§  55.  Inoumbranoe  so  assigned,  kept  alive  only  for  a  Good 
Purpose  and  to  protect  a  Beneficial  Interest — The  owner  of 
an  equity  of  redemption  who  has  taken  an  assignment  of  the 

*  Evans  v.  Bums,  67  Iowa,  179 ;  *  Raddiffe,  in  re,  1  Ch.  D.  (1892) 
Strever  v.  Earl,  60  Hun  (N.  Y.),  528 ;    227. 

Buzzell  t7.  Still,  63  Vt  490 ;  Pool  ».        •  Lewis  v,  Hinman,  56  Conn.  55. 
Hathaway,  22  Maine,  85 ;   Hatcb  v.        *  See  Ganter  v.  Gunter,  23  Beav. 

Kimball,  16  Maine,  146.  571 ;    Hatch   v.    Skelton,   20  Beav. 

*  Pride,  in  re,  Shackell  v,  Colnett,  453  ;  Hood  v.  Phillips,  3  Beav. 
2  Ch.  D.  (1891)  135  ;  Forbes  v.  Mof-  613. 

fatt,  18  Ves.  384 ;  Davis  r.  Barrett,        ^  Tyrwhitt  v.  Tyrwhitt,  32  Beav. 

14  Beav.  542 ;  Smith  v.  Roberts,  91  244 ;  Lynch  ».  Pfeiffer,  110  N.  Y.  33 ; 

N.  Y.  470 ;  Shimer  v,  Hammond,  51  Ann  Arbor  Bank  v.  Webb,  56  Mich. 

Iowa,  401.  377 ;  Watson  v,  Dundee  Mortgage 

*  McCIain   r.    Sallivan,    85  Ind.  Co.,  12  Oieg.  474. 
174;  Hatch  v.  Kimball,  16  Maine, 

146. 
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mortgage  cannot  keep  it  on  foot  to  the  prejudice  of  a  bona  fide 
purchaser  under  himself,^  nor  unless  some  beneficial  interest 
is  shown  to  require  it.'  And  if  the  payment  appears  to  have 
been  intended  at  the  time  to  extinguish  the  charge,  it  will 
have  that  effect.'  When  the  owner  of  the  equity  paid  the 
amount  which  was  due  upon  the  mortgage,  without  then 
manifesting  any  intention  of  keeping  the  mortgage  in  force, 
and  without  any  agreement  for  an  assignment  of  the  mortgage, 
but  many  years  afterwards  took  an  assignment  of  the  mort- 
gage and  the  notes  secured  by  it,  this  transaction  was  held  to 
operate  a  discharge  of  the  mortgage.^  But  it  is  a  general 
rule  that  where  a  discharge  of  a  mortgage  has  been  taken 
inadvertently  and  under  a  mistake  of  fact,  equity  will  keep 
the  mortgage  alive  and  treat  the  transaction  as  an  assign- 
ment, when  necessary  to  protect  the  rights  of  the  parties.^ 

§  56.  Mortgage  aBsigned  to  the  Principal  Debtor  is  extin- 
guished.—  If  the  mortgage-debt  is  paid  by  the  principal 
debtor,  or  out  of  his  funds,  it  cannot  be  kept  alive  by  being 
assigned  to  him  or  to  a  mere  agent  for  him.^  And  the 
grantee  of  a  mortgaged  estate  who  has  accepted  a  deed  of 
the  equity  of  redemption  without  covenants  will  be  held,  in 
the  absence  of  a  special  contract,  and  without  some  special 
circumstances,  to  take  the  land  charged  with  the  incum- 
brance, as  between  himself  and  his  grantor.^  Accordingly 
he  cannot,  after  paying  off  the  debt,  keep  it  alive  against  his 


1  Starr  v.  Ellis,  6  Johns.  Ch.  (N.  Barnes  v.  Mott,  64!  N.  Y.  397 ;  Xina- 

Y.)  393.  ley  ».  Davis,  74  Maine,  498 ;  Cobb  v. 

^  Gardner  v.  Aster,  3  Johns.  Ch.  Dyer,  69  Maine,  494;  Hammond  v. 

(N.  Y.)  53 ;  Starr  v.  Ellis,  6  Johns.  Barker,  61   N.  H.   53 ;  Condert  v, 

Ch.  (N.  Y.)  393.  Coudert,  43  N.  J.  Eq.  408;  Barta  p. 

'  Lewis  V.  Hinman,  56  Conn.  55 ;  Yreeland,  15  N.  J.  £q.  103. 

Agnew  V,  B^nwick,  27  So.  Car.  563 ;  *  Morse   v.    Bassett,    132    Mass. 

Champney  v.  Coope,  34  Barb.  (N.  Y.)  502;  Angel  v.  Boner,  38  Barb.  (N. 

539.  Y.)  425;    Champney  v.    Coope,  34 

«  Given  v.  Marr,  27  Maine,  212.  Barb.  (N.  Y.)  539 ;  Shepherd  v.  Me- 

*  Short  V.  Currier,  153  Mass.  182 ;  Clain,  18  N.  J.  £q.  128. 

Eversen  v.  McMnllen,  113  N.  Y.  293 ;  ^  Aniea,  §  26. 
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grantor  by  having  it  assigned  to  himself,^  so  as  to  enable 
him  to  set  it  off  against  anj  unpaid  balance  that  he  may  owe 
to  his  grantor  upon  his  purchase.^  But  if  a  mortgage  has 
been  assigned  to  the  owner  of  the  equity  under  such  circum- 
stances as  to  be  tantamount  to  an  extinguishment  of  the 
security,  yet  this  owner,  after  assigning  it  as  a  valid  instru- 
ment, will  be  estopped  from  claiming  that  it  has  become 
merged  or  extinguished,  and  such  owner's  grantee  with  notice 
of  the  circumstances  will  also  be  estopped.'  And  an  assign- 
ment of  a  mortgage  made  to  the  principal  debtor  merely  as 
an  intermediary  or  a  trustee  will  not  necessarily  extinguish 
the  mortgage.*  So,  although  the  purchaser  of  an  equity  of 
redemption  has  expressly  assumed  and  agreed  to  pay  the 
mortgage-debt,  so  that  an  assignment  of  the  mortgage  to  him 
would  operate  an  extinguishment  of  its  lien,^  yet  if,  when 
he  pays  the  debt,  he  takes  an  assignment  of  the  mortgage  in 
blank  instead  of  a  discharge,  and  subsequently  reissues  the 
mortgage  to  a  creditor  of  his  own,  filling  up  the  blank  in  the 
assignment  with  the  name  of  such  creditor,  the  mortgage 
will  be  kept  on  foot  even  against  a  subsequent  purchaser  from 
him  with  warranty.* 

§  57.  Conveyance  of  the  Equity  to  the  Holder  of  a  Prior 
Incumbrance  will  not  extinguish  it  in  Favor  of  a  Junior.  —  If 
a  prior  incumbrancer  acquires  the  absolute  title  to  the  in- 
cumbered property,  his  prior  charge  will  not  be  merged  in 
the  absolute  title  where  his  interest  and  the  intention  of  the 
parties  unite  to  prevent  the  merger.^    He  may  still   claim 


^  Donk  V.  Alexander,  117  Ills. 
330 ;  Morrison  v.  Morrison,  38  Iowa, 
73. 

«  Atherton  v.  Toney,  43  Ind.  211. 

•  Powell  V.  Smith,  30  Mieh.  451 ; 
Coles  V,  Appleby,  22  Hun  (N.  Y.), 

72. 

^  Kelly  V.  Jenness,  50  Maine, 
455  ;  Dender  v.  O'Keefe,  34  N.  J. 
Eq.  861 ;  Baker  v.  N.  W.  Loan  Co., 


36  Minn.  185;  Angell  t;.  Boner,  38 
Barb.  (N.  Y.)  425. 

»  Mickles  v.  Dillaye,  15  Hun  (N. 
Y.)  296.    JfUea,  §  46. 

«  Kellogg  V.  Ames,  41  N.  Y.  259. 

^  Boardman  v.  Larrabee,  51  Conn. 
39 ;  Holden  v.  Pike,  24  Maine,  427 ; 
Thompson  o.  Chandler,  7  GreenL 
(Me.)  377;  Freeman  v.  Paul,  3 
GreenL    (Me.)    260;    Marshall    v. 
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under  his  prior  title ;  and  the  holder  of  the  junior  lien  maj 
still  redeem  from  him  as  before ;  ^  or  the  equity  of  redemp- 
tion from  the  junior  lien  may  still  be  foreclosed.^  The  estates 
of  the  mortgagor  and  of  the  mortgagee,  though  united  in  the 
same  person,  will  still  be  treated  as  distinct,  when  this  is 
necessary  for  just  purposes  and  to  effectuate  the  proper  in- 
tention of  the  parties.^  Though  the  purchase  of  the  equity 
of  redemption  by  the  mortgagee  generally  operates  to  extin- 
guish the  mortgage-debt  and  to  merge  the  mortgage-title,^ 
this  will  not  be  so  where  it  is  the  intention  and  the  interest 
of  the  mortgagee  to  keep  the  mortgage  alive  by  reason  of  in- 
tervening incumbrances  or  otherwise,^  and  this  can  be  done 
without  injury  to  the  mortgagor  or  to  third  parties.  •  Even 
if  the  mortgagee,  in  consideration  of  the  conveyance  to  him 
of  the  equity  of  redemption,  gives  up  the  evidence  of  the 
mortgage-debt,  or  acknowledges  its  satisfaction,  this  will  not 


Wood,  6  Vt.  350 ;  Myers  v.  Brown 
ell,  1  D.  Chip.  (Vt)  448;  Day  t; 
Mooney,  4  Hun  (N.  Y.),  134 ;  Wal 
lace  V.  Blair,  1  Grant  (Pa.  Caa.),  75 
Edgerton  v.  Young,  43  Ills.  464 ;  Ly 
decker  v.  Bogert,  88  N.  J.  £q.  136 
Thebaud  v.  Hollister,  37  N.  J.  Eq 
402 ;  Smith  v.  Swan,  69  Iowa,  418 
Lyon   V,    Mcllyaine,    24    Iowa,    9 
Wickersham  v.  Reeyes,  1  Iowa,  413  ; 


295;  Clos  V.  Boppe,  23  N.  J.  Eq. 
270;  Flanigan  v.  Sable,  44  Minu. 
417;  ^tna  Ins.  Ck>.  v.  Com,  89 
Ills.  170 ;  Meacham  r.  Steele,  93  His. 
135. 

*  Bleckeley  v.  Branyan,  28  So.  Car. 
445 ;  s.  c,  26  Id.  424. 

s  Bell  V.  Tenney,  29  Ohio  St.  240 ; 
Haggerty  r.  Byrne,  75  Ind.  499 ;  In- 
ternational Bank  v.  Wilshire,  108  Ills. 


Besser  v.  Hawthorne,  3  Oregon,  129.  143;  Cohn  t;.  Hoffman,  45  Ark.  376; 

^  Thompson  v.  Chandler,  7  Greenl.  Patterson  r.  Mills,    69  Iowa,  755 ; 

(Me.)   377 ;   Kinney  v.  Ensign,   18  McCrossen  v,  Harris,  35  Kans.  178 ; 

Pick.  (Mass.)  232 ;  Fouche  v.  Swain,  McClaskey   v.  O'Brien,   16  W.  Va. 

80  Ala.   151;  Puller  v.   Lamar,  53  792. 

Iowa,  477;    Strong  v.  Burdick,   52         •  Adams  r.  Angell,  6    Ch.   Div. 

Iowa,   630;   Rogers  v,   Herron,   92  634;  Simpson  v.  Hall,  47  Conn.  417 ; 

Ills.  583.  Delaware  &  Hudson  Canal    Co.   v, 

*  Cochran  v,  Goodell,  131  Mass.  Bonnell,  46  Conn.  9 ;  Campbell  v. 
464 ;  Cronin  v.  Hazletine,  3  Allen  Vedder,  1  Abbott  (N.  Y.  App.  Dec), 
(Mass.),  324 ;  Dot«n  v.  Hair,  16  Gray  295  ;  James  v.  Morey,  2  Cow.  (N.  Y.) 
(Mass.),  149 ;  Palmer  v.  Powley,  5  246 ;  Mulford  v.  Peterson,  35  N.  J. 
Gray  (Mass.),  545 ;  Walters  v,  Defen-  Law,  127 ;  Pike  v.  Gleason,  60  Iowa, 
baugh,  90  Ills.  241.                   .  150 ;  Vannice  v.  Bergen,   16  Iowa, 

•  Hutchins  v.  Carleton,  19  N.  H.  555  ;  Webb  v.  Meloy,  32  Wise.  319; 
487 ;   Bean  v.  Boothby,  57  Maine,  Grellet  v.  Heilshom,  4  Neyada,  626. 
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necessarily  extinguish  his  mortgage  for  the  benefit  of  the 
holder  of  a  subsequent  lien.^  In  equity  a  merger  will  not 
take  place  unless  the  purposes  of  justice  or  the  intentions  of 
the  parties  so  demand.*  The  manifest  intention  of  the  par- 
ties at  the  time  of  the  transaction  will  determine  whether 
the  lien  is  preserved  or  extinguished.^  An  express  written 
agreement  that  there  shall  be  no  merger  will  prevent  it.* 
The  holder  of  a  mortgage  may  keep  it  alive  as  a  part  of  his 
title  after  acquiring  the  equity  of  redemption/  if  this  is 
necessary  for  the  preservation  of  his  rights.® 

§  58.  Conveyanoe  of  Equity  in  Payment  of  Prior,  wlU  not 
advance  Junior,  Incombranoe.  —  A  mortgagee  having  received 
from  the  mortgagor  a  deed  of  the  mortgaged  premises  which 
contained  a  recital  that  the  deed  was  to  cancel  the  mortgage, 
and  the  land  having  been  taken  upon  an  attachment  made 
before  the  execution  of  the  deed  and  consummated  by  a  levy 
afterwards,  and  the  mortgage  and  the  mortgage-notes  having 
been  retained  by  the  mortgagee  under  a  parol  agreement  with 
the  mortgagor  to  await  the  result  of  the  attachment,  it  was 
held  that  the  taking  of  this  deed  did  not  extinguish  the  mort- 
gage in  favor  of  the  attaching  creditor :  for  one  party  is  not 
to  be  estopped  by  the  recitals  in  a  deed  which  he  has  taken 

i  Baldwin  w.  Norton,  2  Conn.  161,  rich  v.  Blake,  134  Mass.  582 ;  Mexall 

709 ;   New  England  Jewelry  Co.  v.  v.  Dearborn,  12  Gray  (Mass.),  336 ; 

Merriam,    8    Allen    (Mass.),    390 ;  Tower  v.  Divine,  37  Mich.  443. 
Hemenway    v,    Bassett,    13     Gray        *  Spencer  v.  Ayrault,  10  N.  Y. 

(Mass.),  378  ;  Richardson  v.  Hocken-  202  ;  Fowler  v.  Fay,   62  Ills.   375  ; 

hull,  85  Ills.  124 ;  Simpson  v.  Pease,  Agnew  v.  Charlotte  R.  R.  Co.,  24  So. 

53  Iowa,  572 ;  Stanton  v.  Thompson,  Car.  18 ;  Gresham  v.  Ware,  79  Ala. 

49  N.  H.  272;  Adams  v.  Angell,  5  192. 
Ch.  Div.  634.  *  New  Jersey  Ins.  Co.  v.  Meeker, 

«  Sheldon  v,  Edwards,  35  N.  Y.  40  N.  J.  Law,  18 ;  Lockwood  v.  Stur- 

279 ;  Bascom  v.  Smith,  34  N.  Y.  320 ;  devant,  6  Conn.  374 ;  Polk  v.  Rey- 

Waterloo  Bank  v.  Elmore,  52  Iowa,  nolds,    31    Md.    106 ;    Hoppock    v. 

541 ;  Carpenter  v.  Brenham,  40  Calif.  Ramsay,  28  N.  J.  Eq.  413 ;  Mobile 

221 ;  Woodward  v.  Davis,  53  Iowa,  Bank  v.  Hunt,  8  Ala.  876. 
694.  *  Jackson    v,    Evans,    44  Mich. 

•  Oregon  Trust  Co.  v.  Shaw,   6  610. 
Sawyer,  C.  C.  52  and  5  Id.  336 ;  Aid- 
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from  giving  the  truth  in  evidence  to  miBtain  it,  againgt  an- 
other party  who  is  seeking  to  go  behind  tiie  deed  to  prevent 
its  operation.^  The  retention  by  a  mortgagee  of  his  mort- 
gage and  mortgage  note  or  bond,  on  taking  a  conveyance  of 
the  mortgaged  premises,  is  prima  facie  sufficient  evidence  of 
his  intention  to  keep  the  mortgage  alive  to  prevent  a  merger.^ 
And  if  he  has  cancelled  his  mortgage  by  reason  of  the  junior 
incumbrance  having  been  fraudulently  concealed  from  him, 
he  may  by  seasonable  proceedings  have  the  discharge  can- 
celled, and  be  reinstated  in  his  prior  lien  over  the  holder  of 
the  junior  charge,^  though  ttiis  has  been  refused  where  no 
fraud  was  practised  upon  him.^  So  he  may  have  the  satis- 
faction cancelled  and  his  mortgage  reinstated,  if  his  purchase 
of  the  equity,  which  was  the  consideration  of  the  satisfaction, 
is  afterwards  set  aside.  ^  If  the  rights  of  the  parties  require 
it,  if  for  example  the  conveyance  of  the  equity  was  made 
merely  for  a  further  security,  and  it  was  to  be  reconveyed 
upon  a  fixed  payment,^  equity  will  regard  a  mortgage  as  re- 
maining in  force,  though  a  deed  of  the  equity  of  redemption 
has  been  accepted  as  a  foreclosure  thereof.^ 

§  59.  When  a  ConTeyanoe  of  the  Bqnity  to  the  Mortgagee 
win  be  regarded  as  a  Payment  of  the  Mortigage-debt.  —  Whether 
the  mortgage-debt  will  be  considered  to  have  been  paid  by  a 
conveyance  of  the  equity  of  redemption  to  the  mortgagee, 
will  depend  upon  the  intention  of  the  parties.^  Where  a 
mortgagor  of  land,  by  deed,  for  a  valuable  consideration  ex«> 


1  Crosby  v.  Chase,  17  Maine,  369. 
«  Dunpby  v.  Riddle,  86  Ills.  23. 

•  Young  9,  Hill,  31  N.  J.  Eq. 
429. 

•  Bleckeley  v.  Branyan,  36  So.  Car. 
424. 

•  Hemstreet  v.  Burdick,  90  His. 
444 ;  Corwin  v.  Collett,  16  Ohio  St. 
389 ;  Kieser  v.  Baldwin,  63  Ala.  636. 

>  McElhaney  v.  Shoemaker,  76 
Iowa,  416. 


T  Decatur  v.  Walker,  137  Mass. 
141 ;  Worcester  Bank  o.  Cheeney,  87 
Ills.  602 ;  Stimpson  v.  Pease,  53  Iowa» 
572;  Rumpp  o.  Gerkens,  69  Calif. 
496 ;  Brooks  v.  Rice,  56  Calif.  428. 

'  Germania  Building  Association  v. 
NeOl,  93  Penn.  St.  322 ;  Huebsch  v. 
Soheel,  81  Ills.  281 ;  Sanborn  v.  Ma- 
gee,  79  Iowa,  501. 
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pressed  llierein,  conveyed  the  mortgaged  premises  to  the 
mortgagee,  it  was  held  that,  in  the  absence  of  evidence  that 
this  conveyance  was  intended  by  the  parties  as  a  payment  of 
the  notes  which  were  secured  by  the  mortgage,  these  notes 
might  still  be  collected  or  negotiated  by  the  mortgagee.^ 
The  owner  of  sm  equity  of  redemption  sold  it  to  a  purchaser, 
who  assumed  the  payment  of  the  mortgage;  this  purchaser 
gave  a  second  mortgage  of  the  same  premises,  which  was  as- 
signed to  the  first  mortgagee,  and  then  conveyed  the  premises 
to  this  mortgagee,  with  warranty  against  all  persons  claiming 
under  him,  and  a  covenant  that  there  were  no  incumbrances 
made  by  him  except  the  second  mortgage ;  and  it  was  held 
that  the  first  mortgage  was  not  merged  by  this  conveyance, 
and  the  mortgagee  could  still  collect  the  note  secured  thereby 
from  the  original  debtor,  whatever  the  value  of  the  prem- 
ises.^ But  if  a  party  takes  from  a  mortgagor  an  assignment 
without  recourse  of  a  second  mortgage  upon  the  premises, 
given  by  a  purchaser  of  the  equity  of  redemption  who  has 
assumed  the  payment  of  the  first  mortgage,  and  who  so  states 
in  his  second  mortgage,  and  if  thus  holding  the  second  mort- 
gage he  then  takes  an  assignment  of  the  first  mortgage,  he 
cannot  collect  thejiote  secured  by  the  first  mortgage  from 
the  original  mortgagor;  for  this  mortgagor  would  then  be 
subrogated  to  the  priority  of  the  first  mortgage  over  the 
second,  and  thus  be  enabled  to  get  back  exactly  the  amount 
he  would  have  paid  from  the  party  to  whom  he  would  have 
paid  it.^  The  cases  just  cited  hold  that  a  conveyance  of  tlxe 
mortgaged  premises  made  by  the  ihortgagor  to  the  mortgagee, 
will  not  operate  a  payment  of  the  mortgage-debt,  unless  it  is 
shown  affirmatively  that  this  was  the  intention  of  the  par- 
ties :  ^  if  that  intention  does  appear,  it  will  be  carried  into 

*  Van  Deusen  v,  Frink,  15  Pick.  •  Swctt  «.  Sherman,  109    Mass. 
(Mass.)  449.  831. 

•  Tucker  r.  Crowley,  127  Maes.  *  So  in  Cattel  v.  Warwick,  6  N.  J. 
400.  Law,  190;  Jackson  v.  Relf,  26  Fla. 

465. 
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effect  ^  Elsewhere  the  presumption  has  been  said  to  be  the 
other  way;  that  the  mortgage-debt  is  paid  by  such  a  convey- 
ance unless  it  appears  that  the  parties  intended  otherwise.^ 
It  has  even  been  held  that  such  a  conveyance  of  part  of  the 
mortgaged  premises  will  operate  an  extinguishment  of  the 
mortgaged-debt  2>ro  tanto;  ^  but  that  it  will  be  onljpro  tanto  an 
extinguishment,  although  this  conveyance  of  part  of  the  mort- 
gaged property  comes  from  one  who  had  purchased  that  part 
from  the  mortgagor,  and  had  agreed  to  pay  off  the  whole 
mortgage.* 

§  60.  An  Intervening  Estate  wUl  prevent  a  Merger.  —  If  the 
holder  of  a  mortgage  which  is  the  oldest  lien  upon  the  prop- 
erty, and  which  is  for  an  amount  exceeding  the  value  of  the 
property,  takes  from  the  mortgagor  a  conveyance  of  the  mort- 
gaged premises  to  save  the  expense  of  a  foreclosure,  this 
will  not  operate  a  merger  of  his  mortgage-title,  so  as  to  enable 
the  holder  of  a  junior  lien  to  take  the  premises  without  pay- 
ing the  first  mortgage-debt^  But  if  the  senior  mortgagee 
should  purchase  the  mortgaged  premises  from  the  mortgagor 
and  undertake  to  pay  the  junior  incumbrance,  deducting  its 
amount  from  the  price  of  his  purchase,  this  would  postpone 
the  lien  of  his  senior  mortgage  to  that  of  the  junior  incum- 
brance.^ It  has  been  said  to  be  a  general  principle  that 
whenever  the  owner  of  an  estate  has  also  a  charge  upon  it, 
and  there  is  another  intermediate  charge  or  estate  between 


1  Dickason  9.  Williams,  139  Mass.  831 ;   Astley  «.  Milles,  1  Sim.  898; 

182 ;  Hemenway  v,  Bassett,  18  Gray  Tyrwhitt  v.  Tyrwhitt,  32  Bcav.  244. 

(Mass.),  378;  Holman  v.  Bailey,  3  •  Wilhelmi  v,  Leonard,  13  Iowa, 

Met  (Mass.)  55.  330 ;  Trimmier  v.  Vise,  17  So.  Car. 

>  Bassett  v.  Mason,  18  Conn.  131 ;  499. 

Bumet  V,  Dennist^n,  5   Johns.  Ch.  *  Klockr.Cronkhite,  lHill(N.  YX 

(N.  Y.)  35  ;  Clift  V.  White,  12  N.  Y.  107. 

519  ;    Spencer  v.  Harford,  4  Wend.  «  Campbell  v.  Carter,  14  Ms.  286, 

(N.  Y.)  381;  Seighman  v.  Marshall,  289;   Jarvis  v.  Frink,  14  Ills.  896; 

17Md.  550;  Wilhelmi ».  Leonard,  13  Adams  v,  Angell,  5   Ch.  Div.  634; 

Iowa,  330 ;  McCormick  v.  Bauer,  122  Troost  v,  Davis,  81  Ind.  84. 

His.  673 ;   Lilly  v.  Palmer,  51  Ilk  •  Fowler  v.  Fay,  62  lUs.  876. 
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his  own  charge  and  his  ownership  in  fee,  then  no  presump- 
tion without  some  special  act  can  be  made  of  an  intention  to 
merge  the  charge  in  the  fee,  for  that  might  be  against  the 
interest  of  the  owner,  by  letting  in  the  intermediate  estate ;  ^ 
but  if  the  intervening  estate  were  created  by  the  act  of  the 
owner  himself,  this  reasoning  would  have  no  application.^ 

§  61.  The  Doctrine  of  Two  Fonds.  —  Where  one  creditor 
holds  security  upon  two  fimds  or  estates,  with  perfect  liberty 
to  resort  to  either  for  the  payment  of  his  demand,  and  an- 
other creditor  holds  a  junior  security  upon  one  only  of  these 
funds,  equity  will  compel  the  former  creditor  to  exhaust  the 
fund  which  he  alone  can  hold  as  security,  before  coming  upon 
the  latter  fund,  and  thereby  depriving  the  latter  creditor  of 
his  security;^  and  in  a  decree  foreclosing  a  junior  mortgage, 
the  senior  mortgagee  may  be  ordered  to  exhaust  for  the  sat- 
isfaction of  his  claim  all  the  other  property  described  in  the 
senior  mortgage,  before  resorting  to  that  which  is  covered  by 
the  junior  mortgage.  "*  If  one  judgment-creditor  has  two 
funds  out  of  which  he  may  collect  his  debt,  and  a  junior 
judgment-creditor  can  reach  only  one  of  these  funds,  the 
prior  creditor  must  first  resort  to  that  fund  over  which  he 
has  the  exclusive  control.^    The  junior  creditor  may  also 

^  Scrivner  v.  Dietz,  84  Calif.  295  ;  solm,  57  Md.  376,  383 ;  Pettibone  v. 

Asche  o.  Asche,  113  N.  Y.  232 ;  Belk-  Stevens,  15  Ck>im.  19 ;  Ball  v.  Setzer, 

nap  V.  Dennison,  61  Yt.  520 ;  Gray  v.  33  W.  Va.  444 ;  Hannegano.  Hannab, 

Nelson,  77  Iowa,  63 ;  Collins  v.  Stock-  7  Blackf.  (Ind.)  353 ;  Davis  v.  Walker, 

ing,  98  Mo.  290.  51  Miss.  659  ;  Gusdorf  v.  Ikelbeimer, 

'  Jobnson  v,  Webster,  4  De  G.,  M.  75  Ala.  148 ;  Nebon  v,  Donn,  15  Ala. 

&  G.  474.  501. 

*  Gibson  v.  Seagrim,  20  Beav.  614 ;        *  Swift  v.  Conboy,  12  Iowa,  444 ; 

Lanoy  v.  Athol,  2  Atk.  446;  Fox,  Hamilton  v,  Scbwehr,  34  Md.  107; 

in  re,  5  Irish  Ch.  541 ;  Merchants'  Terry  v.  Hosell,  32  Ark.  478 ;  Geller 

Bank  v.  McLaughlin,  1  McCrary,  C  C.  v,  Hoyt,  7  How.  Pr.  (N.  Y.)  265 ; 

25S ;  Russell  v.  Howard,  2  McLean,  Turner  o.  Flinn,  67  Ala.  529 ;  Hen- 

C.  C.  489 ;  Warren  v.  Warren,  30  Vt.  shaw  v.  Wells,  9  Humph.    (Tenn.) 

530 ;  York  &  Jersey  Steamboat  Co.  v.  568 ;  Davenport  Plow  Co.  v.  Mewis, 

Jersey  Co.,  Hopkins,  Ch.  (N.  Y.)  460 ;  10  Nebraska,  317 ;  Sternberg  v.  Val- 

Baird  v.  Jackson,  98  Ills.  78 ;  Wise  v,  entine,  6  Mo.  App.  176. 
Shepherd,  13  Ills.  41 ;  GUiss  v.  P\d-        >  Reynolds  v.  Tooker,  18  Wend, 

len,  6  Bush  (Ky.),  346 ;  Rust  v.  Chi-  (N.  Y.)  591. 
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pay  off  the  prior  gecuritj,  and  be  subrogated  to  the  prior 
creditor's  rights  over  both  funds.  ^  If  the  prior  incumbrancer 
does  exhaust  the  only  fund  which  is  pledged  to  the  holder  of 
the  junior  lien,  the  latter  is  entitled  to  be  subrogated  to  the 
former's  lien  upon  the  other  fund,  or  to  any  balance  thereof 
remaining  after  the  full  payment  of  the  prior  lien,  of  which 
the  senior  creditor  might  and  should  have  availed  himself.' 
A  creditor  holding  a  mechanic's  lien,  properly  perfected, 
will  be  protected  by  the  application  of  the  same  doctrine.' 
A  bank  holding  a  judgment  against  one  of  its  stockholders, 
for  which,  besides  its  judgment-lien  upon  his  real  estate,  it 
has  also  a  lien  upon  his  stock,  may  indeed  collect  its  judg- 
ment out  of  his  real  estate ;  but  his  other  judgment-creditors, 
who  are  thereby  deprived  of  the  opportunity  of  collecting  their 
money,  shall  be  subrogated  to  the  rights  of  the  bank,  so  as  to 
enable  them  to  hold  the  debtor's  bank  stock. ^  As  the  creditor 
having  the  choice  of  two  funds  ought  so  to  exercise  his  right 
of  election  as  not  to  injure  those  creditors  who  can  resort  to 
only  one  of  these  funds,  ^  so  if  he,  in  the  exercise  of  his  legal 
right,  exhausts  that  fund,  to  which  alone  the  other  creditors 
can  resort,  equity  will  place  them  in  his  situation,  so  far  as 
he  has  applied  their  funds  to  the  satisfaction  of  his  claim. ^ 

§  62.    A  Creditor  whose  Fund  has  been  taken  to  pay  a  Prior 
Debt  subrogated  to  the  Lien  of  that  Debt  on  Other  Fonda. — 

^  Washburn    v.    Hammond,    161  *  Ramsey's     Appeal,     3     Watts 

Mass.  133;    King   9.  Nichols,    138  (Penn.),  328. 

Mass.  18,  21.  »  The  Edward  Oliver,  L.  TL 1  Adm. 

»  Mower's  Tmsts.  in  re,  L.  K.  8  &  Ec.  379 ;  Hurdo.  Eaton,  28  Ills.  122; 

Eq.  110;  Dolphin  v.  Aylward,  L.  R.  Wartz  v.  Hart,  13  Iowa,  515  ;  Lee  v. 

4  Ho.  Lds.  486 ;  Hunt  v.  Townsend,  Buck,  13  So.  Car.  178 ;  Messenrej  ©. 

4  Sandf.  Ch.  (N.  Y.)  510 ;  Cheese-  BareUi,  2  HiU  Eq.  (So.  Car.)  567. 

borough   t?.  Millard,    1    Johns.    Ch.  •  Alston  v,  Sfumford,   1   Brock. 

(N.  Y.)  409;  Slade  v.  Van  Vechten,  C.  C.  266;  Foot,  in  re,  8  Benedicts, 

11  Paige  (N.  Y.).  21 ;  Ingalls  v,  Moi>  228  ;  Delaware  &  Hudson  Canal  Co.'s 

gan,  10  N.  Y.  178 ;  Gist  v.  Fressley,  Appeal,  38  Penn.  St.  512 ;  Bank  of 

2  Hill  Eq.  (So.  Car.)  318.  Kentucky  v.  Vance,  4  Litt.  (Ky.)  168 ; 

•  Rust  V.  Chisolm,  57  Md.  383 ;  Wolf  v.  Ferguson,  129  Penn.  St  27i 
Kenny  v.  Gage,  33  Vt.  302. 
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If  a  prior  creditor  of  two  funds  satisfies  his  demand  out  of 
that  fund  which  alone  is  pledged  to  a  junior  creditor,  and 
thereby  exhausts  that  fund,  equity  will  subrogate  the  latter 
creditor  to  the  former's  lien  upon  that  fund  which  is  not  ex- 
hausted.^ A  debtor  against  whom  there  had  been  issued 
executions  which  were  liens  upon  his  personal  estate,  having 
assigned  his  property  to  a  trustee  for  the  payment  of  his 
debts,  and  directed  that  the  avails  of  certain  cloth  should  be 
applied  to  pay  notes  given  by  him  to  the  vendors  of  the  wool 
which  had  been  used  in  the  manufacture  of  the  cloth,  and 
this  cl9th  having  been  taken  on  the  executions,  the  assignee 
bid  it  in,  and  afterwards  sold  it  for  a  much  larger  sum ;  and 
it  was  held  that  the  other  parts  of  the  assigned  property,  as 
between  the  vendors  of  the  wool  and  the  general  creditors, 
were  the  primary  funds  for  the  payment  of  the  executions 
which  were  liens  upon  all  the  assigned  property,  and  that 
these  vendors  should  be  subrogated  to  the  rights  of  the 
execution-creditors  against  the  other  parts  of  the  assigned 
property,  so  far  as  their  cloth  had  been  applied  to  pay  such 
execution-creditors,  and  that  the  assignee  should  reimburse 
himself  for  the  amount  of  his  bid  to  buy  in  the  cloth  from 
the  general  fund,  so  as  to  give  to  these  vendors  the  benefit  of 
all  the  proceeds  of  the  cloth,  so  far  as  should  be  necessary  to 
satisfy  their  notes.* 

§  63.  Dootrine  of  Two  Funds  not  applied,  if  it  would  work 
IniuBtioe  to  Senior  Creditor.  —  But  this  general  rule,  that  a 
creditor  having  a  prior  lien  upon  two  funds  will  not  be  al- 
lowed so  to  apply  them  as  to  exclude  a  creditor  having  a 
junior  lien  upon  one  only  of  the  same  funds  from  the  benefit 
of  his  lien,  will  not  be  applied  in  any  case  where  it  would 

1  Hawkins ». Blake,  108 U.S.  422;  Theatre,    2   Browne    (Penn.),   275; 

Bowler,  itt  re,  2  Hughes,  C.  0.  319 ;  Hunter  v.  Beach,  80  Va.  361 ;  Ross 

Findlay  o.  United  States  Bank,  2  Mc.  a.  Duggan,  5  Ck>lor.  85. 
Lean,  Q.C,^\  Harwell  v.  Importers'         *  Slade  o.  Van  Yecbten,  11  Paige 

Bank,  90  N.  Y.  483 ;  Milligan's  Ap-  (N.  Y.),  21.    So  in  Wolf  v.  Ferguson, 

peal,  104  Penn.  St.  503 ;  The  Olympic  129  Penn.  St  272. 
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work  an  injustice  to  the  creditor  having  the  prior  lien  to 
restrict  him  to  only  one  fund.^  Tt  is  never  applied  where  its 
enforcement  would  prejudice  the  rights  of  the  prior  creditor,* 
or  where  it  would  delay  him  in  obtaining  his  payment.^  It 
will  not  be  applied  against  the  prerogative  right  of  the  gov- 
ernment to  hold  all  the  property  of  its  debtor.*  The  prior 
creditor  cannot  be  compelled  to  confine  himself  to  only  one 
of  the  funds,  unless  that  fund  is  shown  to  be  sufficient  to  sat- 
isfy his  demand/  He  will  not  be  compelled  to  resort  to  a 
fund  of  which  he  can  realize  the  benefit  only  by  litigation;® 
if  he  holds  both  a  prior  mortgage  and  also  certain  promis- 
sory notes  as  collateral  security  for  the  same  debt,  the  holder 
of  a  junior  lien  upon  the  mortgaged  premises  cannot  require 
him  to  prosecute  suits  upon  the  notes  before  foreclosing  his 
mortgage.*^  A  mortgagee  of  both  the  goods  and  the  accounts 
of  his  debtor  will  not  be  obliged  to  collect  the  accounts  and 
apply  their  proceeds  upon  his  claim  against  the  debtor,  in 

1  Woolcocks   V.    Hart,    1    Paige  Midi.  77;   Clark  ^  Wright,  24  So. 

(N.  Y.),  185;  James  v.  Hubbard,  1  Car.  526. 

Paige   (N.   Y.),   128 ;    Herriman    v.  •  Wallia  v.  Woodyear,  2  Jur.  n.  s. 

Skilman,  33  Barb.  (N.  Y.)  378 ;  Van  179 ;   Pennock  v.  Hoover,  5  Rawle 

Mater  v.  Elej,  12  N.  J.   Eq.   271;  (Penn.),  391;  Detroit  Savings  Bank 

Thayer  v.  Daniels,  113  Mass.   129;  o.  Truesdail,  38  Mich.  430;  Gillians 

Bruner's  Appeal,  7  Watts  &  Serg.  o.  McCormack,  85  Tenn.  597 ;  Rogers 

(Penn.)  269  ;    McCormick's  Appeal,  v.  Blum,  56  Tex.  1. 

57  Penn.  St.  54 ;  Newbold  v.  Newbold,  *  United  States  v.  Duncan,  4  Mc- 

1  Del.  Ch.  310 ;  Post  v.  Mackall,  3  Lean,  C.  C.  607. 

Bland  (Md.),  486 ;  General  Ins.  Co.  •  Barnwell  r.  Wofford,  67  Ga.  50 ; 

V.  United  States  Ins.  Co.,  10  Md.  517;  Coker  v.   Shropshire,   59  Ala.   542  ; 

Jones  V.  ZoUicoffer,  2  Hawks  (Nor.  Mason's  Appeal,  89  Penn.  St  402; 

Car.),  623;  Behn  v.  Young,  21  Ga.  Briggs  v.  Planters'  Bank,  1  Freem. 

207 ;  Calloway  v.  People's  Bank,  54  Ch.  (Miss.)  574 ;  Trapnall  v.  Rich- 

Ga.  572;   Wolf  ».  Smith,  36   Iowa,  ardson,  13  Ark.  543. 

454 ;  United  States  v.  Duncan,  12  Ills.  •  Walker  t».  Covar,  2  So.  Car.  16 ; 

523 ;  Morrison  v.  Kurtz,  15  His.  193 ;  Moore  v.  Wright,  14  Rich.  Eq.  (So. 

Sweet  V.  Redhead,  76  Ills.  374  ;  Lo-  Car.)  132, 134;  Austin  v.  Bowman,  81 

gan  V,  Anderson,  18  B.  Mon.  (Ky.)  Iowa,  277;  Bryan-Brown  Shoe  Co.  w. 

114;  Cannon  v,  Kreip,  14  Kans.  324.  Block,  52  Ark.  458 ;  Rogers  ».  Holy- 

>  Sauthoff,  in  re,  14  N.  B.  R.  364 ;  oke,  14  Minn.  220 ;  Kidder  o.  Page, 

Jervis  v.   Smith,  7  Abbott  Pr.  n.  s.  48  N.  H.  380. 

(N.  Y.)  217;   Slater  v.  Breese,  36  '  Wolf  v.  Smith,  36  Iowa,  464. 
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order  to  aid  other  creditors  who  are  unsecured.^  Or,  if  the 
prior  mortgagee,  in  an  action  for  his  debt,  obtains  the  addi- 
tional security  of  a  sufficient  attachment,  but  the  validity  of 
this  attachment  is  contested  in  another  action,  a  junior  mort- 
gagee cannot  require  him  to  litigate  this  question  before 
resorting  to  the  mortgaged  property.*  Nor  will  the  prior 
creditor  be  compelled  to  go  into  another  jurisdiction,  there 
to  prosecute  the  fund  to  which  he  has  the  exclusive  right.  ^ 
But  if  the  avails  of  property  constituting  the  first  fund,  though 
orginally  beyond  the  jurisdiction,  have  been  brought  within 
the  jurisdiction,  the  senior  creditor  must  resort  to  them.* 
And  it  has  been  said  that  the  principle  that  one  creditor 
shall  not  take  a  part  of  a  fund  which  would  otherwise  have 
been  available  for  all  the  creditors,  and  at  the  same  time  be 
allowed  a  proportionate  share  of  the  remainder  of  that  fund 
with  the  other  creditors,  does  not  apply  to  a  case  in  which  the 
first  creditor  by  his  diligence  obtains  something  which  could 
not  form  a  part  of  that  fund.^  But  the  prior  creditor  must 
be  able  to  show  what  disposition  he  has  made  of  the  fund 
that  was  exclusively  his.®  And  he  may  not  voluntarily  put 
himself  in  a  position  where  he  will  be  embarrassed  by  the 
enforcement  of  the  rights  already  vested  in  the  junior  credi- 
tor.^ The  fact  that  the  prior  creditor  holds  also  a  third  lien 
on  the  first  fimd,  inferior  in  date  to  the  junior  creditor's 
lien,  will  not  be  sufficient  to  exempt  the  prior  creditor  from 
the  operation  of  the  ordinary  rule.®  The  junior  creditor's 
right  of  subrogation  to  the  securities  of  which  the  senior 


*  Emmons  v.  Bradley,  56  Maine,  •  Cockerell   v.  Dickens,  8   Moo. 
333.  P.  C.  98. 

■  Simmons  Hardware  Co.  r.  Bro-  •  Bryan-Brown  Shoe  Co.  ».  Block, 

kaw,  7  Nebraska,  405.  58  Ark.  468. 

•  Morton  ©.  Grafllin,  68  Md.  645  ;  »  Washbnm    ».   Hammond,    151 
Denham  o.  Williams,  39  6a.  312.  Mass.  133,  139,  ei  seq, 

«  Moss's  Estate,  138    Penn.  St.  •  Eendig  o.  Landis,  135  Fenn.  St. 

CM-  612;  Moss's  Estate,  138  Penn.  St 

646. 
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creditor  has  deolined  to  avail  himself  will  be  preserved  after 
the  satisfaction  of  the  latter.^ 

§  64.*  Where  One  of  the  Two  Fonde  is  tteelf  subject  to  Prior 
Inoambranoes.  —  A  creditor  who  holds  security  upon  two 
tracts  of  land,  one  of  which  is  the  debtor's  homestead,  can- 
not except  by  reason  of  special  equities  *  be  compelled  by  an- 
other creditor  holding  a  junior  security  upon  the  tract  which 
is  not  a  homestead  to  resort  first  for  the  satisfaction  of  his 
demand  to  the  homestead,  so  as  to  leave  the  other  tract,  so 
far  as  may  be,  for  the  second  creditor,^  and  the  prior  credi- 
tor's subsequent  purchase  of  the  homestead  will  not  affect 
his  rights.^  But  the  creation  of  the  homestead  after  that  of 
the  incumbrances  will  not  affect  the  rights  of  the  junior 
creditor.^  And  if  the  prior  creditor  had  chosen  to  resort 
first  to  the  homestead,  or  even  to  release  the  other  land  and 
then  come  upon  the  homestead,  the  debtor  could  not  have 
complained;*  there  is  no  implied  obligation  on  the  holder 
of  a  mortgage  which  covers  both  a  homestead  and  other  prop- 
erty to  exhaust  first  his  remedy  against  the  other  property,^ 
for  the  equitable  rule  that  a  creditor  who  has  a  lien  upon  two 
funds,  upon  one  of  which  another  creditor  has  a  subsequent 
lien  only,  will  be  required  to  satisfy  his  claim  primarily  out 
of  that  fund  on  which  the  latter  has  no  lien,  has  no  applica- 
tion as  between  debtor  and  creditor;*  it  avails  only  as  be- 

*  King  V,  McViokar,  3  Sandf.  Ch.         *  Linscott   v.    Lamait,  46   Iowa, 
(N.  Y.)  192 ;  Rfiigle  ».  Leiter,  8  Md.    312 ;  Raber  v.  Gand,  110  His.  681. 
405  ;  Dunn  v.  Olney,  14  Penn.  St.  219.        *  Abbott  v,  Powell,  6  Sawyer,  C.  C. 

«  Hodges  r.  Hickey,  67  Miss.  715.    91 ;  Bowen  v.  Barksdale,  33  So.  Car. 

•  Wilson  V.  Patton,  87  Nor.  Car.    142. 

318 ;  Shell  V.  Young,  32  So.  Car.  462 ;  •  Albright  v.    Albright,  88  Nor. 

Armitage  v.  Toll,  64  Mich.  412 ;  Mc-  Car.  238 ;  Creath  v.  Creath,  86  Tenn. 

Arthur   v.    Martin,    23    Minn.    74 ;  659  ;  Vaughn  v.  Powell,  65  Miss.  401. 

Mitchelson  v.  Smith,   28  Neb.  583;  ^  Chapman  v.  Lester,   13    Kans. 

McCreery  v,  Shaffer,  26  Neb.  173;  592;   De  Negre  v.  Haun,  14  Iowa, 

White  V.  Pulghum,  87  Tenn.   281 ;  240;  White  v.  Polleys,  20  Wise.  503; 

Dickson  V.  Chom,  6  Iowa,  19 ;  Smith  Tuttle  v.  Howe,  14  Minn.  145  ;  Wor- 

r.  Wait,  39  Wise.  512 ;  Marr  v.  Lewb,  eester's  Estate,  60  Vt.  420. 

31  Ark.  203.     Contra,  in  part.  State  '  Binns  v,  Nichols,  L.  R.  2  £q. 

Bank  v.  Harlin,  18  So.  Car.  425.  256 ;  MeDevitt's  Appeal,  70  Penn.  St 
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tween  different  creditors  of  the  same  debtor.  ^  The  rights  of 
the  parties  where  a  homestead  is  involved  will  depend  in  each 
State  upon  the  local  statutes;^  in  some  States  the  homestead 
is  favored,  and  the  owner  may  require  even  a  secured  creditor 
to  resort  first  to  the  other  property.*  When  a  person  takes  a 
mortgage  upon  land,  of  which  one  portion  is,  and  another 
portion  is  not,  already  incumbered,  he  acquires  the  right  to 
satisfy  his  debt  in  the  first  instance  out  of  that  property 
which  is  not  incumbered;  and  this  right  will  not  be  im- 
paired by  a  subsequent  mortgage  of  that  part  to  another  cred- 
itor.* The  junior  mortgagee  cannot  require  him  to  run  the 
risk  of  being  obliged  to  pay  off  a  prior  incumbrance  before 
he  can  enforce  his  own  security.^  But  if  the  debtor  has 
waived  his  right  of  redemption  against  one  creditor  but  not 
against  another,  the  latter  has  been  allowed  to  require  the 
former  to  resort  first  to  the  exempted  property.® 

§  65.  Doctrine  of  Two  Fonds  not  appUed  where  it  wonld 
be  InJurloiiB  to  Third  Partiefl.  —  A  junior  creditor  cannot  com- 
pel a  prior  creditor  to  resort  first  to  that  fund  which  he  alone 
can  make  available,  in  any  case  where  this  would  injuriously 
affect  rights  that  have  vested  in  others.^  The  prior  creditor 
cannot  be  compelled  to  resort  first  to  property  which,  though 
pledged  for  his  demand,  belongs  to  another  than  his  debtor.^ 
Where  a  debtor  gave  to  a  building  association  a  mortgage  of 

873 ;   Butler  v.  Stainback,  87  Nor.  «  Dodds    o.  Snyder,  44  His.  53 ; 

Car.  216  ;   Plain  v.  Roth,  107  Ills.  Lewis  v.  Hinman,  56  Conn.  55. 

588 ;  Witherington  «.  Mason,  86  Ala.  *  Fittman's  Appeal,  48  Penn.  St. 

345.  315 ;  Jones  o.  Dow,  18  Wise.  241. 

1  Rogers  v.  Meyers,  68  Ills.  92 ;  »  Leib  v.  Stribling,  51  Md.  285 ; 

Lee  V.  Gregory,  12  Neb.  282 ;  Rich-  McGinniss's    Appeal,    16   Penn.  St. 

ardson  r.  WalUs,  5  Allen  (Mass.),  78.  445  ;  McClaskey  v.  O'Brien,  16  W. 

*  See  Grant  v.  Parsons,  67  Iowa,  Va.  792 ;  Cogbill,  in  re,  2  Hnghes,  C. 
31 ;  Ebert  ».  Gerding,  116  Ills.  216.  C.  313. 

«  Leak  v.  Gay,  107  Nor.  Car.  468 ;        •  Shinn   v.  Smith,  79  Nor.  Car. 

Hortonv.  Kelly,  40  Minn*  193;  Cam-  310,  citing  Worth  v.  Gray,  6  Jones 

way,  dx  partsj  28  So.  Car.  233.  Eq.  4,  and  Ashe  v.  Moore,  2  Mnrph. 

*  See  Robeson's  Appeal,  117  Penn.  383 ;  Warwick  v.  Ely,  39  N.  J.  Eq. 
St.  628.  82. 
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two  lots  of  land  and  an  assignment  of  five  shares  of  stock  as 
security  for  the  same  debt,  and  after  giving  a  second  mort- 
gage of  one  of  the  lots  sold  his  interest  in  the  stock  to  other 
parties,  the  second  mortgagee,  although  he  could  require  the 
association  to  enforce  its  mortgage  first  upon  the  lot  which 
was  not  subject  to  his  charge,  had  no  right  to  compel  it  to 
appropriate  the  stock  to  the  payment  of  its  debt;^  while  the 
principal  debtor  still  owned  the  stock,  it  was  liable  to  be 
applied  upon  the  debt  secured  by  the  first  mortgage,  so  as  to 
relieve  the  security  of  the  second  mortgagee ;  ^  but  the  bur- 
den of  this  latent  equity  would  not  accompany  the  stock  into 
the  hands  of  a  bona  fide  purchaser  thereof  for  value.'  The 
junior  incumbrancer  cannot  insist  that  the  funds  shall  be 
marshalled,  when  the  effect  of  this  will  be  to  destroy  the 
remedies  or  impair  the  rights  of  the  purchasers  or  bona 
fide  grantees  of  one  or  both  of  the  funds  or  estates.^ 

§  66.  Where  One  of  the  Fonds  is  primarily  liable  for  the 
Payment  of  Both  Debts.  —  There  can  be  no  subrogation  for 
the  relief  of  the  owner  of  the  fund  which  is  primarily  liable 
for  both  debts,  the  very  object  of  subrogation  being  to  throw 
the  burden  upon  those  parties  or  that  fund  upon  which  rests 
the  primary  liability.*  A  testator  who  held  one  estate  in 
fee-simple  and  another  estate  in  fee-tail  left  an  annuity 
charged  upon  all  his  property.  A  judgment-creditor  of  the 
testator,  whose  judgment  was  a  charge  upon  both  estates,^ 
having  obtained  satisfaction  mainly  by  exhausting  the  fee- 
simple  estate,  the  annuitant  was  not  allowed  to  marshal  the 

*  ReiUy  r.  Mayer,  12  N.J.  Eq.  55.        *  Barnes  v.  Bacster,  1  To.  &  Co. 
'  Herbert  o.  Mechanics'  Building    Gh.  401 ;  Bagden  v.  Bignold,  2  Yo.  ft 

Association^    17    N.    J.    Eq.    497;  Co.  Ch.  377;  Lloyd  r.  Galbraith,  82 

PhiUipsburg  Building  Association  v.  Penn.  St.  103 ;  Green  o.  Kamage,  18 

Hawk,  27  N.  J.  Eq.  355 ;  Red  Bank  Ohio,  428 ;  8ager  v.  Tapper,  35  Mich. 

Building  Association  v.  Patterson,  27  134. 
N.  J.  1^.  223.  *  Jntea,  {{  6,  11,  46.    Amherat 

•  Reilly  9.  Mayer,  12  N.  J.  Eq.  65 ;  College  v.  Smith,  134  Mass.  543 ; 
Mechanics'  Building  Association  r.  Iowa  Loan  Co.  v.  Mowery,  67  Iowa, 
Conover,  14  N.  J.  Eq.  219.  113. 
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securities  as  against  the  remainder-man  of  the  fee -tail  estate, 
so  as  to  recoup  out  of  the  surplus  proceeds  of  that  estate  the 
amount  which  had  been  paid  to  the  creditor  out  of  the  fee- 
simple  estate.  ^^To  authorize  the  marshalling/'  said  the 
Master  of  the  Rolls,  "it  is  obviously  necessary,  not  only 
that  a  claim  should  exist  against  a  fund  subject  in  common 
with  another  fund  to  a  paramount  liability,  but  also  that 
those  interested  in  that  other  fund  should  not  have  a  right 
to  throw  that  liability  upon  the  fund  of  the  claimant.  A 
man's  own  property,  in  which  alone  his  legatees  can  claim, 
must  be  applied  to  the  payment  of  his  debts,  in  preference  to 
the  property  of  another,  against  which  the  statute  merely 
gives  a  remedy. "  ^  So,  a  junior  firm-creditor  cannot  compel 
another  firm-creditor  holding  a  senior  lien  on  both  firm  and 
individual  property  to  exhaust  first  the  latter  security,^ 
though  the  contrary  was  held  in  an  early  and  doubtful  case 
in  Tennessee.* 

§  66  a.  "Waiver  of  Right  of  marshaUlng  Assets.  —  Though  a 
junior  incumbrancer  has  the  right  in  equity  to  compel  a 
senior  judgment-creditor  to  levy  on  and  exhaust  the  other 
property  of  the  common  debtor,  before  coming  upon  that 
which  is  bound  by  the  junior  lien,*  yet  if  such  junior  credi- 
tor neglects  to  interfere  and  assert  his  right  until  after  the 
property  which  he  could  hold  has  been  sold  upon  the  execu- 
tion, this  sale  will  not  afterwards  be  set  aside  for  his  relief.^ 
He  will  be  taken  to  have  waived  his  right  to  the  application 
of  the  rule  of  two  funds,  unless  he  presses  it  before  the  prior 
creditor  has  enforced  his  securities,®  and  can  then  have  only 
such  protection  as  he  may  obtain  from  subrogation  to  the 
prior  creditors'  rights.^    The  mere  neglect  of  the  prior  credi- 

*  Douglass  V.  Cooksey,  Irish  R.  3  •  Baine  v.  Williams,  10  Sm.  &  M. 
Eq.  311.  (Miss.)  113.    So  in  Searles  v.  Jack- 

*  Bell  V.  HepwortL,  51  Hun  (N.  sonville  R.  R  Co.,  2  Woods,  621. 
Y.),  616.  ^  St  Joseph  Manufacturing  Co.  v. 

*  White  V.  Dougherty,  Mari;.  &  Daggett,  84  Ills.  556 ;  Turner  o.  Flinn, 
Yerg.  309.  67  Ala.  529. 

*  Jnieay  §  61.  »  Jniea,  $  62. 
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tor  by  which  his  lien  upon  one  of  the  funds  has  been  lost  will 
not,  in  the  absence  of  special  circumstances,  accrue  to  the 
advantage  of  the  junior  claimant  of  the  second  fund.^  The 
prior  creditor  of  two  funds  has  a  right  to  expect  a  notifica- 
tion of  the  right  of  a  junior  claimant  of  one  of  the  funds,  if 
the  latter  desire  to  restrict  the  action  of  the  former.* 

§  67.  Junior  Creditor  cannot  olaim  the  Benefit  of  a  Lien  es- 
tablished subsequently  to  his  Own.  —  One  lien-creditor  cannot 
claim  to  be  subrogated  to  any  security  taken  by  another 
which  had  not  become  a  lien  when  he  secured  his  own :  ac- 
cordingly a  subsequent  mortgagee,  having  also  taken  a  bond 
for  his  debt,  but  without  a  warrant  to  confess  judgment^ 
cannot  insist  that  a  prior  mortgagee  shall  enter  up  judgment 
upon  a  bond  and  warrant  of  attorney  that  accompanied  his 
mortgage,  in  order  to  throw  him  upon  other  property;  nor 
can  the  subsequent  mortgagee  object  to  the  waiver  of  a  judg- 
ment, subsequently  confessed  upon  the  prior  bond,  though 
purposely  withdrawn  in  order  to  make  way  for  other  judg- 
ment-creditors of  the  mortgagor,  whose  liens  upon  the  other 
property  are  posterior  in  date  to  his  lien  upon  the  mortgaged 
premises.^  And  a  junior  creditor  has  no  right  to  object  to 
an  appropriation  of  payments  in  favor  of  an  earlier  lien, 
so  long  as  the  security  which  he  originally  had  remains 
undiminished.^ 

§  68.  Creditor  subrogated  only  to  a  Fond  whioh  ought  to 
have  discharged  the  Debt  his  Fund  has  paid.  —  One  fund  can- 
not be  applied  to  the  relief  of  another  by  way  of  subrogation 
.  or  substitution,  unless  it  is  clearly  shown  that  the  former 
fund  was  liable  for  the  payment  of  the  debt  which  the  latter 
fund  has  discharged.*  The  liability  of  the  shareholders  in 
an  insurance  company  being  unlimited  as  to  the  general 

'  Sandidge  v.  Graves,  1  Fatt.  &  H.        *  Johnson's  Appeal,  37  Penn.  St. 

(Va.)  101.  268. 

^  Clarke  v,  Bancroft,  13  Iowa,  320.        *  Greenlee  v.  McDowell,  3  Jones, 

Postea,  i  81.  Eq.  (Nor.  Car.)  326. 

*  Miller  V.  Jacobs,  3  Watts  (Penn.), 
477. 


BUCCESSiyE  CLAIMB.  101 

creditors,  but  restricted  as  to  the  policy-holders^  the  com- 
panj  borrowed  money  upon  the  security  of  certain  calls  upon 
its  members.  Before  this  debt  was  paid,  the  company  was 
wound  up;  and  the  debt  was  subsequently  paid  out  of  the 
calls.  The  policy-holders  desired  to  have  the  amount  of  this 
debt  repaid  from  the  unlimited  assets,  so  as  to  throw  the 
burden  of  its  payment  upon  these  and  not  upon  the  limited 
assets ;  but  it  was  held  that  they  had  no  right  in  equity  to 
have  the  debt  thus  thrown  upon  the  imlimited  assets.^  Under 
such  circumstances  no  call  could  be  made  upon  the  share- 
holders for  the  purpose  of  recouping  to  the  policy-holders  the 
amount  of  the  capital  which  had  been  paid  to  the  general 
creditors ;  for  the  liability  of  the  shareholders  is  only  second- 
ary,^ and  the  policy-holders  could  assert  no  priority  in  the 
capital  over  the  general  creditors.^ 

§  68  <X.  Where  each  Creditor  has  a  Lien  upon  the  Same  One 
of  the  Funds.  —  This  doctrine  is  applicable  only  in  cases  in 
which  the  senior  creditor  has  a  lien  upon  two  funds,  of  which 
the  junior  creditor  can  hold  only  one.*  The  senior  creditor 
cannot  be  compelled  to  resort  to  property  not  included  in  his 
lien,  however  this  might  benefit  the  junior  claimant.^  Ac- 
cordingly, where  auctioneers  held  in  their  hands  a  part  of  the 
proceeds  of  a  brewery  which  they  had  sold  for  a  customer,  sub- 
ject to  their  lien  for  charges  thereon,  and  also  held  a  second 
fund  for  the  same  customer,  being  the  net  proceeds  of  certain 
personal  property  which  they  had  also  sold  for  him,  it  was 
held  that  they  might  well  apply  the  first  fund  to  the  payment 
of  their  charges,  and  pay  over  the  second  fund  to  their  cus- 
tomer, although  the  effect  of  this  was  to  leave  unprovided  for 
another  creditor  of  the  customer,  who  held  a  junior  charge  on 

^  International  Life  Ass.  Co.,  in  re,        ^  Detroit  Bank  v.  Haag,  82  Mich. 

S  Ch.  Div.  476.  607 ;    Southern   Michigan   Bank   v. 

*  Professional  Life  Lis.  Co.,  in  re,  Byles,  67  Mich.  296. 
L.  R.  3  Eq.  668.  *  State  o.  Aetna  Lis.  Co.,  117  Ind. 

s  State  Ins.  Co.,  iVi  re,  1  De  Qex,  251. 
Jones  &  Smith,  634. 
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the  first  fnnd.  This  junior  creditor  could  not  require  them 
to  pay  their  charges  out  of  the  second  fund,  and  thus  leave 
the  first  fund  available  for  his  benefit,  because  they  had 
themselves  no  lien  upon  the  second  fund.^ 

§  69.    Dootrlne  of  Two  Funds  applied  only  if  Debtors  are  the 
Same.  —  This  doctrine  of  two  funds  is  applied  only  to  cases 
in  which  two  creditors  have  the  same  common  debtor,*  and 
only  as  between  the  different  creditors,  or  others  who  stand 
among  themselves  in  the  same  relation.^    Where  a  creditor 
can  hold  the  joint  and  several  funds  of  two  debtors  for  the 
payment  of  his  demand,  a  court  of  equity  will  not  qualify 
this  right  by  limiting  the  liability  of  each  debtor  to  one-half 
of  the  debt.^    If  the  first  creditor  has  a  judgment  against  A« 
and  B.,  and  the  second  creditor  has  one  against  B.  only,  the 
latter  cannot  compel  the  former  to  restrict  himself  to  the 
property  of  A.,  when  it  does  not  appear  whether  A.  or  B. 
ought,  as  between  themselves,  to  pay  the  debt  due  to  the  first 
creditor,  and  no  equitable  rights  are  shown  in  B.  to  have  the 
debt  charged  upon  A.  alone.  ^    So,  also,  if  one  creditor  has  a 
lien  for  his  demand  upon  the  property  of  two  separate  debtors, 
and  another  creditor  has  a  junior  lien  only  upon  the  fund 
belonging  to  one  of  the  debtors,  the  latter  creditor  cannot 
require  the  former  to  collect  his  claim  wholly  out  of  that 
debtor  whom  the  latter  creditor  cannot  reach,^  unless  it  be 
shown  that  the  relations  between  the  co-debtors  are  such  as 
to  make  it  equitable  that  the  debtor  having  but  one  creditor 
should  pay  the  whole  of  the  senior  demand ;  for  equity  will 

1  Webb  V,  Smith,  30  Gh.  D.  192.  How.  (Miss.)  427 ;  Gammell  v.  Mul- 

«  BooDe  V,  Clark,  129  Ills.  466 ;  ford,  53  Ga.  78 ;  Prout  t;.  Lomer,  79 

Carter  v.  Neal,  24  Ga.  346 ;  KnouFs  Ills.  331. 

Appeal,  91  Penn.  St.  78 ;   House  v.        •  Kendall,  ex  parte^  17  Vesey,  814, 

Thompson,    3    Head    (Tenn.),  512;  520;  Dorr  t?.  Shaw,  4  Johns.  Ch.  (N. 

Saunders  v.  Cook,  22  Ind.  436  ;  Geg-  T.)  17  ;  Lloyd  v,  Galbraith,  32  Penn. 

ner  v.  Warfield,  72  Iowa,  11.  St.  103. 

•  Miller  v.  Cook,  135  His.  190.  «  Parker  v.  Dennie,  6  Pick.  (Mass.) 

*  Hoys  V.  Penn,   2   Harr.  &  G.  227 ;  Loudon  9.  Coleman,  62  Ga.  146. 
(Md.)  473;   Markham  v.   Calyit,  5 
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not  sanction  a  principle  which,  though  it  may  be  just  as  to 
the  creditors,  is  unjust  as  to  the  debtors.^  But  if  a  partner- 
ship creditor  has  obtained  payment  of  his  demand  out  of  the 
separate  property  of  one  of  the  partners,  whom  he  held  as  a 
surety  therefor,  the  separate  creditors  of  that  partner  may 
be  subrogated  to  the  rights  of  the  partnership  creditor  against 
the  firm  assets,^  unless  it  should  appear  that  the  partner 
whose  separate  property  had  thus  been  taken  was  then  in- 
debted to  the  firm.^  And  the  general  rule  that  courts  of 
equity  will  marshal  securities  only  among  creditors  of  the 
same  debtor  is  subject  to  the  exception  that  equity  will  en- 
force a  duty  on  the  part  of  one  debtor  to  pay  in  exoneration 
of  another,  by  subjecting  first  the  property  of  the  principal 
debtor.* 

§  70.  Jtmior  Creditor  cdimot  be  subrogated  nntU  Prior  Credi- 
tor eatiflfied.  —  Before  one  creditor  can  be  subrogated  to  the 
rights  of  another,  the  demand  of  the  latter  must  be  satisfied, 
80  that  he  shall  be  relieved  from  all  further  trouble,  risk, 
and  expense.^  The  creditor  holding  two  funds  may  avail 
himself  of  either  of  them  until  he  has  secured  his  whole 
claim.  ^  And  if  one  creditor  has  got  his  payment  from  the 
fund  which  was  available  to  another,  under  such  circum- 
stances as  to  entitle  the  latter  to  be  subrogated  to  the  former's 
claim  against  another  fund,  yet  the  latter  must  claim  his 
subrogation  before  the  rights  of  any  assignee  of  that  fund 
have  accrued.^ 


*  Ajres  V.  Husted,  16  Conn.  604 ;  17  ;    Kendall,  ex  parte,  17  .  Vesey, 
Cannon  v.  Hudson,  6  Del.  21,  &  6  614,  620. 

Del.  Ch.  112 ;  Wise  v.  Shepherd,  13         »  Grars  Estate,  139  Penn.  St.  69  ; 

Lis.  41.  Swigert  v.  Bank  of  Kentucky,  17  B. 

«  Averill  V.  Loucks,  6  Barb.  (N.  Mon.  (Ky.)  268;  Carter  v.  Neal,  24 

Y.)  470.  Ga.  346. 

«  Sterling  v.  Brightbill,  6  Watte         •  Quackenbush  v.  CyHare,  129  N. 

(Penn.),  229.  T.  486  ;  Taylor's  Appeal,  81  Penn.  St. 

*  Hodges  V,  Hickey,  67  Miss.  716 ;  460. 

Hall   9.   Stevenson,   19  Oreg.   16^^;         ^  Williams  v.  Washington,  1  Dev. 

Dorr  V.  Shaw,  4  Johns.  Ch.  (N.  Y.)  Eq.  (Nor.  Car.)  137.    Jniea,  §  66. 
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§  71.  ApplloKtion  of  thase  Prlnoiples  to  a  Gaoa  of  Be^anl 
Creditors  of  Joint  and  Ba^eral  Debtors.  —  The  Pittsburg  Bank, 
having  the  first  judgment  against  and  lien  on  the  real  estate 
of  Peter  Peterson,  Lewis  Peterson,  and  James  Eincaid,  sat- 
isfied its  judgment  by  selling  land  which  was  the  individual 
property  of  Lewis  Peterson.  The  Monongahela  Navigation 
Company  had  the  second,  and  William  Sheer  the  third, 
judgment  against  and  lien  on  the  real  estate  of  the  two 
Petersons,  but  not  against  Kincaid  or  on  his  estate.  After 
these  judgments,  William  Taylor  obtained  three  judgments 
.iigainst  the  Petersons  and  Kincaid,  on  which  Thomas  Dale 
became  bail  for  the  stay  of  execution,  and  as  such  paid  the 
three  judgments,  after  other  judgments  had  been  obtained 
against  the  Petersons  and  Kincaid.  Among  these  was  a 
judgment  in  favor  of  Sylvanus  Lathrop,  upon  which  the  real 
estate  of  fhe  Petersons  and  Kincaid  was  taken  in  execution 
and  sold,  as  also  under  a  prior  levy  upon  the  judgment  in 
favor  of  the  Pittsburg  Bank.  Under  these  circumstances  it 
was  held  that  the  Monongahela  Company  was  entitled  to  be 
subrogated  to  the  rights  of  the  bank,  and  to  have  its  judg- 
ment satisfied  out  of  the  money  arising  from  the  sale ;  and 
then  that  William  Speer  was  entitled  to  receive  the  residue 
of  the  money  towards  the  satisfaction  of  his  judgment ;  but 
that  Thomas  Dale  could  not  be  subrogated  to  the  rights  of 
the  bank  or  receive  any  portion  of  the  money,  in  preference 
to  the  judgment-creditors  of  the  Petersons  and  Kincaid, 
though  such  judgments  might  be  subsequent  to  Taylor's 
judgments.  ^ 

§  72.  Release  by  Prior  Creditor  of  Fund  primarily  liable  to 
him.  —  A  prior  creditor  of  two  funds,  who  has  notice  of  such 
a  junior  charge  upon  one  of  those  funds  that  the  junior  credi- 
tor may  require  him  to  resort  in  the  first  instance  to  the 
other  fund,  will,  by  a  release  of  the  fund  thus  primarily  liable 
to  him,  postpone  his  lien  upon  the  remaining  fund  to  that  of 

1  Lathrop's  Appeal,  1  Penn.  St.  512. 
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the  second  creditor,  to  the  extent  of  tiie  value  of  the  primary 
fond ;  so  far  as  the  subsequent  creditor  is  concerned,  the  debt 
of  the  prior  creditor  is  pro  tavto  satisfied  by  such  a  release.^ 
And  the  prior  creditor's  waste  or  misapplication  of  his  pri- 
mary fund  will,  as  to  the  junior  creditor,  have  the  same  effect 
as  the  express  release  thereof.  *  Accordingly,  where  one  credi- 
tor had  a  lien  upon  two  pieces  of  land  belonging  to  the  same 
debtor,  and  another  creditor  had  a  junior  lien  upon  one  only 
of  these  tracts,  and  the  first  creditor  by  his  conduct  released 
his  claim  upon  that  tract  upon  which  his  was  the  only  lien, 
which  was  more  than  sufficient  to  have  paid  the  whole  of  his 
demand,  it  was  held  that  the  debt  due  to  the  junior  creditor 
should  be  first  satisfied  out  of  that  tract  on  which  hoik  had 
a  lien.*  Where  the  agent  of  a  judgment-creditor  was  present 
at  the  sale  by  the  debtor  to  a  third  party  of  certain  lands  on 
which  the  judgment  was  a  lien,  and  drew  the  conveyance, 
and  was  informed  of  the  terms  of  the  sale,  and  the  debtor 
afterwards  delivered  to  such  agent  as  security  for  the  payment 
of  the  judgment-debt  tiie  notes  taken  for  the  purchase-money 
of  the  lands,  it  was  held  that  this  was  sufficient  constructive 
notice  to  the  creditor  of  the  facts,  and  that  the  receipt  of  the 
notes  by  his  agent  with  knowledge  of  their  consideration, 
although  it  did  not  destroy  the  creditor's  lien  upon  the  land 
as  security  for  the  payment  of  his  judgment,  in  case  it  should 
not  be  otherwise  satisfied,  imposed  upon  him  in  equity  the 
duty  to  apply  the  proceeds  of  the  notes  in  reduction  of  the 
judgment ;  and  t]j^at  the  creditor  was  also  bound  in  equity  to 
retain  all  other  property  which  had  been  delivered  to  him  as 
security  for  the  judgment,  and  to  apply  its  proceeds  also 
upon  the  judgment,  before  resorting  to  the  land  and  taking 

*  Washington  Building  Association  ^  Gordon  v.  Bell,   50  Ala.  21S; 

V.  Beagben,  27  N.  J.  Eq.  98;  Dillon  Henderson  v.  Uuej,  45  Ala.  275. 

V.  Bennett,  14  Sm.  &  M.  171 ;  Jordan  *  Glass  v.  Pullen,  6  Bosh  (Ky.), 

V.  Hamilton  Bank,  11  Neb.  499 ;  Haz-  346. 
ard  V.  Fiske,  83  N.  Y.  287 ;  s.  c.  18 
Hnn,  277. 
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it  away  from  the  purchaser  thereof;  and  that  the  surrender 
by  the  creditor  of  any  such  security,  sufficient  to  have  satis- 
fied the  debt,  discharged  the  lien  of  the  judgment  upon  this 
land  in  the  hands  of  the  purchaser.^ 

§  73.  But  Release  of  Primary  Fund  wUl  not  prejudice  Prior 
Creditor  if  made  in  Good  Faith  and  without  Notice.  —  If,  how- 
ever, the  prior  creditor's  release  of  the  fund  primarily  liable 
to  him  was  made  in  good  faith,  and  without  knowledge  of 
the  facts  which  established  the  claim  of  the  junior  creditor, 
his  release  will  not  prejudice  his  right  of  precedence  in  the 
common  fund  over  the  subsequent  creditor.  *  Nor  will  his 
claims  upon  the  secondary  fund  be  prejudiced  unless  his 
rights  to  the  primary  fund  which  he  has  chosen  to  abandon 
were  clear  and  not  seriously  contested,  and  his  remedies  for 
obtaining  its  application  upon  his  demand  were  reasonably 
efficient.^  A  settlement  of  a  contested  litigation  made  in 
good  faith,  whereby  he  receives  less  than  its  value  from  the 
primary  fund,  will  not  interfere  with  the  prosecution  of  his 
right  to  the  secondary  fund.^  Although  a  second  mortgagee 
of  part  of  the  same  property  which  is  covered  by  the  first 
mortgage  may  require  the  first  mortgagee  to  act  with  reason- 
able diligence  in  enforcing  and  preserving  his  rights,  yet  he 
cannot  in  equity  compel  the  latter  to  account  for  the  value 
of  property  covered  by  his  mortgage,  which  has  without  his 
fault  been  put  out  of  his  reach  by  the  mortgagor.*  The  prior 
creditor's  rights  will  not  be  affected  by  his  having  released 
one  fund,  if  the  remaining  fund  is  amply  sufficient  for  the 
payment  of  all  the  claims.^ 

§  74.  Purchase  of  a  Portion  of  an  Incumbered  Batate ;  Rights 
of  the  Purchaser.  —  The  purchaser  of  land  which,  in  common 
with  other  land,  is  subject  to  an  incumbrance,  for  the  pay- 

1  Ingalls  V.  Morgan,  10  N.  Y.  178.  148  Mass.  300 ;  Eoss  v.  Duggan,  5 

'  Cheeseborough    v.    Millard,    1  Color.  85. 

Johns.  Ch.  (N.  Y.)  409.  *  Shields  v.  Kimbrongh,  64  Ala. 

«  Kidder  v.  Page,  48  N.  H.  380 ;  604. 

Brown  v.  South  Boston  Savings  Bank,  *  Kelly  v.  Whitney,  45  Wise.  110. 
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ment  of  which  the  other  land  is,  or  has  become  by  his  pur- 
chase, the  primary  fmid,  acquires  by  his  purchase  the  right 
of  paying  off  the  lien  or  other  incumbrance,  and  of  being 
subrogated  for  his  indemnity  to  the  rights  of  its  holder.^  If 
the  mortgage-debt  is  not  to  be  charged  primarily  upon  either 
estate,  he  can  then  require  a  reasonable  contribution  from 
the  holders  of  the  other  land,^  the  general  rule  being  that 
when  the  estates  of  two  or  more  persons  are  subject  to  a  com- 
mon incumbrance,  for  the  payment  of  a  common  debt,  it  is 
to  be  borne  ratably  by  all,*  and  one  who  pays  the  whole  for 
the  benefit  of  all  will  have  the  right  to  hold  all  the  estates 
thus  redeemed,  until  ttie  others  shall  reimburse  him  an  equita- 
ble proportion  of  the  sum  which  he  has  thus  paid  for  iLuir 
common  benefit ;  ^  or  if  he  has  paid  his  proportion  of  the  debt, 
and  the  mortgagee,  having  sold  the  other  land  for  enough 
to  pay  the  remainder,  fails  to  enforce  these  sales  by  agree- 
ment with  the  owners  of  such  other  lands,  the  mortgagee  can- 
not afterwards  further  hold  his  land  for  any  balance  which 
the* other  land  fails  to  pay.*^  If,  however,  the  primary  liabil- 
ity for  the  payment  of  the  debt  rested  upon  the  estate  of  him 
who  has  satisfied  it,  then  his  payment  will  give  him  no  claim 
upon  the  rest  of  the  incumbered  property,®  even  though  he 
took  an  assignment  of  the  mortgage  or  other  charge."^ 

»  Sergeant ».  Rowsey,  89  Mo.  617 ;  (Mass.)  47 ;  Allen  v,  Clark,  17  Pick. 

O'Brien   v.   Krenz,  36   Minn.   136;  (Mass.)  47;    Salem  v.  Edgerly,  33 

Fletcher  v.  Chase,  16  N.  H.  38 ;  Kil-  N.  H.  46 ;  Chittenden  v.  Barney.  1 

born  V.  Robbins,  8   Allen  (Mass.),  Vt.  28 ;  Young  v,  Williams,  17  Conn. 

466;  Lorn,  /.,  in  Street  v.  Beal,  16  393 ;  Skeel  v.  Sprakcr,  8  Paige  (N. 

Iowa, 68, 70;  Cheevert;. Fair,  5  CaUf.  Y.),  182;  Cheeseborough  v.  Millard, 

337.  1  Johns.  Ch.  (N.  Y.)  409 ;  Stevens  v. 

a  White  v.  White,  9  Vesey,  554 ;  Cooper,  1  Johns.  Ch.  (N.  Y.)  425. 
Jones  V.  Jones,  5  Hare,  440 ;  Lynuui         •  Jennings  v.  Vickers,  31  La.  Ann. 

V.  Little,  15  Vt.  576;  Henderson  v.  679. 
Stewart,  4  Hawks  (Nor.  Car.),  256.  •  Merritt  v,  Richey,  97  Ind.  236. 

•  New  Jersey  Sinking  Fund  v.  "^  Mclntire  w.  Parks,  59  N.  H. 
Woodward,  40  N.  J.  Eq.  23.  258  ;   Chase  v.  Woodbury,  6  Cush. 

*  SAaw,  C.  /.,  in  Chase  w.  Wood-  (Mass.)  143 ;  George  v.  Wood,  11 
bury,  6  Cush.  (Mass.)  143,  146 ;  Allen  (Mass.),  41,  42 ;  Cushing  v. 
Brown  v.  Worcester  Bank,  8  Met.  Ayer,  25  Maine,  383. 
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§  75.  Order  of  liability  of  Separata  Paroela  of  Inonmberad 
Bstate  sold  sacoettively.  —  When  different  parcels  of  premises, 
the  whole  of  which  are  subject  to  the  burden  of  a  mortgage 
or  other  charge,  are  successively  sold  to  different  purchasers 
with  warranty,  the  rule  almost  universally  adopted  to  deter- 
mine the  comparative  liability  of  the  different  parcels  is  thafc 
any  portion  retained  by  the  debtor  or  mortgagor  shall  be  first 
applied  to  the  payment  of  the  debt  secured  by  the  charge  or 
mortgage,^  and  if  that  is  not  sufficient,  then  the  other  parcels 
shall  be  resorted  to  in  the  inverse  order  of  their  alienation, 
the  parcel  last  sold  being  first  applied  upon  the  debt,^  even 
though  a  part  of  the  remaining  land  is  situated  in  another 
State.  ^  The  first  purchaser  from  the  mortgagor  has  the  prior 
equity,^  although  he  did  not  actually  pay  the  consideration 

^  Savings  Bank  v.  Cresswell,  100  *  Ohio  St.  305 ;    Ck>mineTcial  Bank  v. 

V.  S.  630 ;  Orvis  ».  Powell,  98  U.  S.  Western  Reserve  Bank,  11  Ohio,  444 ; 

176 ;   Dougherty  v.  Richardson,  20  Paxton  v.  Harrier,  11  Penn.  St.  318 ; 

Ind.  413 ;  Edwards  v.  Applegate,  70  Beddow  v.  De  Witt,  43  Penn.  St.  326 ; 

Ind.  325 ;  Gantz  v.  Toles,  40  Mich.  Jones  v,  Mjrick,  8  Gratt.  (Va.)  179 ; 

725  ;  Hors  Appeal,  84  Penn.  St.  40 ;  Schofield  v.  Cox,  8  Gratt.  ( Va.)  533 ; 

Lowry  v.  McKinney,  68  Penn.  St.  Norton  v.  Lewis,  3  So.  Car.  25  ;  Bur- 

294 ;  Raun  v.  Reynolds,  11  Calif.  14 ;  ton  v,  Henry,  90  Ala.  281 ;  Hutton  v. 

Keirsted  v.  Avery.  4  Paige  (N.  Y.),  1.  Lockridge,  22  W.  Va.  159 ;  Pallen  v- 

*  Holden  v.  Pike,  24  Maine,  427 ;  Agricaltaral  Bank,  1  Freem.  (Miss.) 

Wallace  v.  Stevens,  64  Maine,  225  ;  419 ;  Dagger  v.  Tayioe,  60  Ala.  504 ; 

Bradley  v.  George,  2  Allen  (Mass.),  Aiken  v.  Bruen,  21  Ind.  137 ;  McCul- 

392 ;    Pike    v,    Goodnow,  12    Alien  lum  v.  Turpie,  32  Ind.  146 ;  Lock  v. 

(Mass.),    472;    Allen  ».    Clark,   17  Fulford,  52  Ills.  166;   Matteson  v. 

Pick.  (Mass.)  47 ;  Sandford  v.  HiU,  46  Thomas,  41  Ills.  110 ;  State  v.  Titus, 

Conn.  42 ;  Brown  v.  Simons,  44  N.  H.  17  Wise.  241 ;  Wamen  9.  Foreman, 

475  ;  Deavitt  v.  Judevine,  60  Vt  695  ;  19  Wise  35 ;  Aiken  v.  Milw.  &  St. 

Gates  V.  Adams,  24  Vt.  71 ;  Lyman  Paul  R.  R.  Co.,  37  Wise.  469 ;  Sibley 

V.Lyman,  32  Vt.  79  ;Skeelv.Spraker,  v.  Baker,  23  Mich.  312;   Cooper  v. 

8  Paige  (N.  Y.).  182;    Kellogg  v.  Bigley,  13  Mich.  463 ;  Payne  ©.Avery 

Rand,  11  Paige  (N.  Y.),  59 ;  Welch  21  Mich.  624. 

V.  James,  22  How.  Pr.  (N.  Y.)  474 ;  •  WeUing  v,  Ryerson,  94  N.  Y.  98. 

Green  v.  MiUbank,  3  Abbott  New  Cas.  *  Van  Slyke  v.  Van  Loan,  26  Hun 

(N.  Y.)  138 ;  Chapman  v.  West,  17  (N.  Y.),  344 ;  Ellison  v.  Pecare,  29 

N.  Y.  125 ;  Keene  v.  Munn,  16  N.  J.  Barb.  (N.  Y.)  333 ;  Edge  v.  Goulard, 

Eq.  398 ;  Dawes  v.  Cammus,  32  N.  J.  36  N.  J.  Eq.  43 ;  Homing's  Appeal, 

Eq.  456 ;  Mount  v.  Potts,  23  N.  J.  90  Penn.  St.  388 ;  Miller  v.  Rogen^ 

Eq.  188 ;   Stemberger  v.  Hanna,  42  49  Tex.  398. 
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for  his  purchase  until  after  other  portions  of  the  mortgaged 
premises  had  been  purchased  and  paid  for  by  other  pur- 
chasers.^ This  principle  of  charging  different  portions  of 
the  mortgaged  premises  which  have  been  sold  at  different 
times  after  the  execution  of  the  mortgage,  in  the  inverse 
order  of  their  alienation,  is  not  confined  to  the  original 
alienations  of  the  mortgagor  who  is  personally  responsible 
for  the  debt'  It  is  equally  applicable  to  several  conveyances 
of  separate  parcels  of  the  mortgaged  premises  made  at  differ- 
ent times  by  his  grantee,  who  conveys  with  warranty.'  The 
first  purchaser  with  warranty  of  a  portion  of  an  estate,  ihe 
whole  of  which  is  subject  to  the  burden  of  a  mortgage,  judg- 
ment-lien, or  other  incumbrance,  acquires  by  his  purchase 
an  equitable  right  to  have  the  payment  of  the  debt  which 
creates  the  incumbrance  cast  upon  the  remaining  property;* 
and  each  subsequent  purchaser  of  other  portions  of  the  in- 
cumbered estate  takes  subject  to  this  right  in  prior  purchas- 
ers, and  acquires  the  same  right  against  those  who  purchase 
other  portions  subsequently  to  his  purchase.^  And  the  sub- 
sequent purchasers  have  sufficient  notice  of  the  equitable 
charge ;  for  when  the  records  disclose  an  incumbrance  upon 
property  of  which  a  party  is  taking  a  conveyance,  and  also 
show  that  this  incumbrance  rests  likewise  upon  other  prop- 


^  Gouvemeur  v.  Lynch  ,  3  Paige  (So.  Car.)  173 ;  Wallace  v.  Nichols,  56 

(N.  Y.),  300.      And  see  George  v.  Ala.  321 ;  Hunt  v.  Mansfield,  31  Conn. 

Kent,  7  Allen  (Mass.),  16 ;  Northrnp  488 ;  GUbert  v.  Haire,  43  Mich.  283  ; 

V.  Metcalf,  11  Paige  (N.  Y),  570.  McClaskey  v.  O'Brien,  16   W.  Va. 

«  See  Crawford  v.  Richeson,  101  791 
Ills.  351;  Hardin  ».  Melton,  28  So.        «  Hahn  v.  Behrman,  73  Ind.  120; 

Car.  38.  Lynch  v.  Hancock,  14  So.  Car.  66 ; 

•  Guion».  Knapp,  6  Paige  (N.  Y.),  NUes  v.  Harmon,  80  Ills.  396;  Mo- 
35 ;  HUes  V,  Coult,  30  N.  J.  Eq.  40.  Kinney  v.  Miller,  19  Mich.  142 ;  Mid- 

*  Georgia  Pacific  R.  R,  Co.  v,  dletown  Bank  v.  Middletown  Academy, 
Walker,  61  Miss.  481 ;  Beard  v.  5  Del.  Ch.  596 ;  Miller  v.  Holland,  84 
Fitzgerald,  105  Mass.  134 ;  Schryrer  Ya.  662 ;  Ronsseau's  Snocession,  23 
V.  Teller,  9  Paige  (N.Y.),  173;  Lowry  La.  Ann.  1;  Iglehart  t;.  Crane,  42 
9.  McKinney,  68  Penn.  St  294 ;  Bank  Ills.  261 ;  Judsou  v.  Dada,  79  N.  Y. 
of  Hamburg  v.  Howard,  1  Strobh.  £q.  378b 
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ertj,  and  on  an  examination  directed  to  this  other  propertj 
disclose  the  additional  fact  that  a  conveyance  of  this  latter 
property  has  been  made  which  gives  an  equitable  right  to  the 
grantee  thereof  to  throw  the  burden  of  the  incumbrance  upon 
the  first  property,  the  intending  purchaser  must  be  presumed 
to  have  made  such  examination,  and  accordingly  to  have  had 
notice  of  such  equitable  right  ^  Successive  mortgages,  to  the 
extent  of  the  interest  which  they  create,  are  regarded  like 
other  conveyances.^  But  this  rule  has  no  application  to  a 
case  in  which  successive  conveyances  of  different  parcels  of 
the  mortgaged  property  have  been  made  to  the  same  pur- 
chaser ;  ^  nor  will  it  be  extended  to  cover  successive  sales  of 
undivided  interests  in  the  same  property,*  nor  so  as  to  cover 
any  case  in  which  its  enforcement  would  be  prejudicial  to 
the  creditor.^  And  the  request  for  its  application  must  be 
made  before  the  foreclosure  is  c(»npleted.^  The  same  rule 
has  been  applied  for  the  protection  of  a  purchaser  from  the 
mortgagor  of  one  of  several  mortgaged  chattels  by  compelling 
the  mortgagee  to  resort  for  his  payment  first  to  the  chattels 
retained  by  the  mortgagor.^ 

§  76.  Rule  in  Iowa  and  Kentucky.  —  But  this  rule  of  apply- 
ing upon  the  mortgage  such  portions  of  the  mortgaged  prop- 
erty as  have  been  conveyed  by  the  mortgagor  in  the  inverse 
order  of  their  alienation  has  not  been  followed  in  Iowa  and 
Kentucky.  In  Iowa  it  is  held  that  where  portions  of  the 
mortgaged  property  have  been  sold  and  conveyed  subsequently 


»  Hunt  V.  Mansfield.  81  Conn.  488 ; 
Iglehart  r.  Crane,  42  Ills.  261. 

«  Schryver  0.  Fuller,  9  Paige  (N.  Y.), 
173 ;  Thomas  v.  Moravia  Foundry  Co., 
43  Hun  (N.  Y.),  487 ;  Converse  v. 
Ware  Savings  Bank,  152  Mass.  407 ; 
Millsaps  t;.  Bond,  64  Mississippi, 
453 ;  Fassett  v.  Mnlock,  5  Colorado, 
466. 

•  Steere  v.  Childs,  15  Hun  (N.  Y.), 
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^  Cashman  v.  Martin,  50  How.  Pr. 
(N.  Y.)  337. 

»  Pancoast  v,  Duval,  26  N.  J.  Eq. 
445 ;  Cashman  v.  Martin,  50  How.  Pr. 
(N.  Y.)  337;  Francis  v.  Herren,  101 
Nor.  Car.  497;  Jackson  v,  Sloan,  76 
Nor.  Car.  306. 

*  St.  Joseph  Manufacturing  C/O.  v. 
Daggett,  84  Ills.  556. 

»  High  V.  Brown,  46  Iowa,  259  j 
Lee  V.  Buck.  13  So.  Car.  178. 
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to  the  mortgage,  and  the  mortgagor  retains  the  remaining 
part,  the  portion  which  remains  unsold  should  indeed  be  first 
subjected  to  the  payment  of  the  mortgage-debt;^  for  although 
the  mortgage  is  a  lien  resting  upon  all  the  estate  alike,  yet 
the  mortgagor,  in  addition  to  the  legal  obligations  resulting 
from  the  stipulations  in  his  mortgage-deed,  and  from  the 
covenants  in  his  deed  to  his  grantee,  is  morally  bound  to  pay 
the  debt  and  to  clear  away  any  incumbrance  from  the  prop- 
erty which  he  has  sold;  but  that,  as  between  the  grantees 
who  have  purchased  different  parcels  of  the  incumbered 
estate  from  the  mortgagor  at  different  times,  there  is  no 
greater  moral  obligation  to  pay  the  debt  resting  upon  one 
than  upon  the  other;  and  accordingly  the  subsequent  pur- 
chasers of  the  different  portions  of  the  mortgaged  premises 
must  contribute  ratably  to  the  discharge  of  the  incumbrance.^ 
The  same  doctrine  is  maintained  in  Kentucky.  ^  And  it  has 
been  held  in  Greorgia  that  the  purchasers  of  parts  of  the  mort- 
gaged property  from  the  mortgagor  cannot  compel  the  mort- 
gagee to  resort  for  the  payment  of  his  debt  to  that  part  of 
the  mortgaged  property  which  remains  in  the  possession  of 
the  mortgagor ;  *  though  their  rights  against  the  debtor  and 
against  incumbrancers  junior  to  themselves  are  recognized.^ 

§  77.  No  Distinction  between  Mortgage  and  Judgment-lien 
or  other  Inonmbranoe.  —  A  distinction  has  sometimes  been 
made  between  the  lien  of  a  judgment  or  attachment  and  that 
of  a  mortgage.  It  was  decided  in  Virginia  that  where  a 
judgment  has  been  recovered  against  a  debtor  which  is  a  lien 
upon  his  real  estate,  and  he  subsequently  conveys  his  lands 

*  Mickley  v,  Tomlinson,  79  Iowa,  •  Dickey  v.  Thompson,  8  B.  Mon. 

383;  Dilgert;.  Palmer,  60  Iowa,  117 ;  (Ky.)  312;  Beall  v.  Barclay,  10  B. 

Taylor  v.  Short,  27  Iowa,  361.  Mon.  (Ky.)  261 ;  Morrison  v.  Beck- 

«  Hnff  V.  Tarwell,  67  Iowa,  298 ;  with,  4  T.  B.  Mon.  (Ky.)  73 ;  Blight 

Barney  v,  Meyers,  28  Iowa,  472 ;  Qrif-  ».  Banks,  6  Id.  192. 

fith  V.  Lovell,  26  Iowa,  226 ;  Massie  ^  Knowles  v.  Lawton,  18  6a.  476. 

V.  Wilson,  16  Iowa,  390;  Bates  v.  ^  Craigmales  v.  Gamble,   85  Ga. 

Roddick,  2  Iowa,  423.  439 ;  Manley  o.  Ayers,  68  Ga.  607. 
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by  separate  conveyances  made  at  yarious  times  in  different 
parcels  to  different  grantees,  all  the  debtor's  lands  in  the 
hands  of  these  respective  grantees  are  alike  liable  to  the 
creditor,  and  must  contribute  to  satisfy  the  judgment  pro 
rata^  and  not  in  the  inverse  order  of  their  alienation ;  ^  but 
doubt  was  speedily  thrown  upon  this  decision  by  the  same 
court  which  had  rendered  it,^  and  it  has  since  been  expressly 
overruled.^  And  in  Tennessee  it  has  been  held  that  the 
several  purchasers  of  different  tracts  of  land  from  one  whose 
real  estate  is  all  subject  to  the  lien  of  an  execution  are  mere 
strangers  to  each  other;  and  if  some  of  these  purchasers 
afterwards  lose  their  lands  by  having  them  sold  on  the  exe- 
cution, they  have  no  right  either  of  indemnity  or  contribu- 
tion against  the  others,  and  no  remedy  against  the  grantor, 
if  their  purchases  were  by  deed  and  without  fraud  or  war- 
ranty.^ But  the  great  mass  of  the  cases  put  the  incumbrance 
of  a  judgment  upon  exactly  the  same  ground  as  any  other 
incumbrance,  as  to  its  effects  upon  the  rights  of  subsequent 
purchasers  of  parts  of  the  incumbered  premises.^  The  same 
rule  will  be  applied  to  a  devise  of  lands  charged  with  the 
payment  of  legacies :  portions  of  the  lands  which  have  been 
conveyed  by  the  devisee  at  different  times  will  be  charged 


^  Beverley  v.  Brooke,  3  Leigh 
(Va.),  426. 

'  Conrad  v»  Harrison,  3  Leigh 
(Va.),  532. 

•  McLung  V.  Beime,  10  Leigh 
(Va.),  394;  Henkle  v.  Allatadt,  4 
Gratt.  (Va.)  284;  Rodgers  v,  Mc- 
Cluer,  4  Gratt.  (Va,)  81 ;  Brengle  r. 
Bichardson,  78  Va.  406. 

^  Jobe  V.  O'Brien,  3  Humph. 
(Tenn.)  34. 

*  National  Savings  Bank  v.  Cress- 
well,  100  U.  S.  63Q;  Hunt  v.  Mans- 
field, 31  Conn.  488 ;  Fallen  v.  Agri- 
cultural Bank,  1  Freem.  (Mbs.)  419 ; 
Welch  V.  James,  22  How.  Pr.  (N.  Y.) 
474 ;  Clowes  t7.  Dickinson,  5  Johns.  Ch. 


(N.  T.)  236 ;  8.  c,  on  appeal,  9  Cow. 
(N.  Y.)  403 ;  Barnes  v.  Mott,  64  N.  Y. 
397;  IngaUs  17.  Morgan,  10  N.Y.  178; 
Howard  Ins.  Co.  v.  Halsey,  8  N.  Y. 
271;  James  v.  Hubbard,  1  Paige 
(N.  Y),  228;  Taylor  v.  Maris,  5 
Rawle  (Penn.)  51 ;  Nailer  v.  Stanley, 
10  Serg.  &  R.  (Penn.)  450;  Eben- 
hardt's  Appeal,  8  Watts  &  Serg. 
(Penn.)  327;  Cowden's  Estate,  1 
Penn.  St.  267 ;  Edwards  v,  Applegate, 
70  Ind.  325;  Russell  v.  Houston,  5 
Ind.  ]  80 ;  Fowler  v,  Barksdale,  1  Harp. 
Eq.  (So.  Car.)  164 ;  Relfe  v.  Bibb,  43 
Ala.  519 ;  Hunt  v.  Ewing,  19  Lea 
(Tenn.),  619. 
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for  the  legacies  in  the  hands  of  his  grantees  in  the  inverse 
order  of  their  alienation  by. him ;^  and  the  same  rule  has 
been  applied  to  the  incumbrance  of  a  widow's  right  of  dower,^ 
and  to  other  liens  upon  property.' 

§  78.  Release  of  Estate  primarily  liable  discharges  pro  tanto 
that  secondarily  liable.  —  From  the  foregoing  rule  as  to  the 
order  of  charging  the  dijfferent  parcels  of  the  incumbered 
premises,  it  follows  that  if  the  mortgagee,  with  notice  of 
the  facts,^  releases  from  the  lien  of  his  mortgage  that  portion 
of  the  premises  which  is  primarily  liable  thereto,  he  thereby 
releases  pro  tanto  that  portion  of  the  premises  which  is  only 
secondarily  liable ;  for  he  has  thereby  prevented  the  subroga- 
tion to  ^hich  the  owner  of  the  latter  portion  would,  upon  his 
payment,  be  entitled  against  the  former.**  When,  after  such 
a  release,  the  incumbrance  is  sought  to  be  enforced  against 
the  latter  portion,  its  owner  can  claim  an  abatement  of  his 
liability  to  the  extent  of  the  value  of  that  portion  which 
should  have  been  made  the  primary  fund  for  the  payment  of 
the  debt,  ^  Thus,  if  the  mortgagee  of  several  parcels  of  land 
releases  one  parcel,  he  will  be  held  to  junior  incumbrancers 

1  Elwood  V.  Deifendorf,   5   Barb.  Ch.  (N.  Y.)  510;  Ingalls  r.  Morgan, 

(N.  Y.)  398 ;    Jenkins  ».   Freyer,  4  10  N.  Y.  178 ;    Guion  v.  Knapp,  6 

Paige  (N.  Y.),  47  ;  Nellona  v,  Truax,  Paige  (N.  Y.),  35 ;  Blair  ».  Ward,  10 

6  Ohio  St.  97.  N.  J.  Eq.  119 ;  Harrison  r,  Guerin,  27 

«  Raynor    ».    Raynor,     21    Hun  N.J.  Eq.  219;  Paxton  v.  Harrier,  11 

(N.  Y.),  36.  Penn.  St.  312 ;  Brown  v.  Simons,  44 

•  Jones  V,  Phelan,  20  Gratt.  (Va.)  N.  H.  475  ;  Parkman  v.  Welch,  19 
229 ;  Whitten  v,  Saunders,  75  Va.  Pick.  (Mass.)  231 ;  Johnson  v.  Rice, 
563;  Alabama  v.  Stanton,  5  Lea  8  Greenleaf  (Me.),  157;  Stewart  v, 
(Tenn.),  423 ;  Wright  v.  Atkinson,  3  McMahan,  94  Ind.  389 ;  Iglehart  r. 
Sneed  (Tenn.),  585 ;  Blight  v.  Banks,  Crane,  42  Ills.  261 ;  Mobile  Ins.  Co. 
6  T.  B.  Mon.  (Ky.)  192 ;  Cone  p.  Don-  v,  Huder,  35  Ala.  713 ;  Groesbeck  ». 
aldson,  47  Penn.  St.  363 ;  Dungan  v.  Matteson,  43  Minn.  547 ;  Shepherd  v, 
Dollman,  64  Ind.  327;  Bull  v.  Gris-  Brown,  3  Mackey  (D.  C),  266. 
wold,  14  R.  I.  22 ;  Thorington  v.  •  Shrack  ».  Shiner,  100  Penn.  St 
Montgomery,  82  Ala.  591.  451 ;  Hoy  w.  Bramhall,  19  N.  J.  Eq. 

^  Postea^  §  81 .  74,  and  (on  appeal)  563 ;  Gaskill  v.  Sine, 

•  Murray  x>.  Pox,  104  N.  Y.  382;  2Beas.(13N.  J.Eq.)400;  Lafargelns. 
James  v.  Hubbard,  1  Paige  (N.  Y.),  Co.  ».  Bell,  22  Barb.  (N.  Y.)  54;  Tay- 
228 ;  Livingston  v.  Freeland,  3  Barb,  lor  o.  Short,  27  Iowa,  361 ;  Johnson 

8 


114  THE  LAW  OF  SUBBOGATION. 

for  its  proportionate  value :  ^  but  this  would  not  be  so,  if  it 
was  shown  that  the  mortgagor  had  no  title  to  the  lot  released, 
so  that  the  subsequent  grantees  of  the  mortgagor  could  be  in 
no  way  prejudiced  by  the  release.*  Nor  will  the  release  of 
a  part  of  the  mortgaged  premises  from  the  lien  of  the  mort- 
gage in  any  manner  affect  that  lien  upon  the  residue  of  the 
premises,  as  between  the  original  parties;  so  far  as  their 
rights  are  concerned,  every  part  of  the  mortgaged  premises 
is  bound  for  the  payment  of  the  whole  debt.^  The  release  of 
the  primary  fund  will  exonerate  pro  tanto  the  secondary  fund 
in  the  hands  of  one  who  has  purchased  the  latter  since  the 
creation  of  the  lien,^  although  the  release  contained  an  ex- 
press reservation  of  all  rights  against  such  purchaser.^  If  a 
mortgagee,  having  notice  of  a  subsequent  mortgage  upon  a 
portion  of  the  same  land,  releases  that  portion  upon  which  he 
has  an  exclusive  lien,  and  which  was  of  sufficient  value  to  have 
satisfied  his  whole  claim,  the  court,  upon  a  foreclosure  sale  of 
the  remainder  of  the  premises,  will  postpone  his  claim  to  that 
of  the  subsequent  mortgagee.^  Such  a  junior  incumbrancer 
has  an  equitable  right  to  have  the  property  which  is  not  in- 
cluded in  his  security,  but  is  subject  to  the  prior  lien,  first  ap- 
plied to  the  satisfaction  of  that  prior  lien  to  the  relief  of  his 
security."^  The  purchaser  for  value  and  with  warranty  of  in- 
cumbered lands  and  his  grantees  occupy  a  position  similar  to 
that  of  sureties  for  the  debtor,  and  are  entitled  to  the  same 

V.  Williams,  4  Minn.  260;   Carey  v.  85 ;  McVeigh  v.  Sherwood,  47  Mich. 

Boyle,  53  Wise.  574 ;  Jones  r.  Maney,  545 ;  Ford  ».  Geauga  County,  7  Ohio 

7  Lea  (Tenn.),  341 ;  Warner  v.  De  (part  2),  14S ;  Leffingwell  v.  Freyer, 

Witt  County  Bank,  4  Ills.  App.  305.  21  Wise.  392 ;   Moore  v.  Trimmier, 

1  Wolf  V.  Smith,  36  Iowa,  454 ;  32  So.  Car.  511. 
Bimie  t7.  Main,  29  Ark.  591 ;  Stevens        •  Dugger  v.  Tayloe,  60  Ala.  504. 
©.  Cooper,  1  Johns.  Ch.  (N.  Y)  425.  •  Deuster  «.  McCamus,  14  Wise. 

«  Taylor  v.  Short,  27  Iowa,  361 ;  307 ;   Alsop    v.   Hutchings,  25  Ind. 

Van  Orden  r.  Johnson,  14  N.  J.  Eq.  347. 
376.  "^  Schofield  v.  Cox,  8  Gratt.  (Va.) 

•  Coutant   V.    Servoss,    3    Barh.  533 ;  Mickle  o.  Bamho,  1  N.  J.  Eq. 

(N.  Y.)  128.  501 ;  Baring  v.  Moore,  4  Paige  (N.  Y.), 

«  Martin's  Appeal,  97  Penn.  St.  166. 
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equities  as  sureties  would  be.  A  release  by  the  creditor 
without  their  consent,  and  with  knowledge  of  their  rights, 
of  any  security  to  which  they  would  be  entitled  on  pay- 
ment of  the  debt,  discharges  pro  tanto  the  lien  on  their 
property.^ 

§  79.  Release  of  Betate  primarily  liable  wiU  not  exonerate 
Batate  secondarily  liable  nnlesa  in  JustiGe  it  oof^t  to  have  that 
Bffieot  —  But  the  rule  of  charging  different  p^^rcels  of  land 
which  are  subject  to  a  common  incumbrance  in  the  inverse 
order  of  their  alienation  by  the  debtor  being  a  mere  rule  of 
equity,^  and  a  release  to  a  subsequent  purchaser  of  one  parcel 
of  the  land  not  being  a  technical  discharge  of  the  parcels 
previously  conveyed  from  the  lien  of  the  incumbrance,  it 
will  be  treated  as  an  equitable  release  only  in  those  cases  in 
which,  JEtccording  to  natural  justice  and  equity,  it  ought  do  to 
operate  against  the  one  giving  the  release.^  If  the  full  value 
of  what  is  primarily  liable  is  realized  upon  the  debt,  that  is 
all  that  can  be  asked  by  those  interested  in  the  other  parcels.^ 
Thus  where  a  mortgagor,  having  sold  and  conveyed  a  part  of 
the  mortgaged  premises  and  received  full  payment  therefor, 
afterwards  sells  the  remainder  of  the  premises  to  another  pur- 
chaser for  their  full  value,  with  the  agreement  that  all  the 
purchase-money  shall  be  applied  upon  the  mortgage-debt, 
and  the  premises  thus  be  relieved  from  the  lien  of  the  mort- 
gage, the  mortgagee  will  not,  by  receiving  the  value  of  this 
remainder  from  the  second  purchaser,  and  thereupon  releas- 
ing the  land  of  the  latter  from  the  mortgage,   discharge 


1  Ck)ffin  V.  Parker,  127  N.  Y.  117 ; 
Barnes  v.  Motte,  64  N.  Y.  397 ;  In- 
gallfl  V,  Morgan,  10  N.  Y.  178;  Hicks 
V.  Bingham,  11  Mass.  300. 

'  Francis  v,  Herren,  101  Nor.  Car. 
497 ;  Aderholt  v.  Henry,  87  Ala.  415 ; 
Fleishel  v.  House,  52  Ga.  60;  Hawhe 
V,  Snjdaker,  86  Ills.  197 ;  Worth  r. 
Hill,  14  Wise.  559. 

*  Libbv  V.  Tufts,  121  N.  Y.  172 ; 


Kendall  v.  Woodruff,  87  N.  Y.  1; 
Kendall  v,  Niebuhr,  58  How.  Pr.  (N. 
Y.)  156;  8.  c.  45  N.  Y.  Superior  Ct. 
542 ;  Torrey  v.  Cook,  116  Mass.  163 ; 
Clark  V.  Fontain,  135  Mass.  464; 
Bradley  r.  Fuller,  23  Pick.  (Mass.) 
1 ;  Williams  v.  Brown,  57  Ga.  304. 

^  Santa  Marina    v.  Connolly,  79 
Calif.  617. 
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wholly  or  in  part  the  portion  conveyed  to  the  first  purchaser 
from  the  lien  of  the  mortgage  for  the  balance  of  the  debt ; 
the  full  value  of  the  second  purchase  having  been  applied 
upon  the  mortgage-debt,  the  first  purchaser  has  enjoyed  all 
his  rights ;  ^  and  the  mortgagee  has  not  the  equitable  right 
further  to  hold  the  second  tract,  of  which  he  has  thus  once 
received  the  full  value;*  if  he  could  hold  it,  it  would  be  only 
upon  refunding  the  amount  so  paid.*  It  has  been  held  that 
if  a  mortgagor  sells  a  portion  of  an  estate  which  is  incum- 
bered by  a  mortgage  to  secure  the  payment  of  various  debts, 
to  a  purchaser  who  has  only  constructive  notice  of  the  mort- 
gage, and  transfers  the  notes  given  by  such  purchaser  for  the 
purchase-money  to  one  of  the  mortgage-creditors  to  be  ap- 
plied upon  one  of  the  mortgage-debts,  the  purchaser's  pay- 
ment of  these  notes  to  one  of  the  mortgage-creditors  does  not 
release  the  land  thus  purchased  from  the  lien  of  the  mort- 
gage, unless  it  was  so  agreed  between  the  purchaser  and  the 
mortgagees.*  A  prior  purchaser  from  the  debtor  who  has 
not  yet  paid  all  his  purchase-money  must,  to  the  extent  of 
the  unpaid  purchase-money,**  contribute  to  the  relief  of  a 
subsequent  purchaser  who  has  been  compelled  to  pay  a  com- 
mon incumbrance,  although  the  latter  had  agreed  with  his 
grantor,  the  original  debtor,  to  pay  the  amount  due  upon  the 
common  lien  out  of  his  purchase-money,  if  the  subsequent 
purchaser  made  this  agreement  in  consequence  of  fraudulent 
misrepresentations  of  his  grantor  as  to  the  amount  of  the 
incumbrance.*  If,  after  the  original  incumbrance,  the  debtor 
first  gave  a  mortgage  upon  part  of  the  incumbered  premises, 
which  has  not  been  foreclosed,  and  subsequently  gave  an 
absolute  deed  of  the  residue  to  another  party,  then,  the  origi- 

1  Patty  V.  Pease,  8  Paige  (N.  Y.),        *  Colby  v.  Cato.  47  Ala.  847. 
277 ;  Hawke  v.  Snydaker,  86  Ills.  197.         *  Baldwin  r.  Sager,  70  His.  503. 

2  Pearson  c.  Carr,  94  Nor.  Car.         •  Beddow  ».  DeWitt,  48  Penn.  St. 

567.  326. 

•  Browne  t>,  Dayis,  109  Nor.  Car. 

23. 
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ual  incumbrance  should  be  charged  first  upon  the  equity  of 
redemption  from  the  second  mortgage^  and  secondarily  upon 
the  parcel  sold  and  conveyed  absolutely.  ^  And  if  such  second 
mortgagee,  after  an  absolute  sale  of  the  residue  of  the  prem- 
ises with  warranty  to  a  subsequent  purchaser,  takes  from  the 
mortgagor  a  quitclaim  deed  of  the  equity  of  redemption  in  the 
property  mortgaged  to  him,  and  this  interest  is  equal  in  value 
to  the  sum  due  upon  the  first  mortgage  on  the  entire  premises, 
then  the  second  mortgagee  and  his  grantees  should  discharge 
that  first  mortgage,  without  contribution  from  such  subse- 
quent purchaser ;  and  an  assignment  of  the  first  mortgage  to 
the  second  mortgagee  will  exonerate  the  lands  which  have 
been  conveyed  to  the  subsequent  purchaser.  ^ 

§  80.  Release  of  any  Remedy  to  whioh  the  Sabsequent 
Grantee  would  be  subrogated  releases  the  Lien  on  the  Latter's 
Property. — Any  act  of  the  prior  incumbrancer  releasing  a 
remedy  to  which  the  grantee  of  the  owner  of  the  equity  of  re- 
demption would,  on  paying  the  debt,  be  entitled  to  be  subro- 
gated, will  release  the  lien  of  the  prior  incumbrance  on  the 
property  in  the  hands  of  such  grantee.^  A  judgment-credi- 
tor's voluntary  relinquishment  of  a  levy  upon  personal  prop- 
erty of  his  debtor  sufficient  to  have  satisfied  the  judgment 
will  release  the  judgment-lien  upon  land  previously  conveyed 
by  the  debtor  to  a  bona  fide  purchaser  for  value.*  If,  after  a 
mortgagor  has  given  a  second  mortgage  of  premises  which 
are  subject  to  a  prior  mortgage,  the  first  mortgagee,  with 
notice  of  the  second  mortgage,  diminishes  the  security  of  the 
junior  incumbrancer  by  releasing  the  mortgagor  from  per- 
sonal responsibility  for  the  debt,  he  will  thereby  postpone 
his  lien  upon  the  property  to  that  of  the  second  mortgagee ;  ^ 
if,  with  notice  of  the  facts,  he  gives  such  a  release  after  a 

^  Keliogg  V.  Hand,  11  Paige  (N.  *  As  in  the  case  of  sureties :  pastea, 

Y.),  59.    See  Watson  v.  Grand  Rapids  §  119  et  seq, 

Co.,  61  No.  W.  Rep.  990.  *  Voorhes  v.  Gros,  3  How.  Pr. 

«  Pike    V.    Goodnow,    12    Allen  (N.  Y.)  262. 

(Mass.),  472.  •  Sexton  v.  Pickett,  24  Wise.  346. 
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conveyance  bj  the  mortgagor  to  a  purchaser  of  part  of  the 
mortgaged  premises,  who  has  acquired  by  his  purchase  the 
right  to  throw  the  burden  of  the  incumbrance  upon  the  mort- 
gagor and  upon  the  residue  of  the  mortgaged  property  in  his 
hands,  this  will  discharge  the  land  of  such  purchaser  from 
its  liability  under  the  mortgage,  eyen  though  at  the  time  of 
such  release  the  payment  of  the  mortgage-debt  was  assumed 
by  another  person,  the  purchaser  not  having  assented  to  this 
substitution.  ^ 

§  81.  Prior  Inonmbranoer  not  affected  by  Bubeequent  Allena- 
tionB  of  the  Premises  unless  notified  of  them. —  Before  the  holder 
of  a  mortgage  or  other  incumbrance  upon  property  can  be 
required  to  act  in  collecting  his  demand  with  reference  to  the 
order  of  subsequent  alienations  of  portions  of  the  incumbered 
property,  he  must  have  notice  of  what  that  order  is,^  other 
than  the  mere  constructive  notice  derived  from  the  registry 
of  the  deeds  given  subsequently  to  his  mortgage,^  unless 
special  circumstances  have  made  it  his  duty  to  examine  the 
records.^  He.  is  not  bound  to  take  notice  of  subsequent  liens 
or  conveyances,  or  of  litigation  which  arises  concerning 
them ;  ^  and  subsequent  purchasers  of  portions  of  the  mort- 
gaged premises  who  desire  him  to  act  with  reference  to  the 
order  of  subsequent  alienations  by  the  mortgagor  must  notify 
him  of  the  facts  in  proper  time,  and  request  him  to  act  ac- 
cordingly.*   They  cannot  remain  passive  until  afterafore- 


»  Coyle  V.  Davis,  20  Wise.  564. 

«  Patty  V.  Pease,  8  Paige  (N.  Y.), 
277 ;  La  Farge  Ins.  Co.  v.  Bell,  22 
Barb.  (N.  Y.)  54 ;  Robinson  ».  Sher- 
man, 2  Gratt.  (Va.)  17S ;  Boone  v. 
Clark,  129  Ills.  466 ;  Sarles  v.  McGee, 
]  Nor.  Dak.  365  ;  James  v.  Brown, 
II  Mich.  25. 

•  George  v.  Wood,  9  Allen  (Mass.X 
80 ;  Wheelright  v.  De  Peyster,  4  Edw. 
Ch.  (N.  Y.)  232;  Hoy  v.  Bramhall, 
19  N.  J.  Eq.  74  and  563 ;  Mark  t;. 
Speck,  133  Penn.  St.  27;  Birnie  v. 


Main,  29  Ark.  591 ;  Straight  v.  Harris, 
14  Wise.  509;  Hosmer  v,  Campbell, 
98  Ills.  572. 

*  Alexander  v.  Welcb,  10  lUs.  Ap. 
181. 

'  Lewis  V.  Hinman,  56  Conn.  55 ; 
Uniontown  Building  Association's 
Appeal,  92  Penn.  St.  200 ;  Stuyvesant 
V.  Hone,  1  Sandf.  Ch.  (N.  Y.)  419 ; 
Wardr.  Hague,  25  N.  J.  Eq.  397; 
Meier  v,  Meier,  105  Mo.  412. 

•  Snyder  v.  Crawford,  98  Penn.  St 
414 ;  Homing's  Appeal,  90  Penn.  St 
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closure  has  been  completed,  and  then  set  up  against  the 
mortgagee  facts  of  which  the  latter  had  no  knowledge.^  A 
second  mortgagee  or  a  purchaser  from  the  mortgagor  can 
have  the  benefit  of  a  release  given  by  the  first  mortgagee 
only  where  the  first  mortgagee  gave  the  release  with  notice 
of  the  second  incumbrance  or  conveyance.^  If  the  release 
was  given  without  notice  of  the  equities  of  the  subsequent 
incumbrancer  or  grantee,  the  first  mortgagee  who  gave  it  is 
not  responsible  for  the  consequences  of  his  act,  nor  is  the 
lien  of  his  mortgage  upon  the  unreleased  portion  of  the  prem- 
ises in  any  wise  impaired  thereby.^  But  if  a  mortgagee, 
before  giving  a  partial  release  of  his  mortgage,  employs  an 
attorney  to  examine  the  title  to  the  mortgaged  property,  the 
mortgagee  is  chargeable  with  notice  of  all  the  conveyances 
thereof  found  by  such  attorney  upon  record,  although  they 
have  not  been  communicated  by  the  attorney  to  him.^  Actual 
notice  is  not  necessary  in  such  cases;  knowledge  of  facts 
which  impose  the  duty  of  inquiring  before  acting  is  suffi- 
cient ;  ^  but  the  mere  possession  of  a  subsequent  grantee  is 
not  sufficient,^  unless  the  prior  mortgagee  also  knows  who  has 
such  possession  and  its  character.^ 

§  82.    The  Mortgagor  may  by  Stipnlation  vary  the  Order  of 

ZdabUity.  —  If  the  owner  of  incumbered  premises,  in  convey- 
ing different  parcels  thereof,  fixes  in  his  conveyances  the  order 
of  primary  liability  for  the  payment  of  the  whole  or  a  part^ 

388;  Mcllvain  v.  Mntual  Assarance        *  Vanorden  v.  Johnson,  14  N.  J. 

Co.,  93  Penn.  St.  30 ;  Iglehart  t;.  Eq.  376 ;  Taylor  v.  Maris,  5  Rawle 

Crane,   42  Ills.  261 ;    King  r.    Mc  (Penn.),   61 ;    Guion   v.    Knapp,   6 

Vickar,  3  Sandf.  Ch.  (N.  Y.)  192 ;  Paige  (N.  Y.),  35 ;  Holman  v.  Nor- 

Lausman  v.  Drahos,  8  Neb.  457.  folk  Bank,  12  Ala.  369. 

*  Richey  v,  Merritt,  108  Ind.  347;  *  Kendall  v.  Niebuhr,  58  How.  Pr. 
McAfee  v.  McAfee,  28  So.  Car.  218 ;  (N.  Y.)  156 ;  8.  c.  45  N.  Y.  Superior 
Matteson  v.  Thomas,  41  Ills.   110 ;  Court,  542. 

Blair  v.  Ward,  10  N.  J.  Eq.  119.  »  Hall  v.  Edwards,  43  Mich.  473. 

*  Mcllvain  v.  Mutual  Assurance  •  Coggswell  v.  Stout,  32  N.  J.  Eq. 
Co.,  93  Penn.   St.   30;   Johnson  v.    240. 

Bell,  58  N.  H.  395  ;  Powell©.  Hayes,  ^  Dewey  v.  Ingersoll,  42  Mich.  17. 
31  La.  Ann.  789.  *  Ellis  v,  Johnson,  96  Ind.  377. 
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of  the  incumbraiice,  then  this  order  will  follow  the  different 
parcels  in  subsequent  conveyances  thereof,^  even  if  one  par- 
cel comes  to  the  hands  of  the  mortgagee  himself.'  Accord- 
ingly, if  the  owner  of  mortgaged  land  conveys  a  portion 
thereof,  of  more  than  sufficient  value  to  pay  the  mortgage- 
debt,  with  a  provision  in  the  deed  that  the  purchaser  is  to 
assume  and  pay  the  whole  of  the  mortgage,  and  afterwards 
conveys  the  remainder  of  the  land  with  the  understanding 
that  the  mortgage  is  to  be  paid  off  by  the  former  purchaser, 
and  the  mortgagee  subsequently  takes  another  mortgage  upcm 
the  portion  first  conveyed,  with  notice  of  the  facts,  the  pur- 
chaser of  the  second  lot  may  maintain  a  bill  in  equity  to  re- 
deem the  same  without  contribution  towards  the  payment  of 
the  debt  secured  by  the  first  mortgage.  The  contract  of  the 
mortgagor  is  binding  upon  the  land  in  the  hands  of  any  sub- 
sequent purchaser  who  acquires  his  title  with  knowledge  of 
his  grantor's  agreement^  And  a  grantee  who  has  in  his 
deed  assumed  and  agreed  to  pay  a  certain  amount  of  a  mort- 
gage upon  the  premises  which  he  has  purchased  cannot  after- 
wards contest  the  question  of  the  amount  which  is  due  upon 
that  mortgage,  so  long  as  he  is  not  called  upon  to  pay  more 
than  the  sum  which  he  has  thus  assumed.*  The  prior  grantee 
of  a  portion  of  incumbered  premises  whose  grant  is  expressly 
made  subject  to  the  incumbrance  must,  for  the  relief  of  sub- 
sequent grantees  of  the  property,   contribute  ratably  with 

1  Hoy  V.  Bramhall,  19  N.  J  Eq.  74  era  v.  Hall,  10  Mich.  40 ;  Mcaoskey 

and  563 ;  Mayo  v.  Merrick,  127  Mass.  v.  0*Brien,  16  W.  Va.  791 ;  Moore  v, 

511;  Stevens  w.  Goodenough,  26  Vt.  Sliurtleff,  128  Ills.  370;   Briscoe  v. 

676 ;  Bowne  v.  Lynde,  91  N.  Y.  92  ;  Power,  47  Ills.  447. 
Harlem   Savings    Bank   v.  Mickles-        «  Sanford  v.  Van  Arsdall,  53  Hun 

burgh,  57  How.  Pr.  (N.  Y.)  106  ;  Za-  (N.  Y.),  70. 

briskie  v.    Salter,    80    N.   Y.   555 ;        •  Welch  «.  Beers,  8  Allen  (Mass.), 

Torrey  «.  Orleans  Bank,  9  Paige  (N.  151;  Johnson  v.  Walter,  60  Iowa, 

Y.),    649  ;   Atwood  v.  Vincent,   17  315 ;  Miller  v.  Easier,  42  Minn.  366 ; 

Conn.  575  ;  Engle  ».  Haines,  1  Habt  Burger  v.  Greif,  55  Md.  518. 
(5  N.  J.  Eq.)  186 ;  s.  c,  on  appeal,         *  Ritter  v,  Phillips,  53  N.  Y.  686 ; 

nom.  Boss  w.  Haines,  Id.  632 ;  Caruth-  Wilcox  v.  Campbell,  106  N.  Y.  325. 
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them  for  the  discharge  of  the  lien,^  and  they  must  in  like 
manner  contribute  with  him,^  But  mere  proof  of  a  purchase 
of  land  with  full  covenants  of  warranty  for  less  than  its  value 
is  not  by  itself  suflScient  proof  that  the  purchaser  undertook 
to  discharge  a  mortgage  thereon  of  the  existence  of  which  he 
does  not  appear  to  have  had  actual  notice.^  As  between  a 
mortgagor  and  his  voluntary  grantee  with  full  covenants,  the 
latter  has  a  right  in  equity,  in  the  absence  of  any  disquali- 
fying facts,  to  cast  the  burden  of  an  incumbrance  existing  at 
the  time  of  the  conveyance  upon  the  remaining  land  of  the 
grantor  which  is  also  subject  to  the  incumbrance ;  *  but  if  the 
covenants  were  inserted  without  the  knowledge  of  the  grantor 
in  a  voluntary  conveyance  from  the  mortgagor  to  his  wife, 
then  the  burden  of  the  incumbrance  would  not  be  shifted; 
and  it  may  be  shown  by  parol  evidence  that  the  voluntary 
grantee  understood  that  the  conveyance  was  subject  to  the 
mortgage :  the  effect  of  this  will  be  to  rebut  the  equity  which 
would  otherwise  arise  in  favor  of  the  grantee,  and  to  subject 
the  portion  of  the  premises  conveyed  to  her  to  pay  its  pro- 
portional part  of  the  mortgage-debt.^  The  general  rule  that 
the  mortgage  will  be  enforced  upon  the  different  parcels  which 
have  since  been  conveyed  in  the  inverse  order  of  their  aliena- 
tion applies  only  where  the  mortgage  is  a  lien  resting  upon 
all  the  land.®  Nor  can  any  agreement  between  the  mortgagee 
and  his  subsequent  grantee  of  a  part  of  the  land  diminish  the 
mortgagee's  right  to  hold  finally  all  the  mortgaged  premises 
for  his  security."^ 

§  83.    Extent   of   the  Right  of   a   SQbeeqnent  Pnrchaaer.  — 
Where  lands  subject  to  a  judgment-lien  are  advertised  for 

»  Hill  V.  McCarter,  27  N.  J.  Eq.  ♦  See  Renick  v.  Ludington,  20  W. 

41 ;  Haskell  v.  State,  81  Ark.  91.  Va.  511. 

«  Hall   V.    Morgan,   79  Mo.  47 ;  »  Harriaon  v.  Guerin,  27  N.  J.  Eq. 

Brown  v.  South  Boston  Savings  Bank,  219.    See  Oliver  v.  Moore,  23  Ohio 

148  Mass.  300.  St.  473. 

•  Kilbom    V.    Bobbins,    8    Allen  •  Evansville  Gas  Co.  r.  State,  73 

(\fnss.),  466;  Vilas  r.McBride,  62  Hun  Ind.  219. 

(N.  Y.),  324;  McEinms  v.  Estes,  81  ^  Windsor  v.  Evans,  72  Iowa,  692. 
Iowa,  749. 
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sale  under  the  judgment,  and  parts  of  these  lands  have  pre- 
viously been  sold  by  the  debtor,  and  there  are  other  lands  of 
the  debtor  unsold,  but  the  judgment-lien  upon  these  latter 
lands  would  expire  before  they  could  be  advertised  and  sold, 
the  owner  of  the  judgment  will  not  be  bound,  at  the  request 
of  the  purchaser  from  the  debtor,  to  abandon  the  sale  of  the 
lands  which  he  has  advertised.      The  purchaser's  remedy 
would  be  to  offer  to  pay  the  judgment,  and  then,  by  his  bill 
in  equity  against  all  parties  in  interest  before  the  expiration 
of  the  lien  of  the  judgment,  to  enforce  his  equitable  rights  to 
contribution  and  indemnity.^    After  such  a  tender,  the  owner 
of  the  judgment  would  have  no  right  to  proceed  with  his  levy 
and  sale.^    If  the  purchaser's  land  is  sold  upon  the  judgment, 
he  can  compel  one  who  purchased  from  the  debtor  subse- 
quently to  himself  to  indemnify  him,  to  the  extent  of  the 
value  of  the  lands  of  such  subsequent  purchaser.*    The  pur- 
chaser who  has  not  seasonably  enforced  his  right  to  the 
proper  order  of  sale  can  protect  his  rights  only  by  redeeming 
from  the  prior  incumbrance,  and  holding  by  subrogation  the 
parcels  that  are  primarily  liable.*     A  purchaser  from  the 
debtor  or  mortgagor  of  part  of  the  incumbered  premises  can- 
not, against  the  will  of  the  creditor,  redeem  his  property 
alone  from  the  incumbrance;  he  must  pay  the  whole  debt* 
But  if  the  mortgagee  or  holder  of  the  lien  himself  becomes, 
with  notice,  the  owner  of  the  property  which  is  primarily 
liable  for  the  payment  of  the  debt,  and  is  of  suflScient  value 
therefor,  then  such  a  purchaser  may  redeem  his  property 
from  the  incumbrance  without  paying  any  portion  of  the 

1  James  v.  Hubbard,  1  Pai^  (N.         *  Case  v.  O'Brien,  66  Mich.  289; 

Y.),  228.   See  also  Dobbins  v.  Wilson,  Long  v.  Kaiser,  81  Mich.  518 ;  Quack- 

107  Ills.  17.  enbush  v.  O'Hare,  61  Hun  (N.  Y-X 

«  Welch  V.  James,   22  How.  Pr.  388. 
(N.  Y.)  474.  *  Andreas  v.  Habbard,  50  Conn. 

«  Clowes  V.   Dickinson,   5  Johns.  351;  Cames  r.  Piatt,  69  N.  Y.  405; 

Ch.  (N.  Y.)  235  ;  s.  c,  on  appeal,  9  Street  o.  Beal,  16  Iowa,  68 ;  North 

Cow.  (N.  Y.)  403 ;  James  v.  Habbard,  western  Co.  t?.  Randolph,  47   Kana. 

1  Paige  (N.  Y.),  228.  420. 
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debt  ^  The  purchaser  of  land  at  a  tax-sale  acquires  no  such 
equitable  right  as  a  grantee  with  warranty,  and  cannot  com- 
pel a  morl^gee  to  resort  first  to  the  mortgagor's  remaining 
land.* 

§  84.  JnBtanoea  of  the  AppUoation  of  these  Rules.  —  After 
three  pieces  of  land  had  been  attached  by  a  creditor  of  their 
owner,  the  debtor  sold  and  conveyed  one  of  the  pieces  for 
value,  and  afterwards  mortgaged  the  two  remaining  pieces, 
the  grantees  in  these  conveyances  having  no  actual  knowledge 
of  the  attachment.  The  attaching  creditor  then  recovered 
judgment,  and  the  mortgagees  purchased  this  judgment,  and 
levied  It  upon  the  piece  first  conveyed,  refusing  to  levy  upon 
the  other  pieces,  which  were  sufficient  to  satisfy  their  judg- 
ment; and  it  was  held  that  the  first  grantee  acquired  by  his 
purchase  an  equitable  right  against  the  debtor  to  have  the 
other  pieces  first  applied  to  the  satisfaction  of  the  judgment; 
that  the  debtor's  subsequent  mortgagees  of  the  remaining 
pieces  took  their  mortgage  subject  to  the  same  equitable 
burden;^  and  accordingly  that  their  purchase  of  the  judg- 
ment did  not  give  them  the  right  to  levy  their  execution  on 
the  piece  first  sold,  so  long  as  the  other  pieces  were  sufficient 
to  satisfy  it.*  The  creditor  of  a  mortgagor  levied  an  execu- 
tion upon  the  equity  of  redemption,  and  had  an  undivided 
share  thereof  set  ofF  to  himself  in  satisfaction  of  his  judg- 
ment. The  debtor  then  gave  a  second  mortgage  of  his  inter- 
est in  the  equity  of  redemption,  which  was  foreclosed.  The 
first  mortgagee  then  obtained  a  decree  of  foreclosure  against 
the  other  creditors,  the  time  limited  to  the  judgment-creditor 
to  redeem  being  a  week  later  than  that  limited  to  the  second 
mortgagee.  A  stranger,  at  the  instance  of  the  second  mort- 
gagee, paid  off  the  first  mortgagee,  and  took  for  his  security 

^  Bradley    v.    George,    3    Allen        *  As  in  Acqoackanonk  Water  Co. 

(Mass.),  392  ;  Meacham  v.  Steele,  93  v.  Manhattan  Ins.  Co.,  36  N.  J.  Eq. 

Els.  135.  586. 

*  Miller  v.  Cook,  135  Ills.  190.  *  Hunt  v.  Mansfield,  31  Conn.  488. 
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an  aBsignmeat  of  the  first  mortgage-debt  and  a  conveyance  o£ 
all  the  second  mortgagee's  interest  in  the  premises.  After 
this  payment,  and  before  the  expiration  of  the  time  limited 
for  the  judgment-creditor  to  redeem,  the  judgment-creditor 
tendered  to  this  stranger  the  amount  so  paid  by  him,  and 
demanded  a  release  of  his  interest  in  the  premises,  which 
was  refused.  The  court  held  that  the  judgment-creditor  had 
acquired  by  his  levy  an  indefeasible  interest  in  his  share  of 
the  equity  of  redemption,  with  the  right,  as  against  the  rest  of 
the  land,  to  perfect  his  title  by  paying  a  corresponding  share 
of  the  debt  secured  by  the  first  mortgage;  that  the  second 
mortgagee,  by  the  foreclosure  of  his  mortgage,  became  the 
owner  of  the  residue  of  the  equity,  with  a  like  right  to  redeem 
his  share;  and  that  the  judgment-creditor  and  the  second 
mortgagee  thus  became  tenants  in  common  of  the  equity  of 
redemption,  each  owning  an  undivided  share  thereof,  and 
each  bound  to  pay  a  proportionate  share  of  the  prior  incum^ 
brance;  and  that  the  stranger,  having,  in  behalf  of  one  of 
them,  paid  the  whole  of  the  prior  incumbrance,  could  now 
call  upon  the  other  to  contribute  his  proportional  share 
thereof,  or  to  be  foreclosed  of  his  interest  in  the  equity  of 
redemption.^  G.  sold  fifty  acres  of  land,  and  took  from  the 
purchaser  a  mortgage  for  $870  of  the  purchase-money,  and 
afterwards  purchased  a  farm  from  K.,  and  mortgaged  it  back 
for  the  purchase-money,  and  as  a  further  security  assigned  to 
E.  the  mortgage  upon  the  fifty  acres ;  and  both  of  these  mort- 
gages were  afterwards  assigned  by  E.  to  J.,  in  payment  of  a 
debt.  C.  then  sold  and  conveyed  the  farm  with  warranty; 
and  the  farm  subsequently  came  by  mesne  conveyances  to  S. 
J.  then  obtained  a  decree  to  foreclose  the  mortgage  upon  the 
fifty  acres ;  and  C.  afterwards  repurchased  the  fifty  acres,  and 
agreed  with  the  mortgagor  to  satisfy  this  decree  of  fore- 
closure, but  failed  to  do  so,  and  afterwards  conveyed  the  fifty 

1  Toung  V.  Williams,    17  Conn.  393.     See  also  Malloiy  v.  HitckoodE, 
89  Conn.  197. 
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acres  to  a  lana  fide  purchaser  for  value.  It  was  held  that 
the  mortgage  upon  the  fifty  acres  was  the  primary  fund  for 
the  payment  of  the  debt  to  J.,  and  that  S.,  who  had  obtained 
an  assignment  of  both  securities,  was  entitled  to  enforce  the 
decree  upon  that  mortgage  for  the  payment  of  the  balance 
which  was  due  upon  it.  *  The  holder  of  a  large  tract  of  land 
subject  to  a  vendor's  lien  sold  and  conveyed  some  portions 
of  it  with  warranty  to  different  purchasers,  and  then  died, 
leaving  a  will,  by  which  he  charged  with  the  payment  of  his 
debts  some- of  the  parcels  that  remained  his  property,  and 
devised  the  residue  to  his  children.  His  executor  having 
sold  the  parcels  charged  with  the  payment  of  debts,  the  pur- 
chaser of  two  lots  paid  the  price  of  one,  but  failed  to  pay  for 
the  other,  which  upon  his  default  was  sold  again,  for  less 
than  the  amount  which  he  had  agreed  to  pay.  This  new  pur- 
chaser then  bought  the  decree  which  had  in  the  meantime 
been  obtained  to  enforce  the  original  vendor's  lien,  and  at- 
tempted to  subject  the  other  portions  of  the  land  to  its  satis- 
faction; and  it  was  held  that  the  lot  bought  and  paid  for  at 
the  executor's  sale  must  be  first  subjected,  because  its  owner 
was  primarily  liable  for  both  lots;  and  that  the  new  pur- 
chaser and  the  several  devisees  must  contribute  ratably  to 
make  up  the  deficiency  according  to  the  present  value  of 
their  respective  lots,  relieving  the  grantees  with  warranty  of 
the  testator  in  his  lifetime.^  A  debtor,  having  given  a  first 
mortgage  of  a  lot  of  three  hundred  and  sixty  acres  of  land, 
and  then  a  second  mortgage  of  all  but  seventy-five  acres  of 
the  lot,  and  then  a  third  mortga^  of  the  whole  parcel,  it  was 
held  that  the  second  mortgage  might  require  that  the  first 
mortgage  should  be  enforced  first  upon  the  seventy-five  acres 
not  included  in  his  second  mortgage,  and  that  the  third  mort- 
gagee had  no  right  to  call  upon  the  second  mortgagee  to  con- 
tribute pro  rata  to  the  satisfaction  of  the  first  mortgage-debt.^ 

1  Skeel  V,  Spraker,  8  Paige  (N.  Y.),         *  Aderholt  v.  Henry,  87  Ala.  415. 
182.  '  Conrad  v,    Harrison,    3    Leigh 
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A  railroad  company  having  taken  for  the  construction  of  ita 
road  the  title  to  a  portion  of  a  piece  of  land,  upon  which  there 
was  a  prior  mortgage,  of  which  it  had  constructive  notice,  it 
was  held,  upon  a  foreclosure  of  the  mortgage  and  a  sale  in 
parcels  of  the  whole  of  the  mortgaged  premises,  that  the  com- 
pany was  bound  to  contribute  to  the  payment  of  the  mort- 
gage-debt, if  the  same  were  not  paid  by  the  sale  in  the  inverse 
order  of  alienation  of  the  other  property  covered  by  the  mort- 
gage, the  full  value  of  the  land  which  it  had  taken  as  of  the 
time  of  the  taking,  with  interest  to  the  time  of  payment;  so 
that  the  railroad  company  was  in  effect  allowed  to  redeem 
its  land  from  the  mortgage-lien  by  paying  a  ratable  propor- 
tion of  the  mortgage-debt,  to  the  extent  of  the  full  value  of 
the  land  at  the  time  of  their  taking  it  with  interest*  The 
owner  of  two  tracts  of  land,  having  given  a  mortgage  of  both 
tracts,  sold  one  of  the  tracts  to  a  purchaser,  who,  by  the  termA 
of  his  deed,  assumed  the  payment  of  the  whole  mortgage- 
debt,  and  also  gave  a  mortgage  back  to  his  grantor,  condi- 
tioned to  save  him  harmless  from  the  original  mortgage. 
This  purchaser  afterwards  sold  his  tract  to  other  vendees, 
the  amount  of  the  debt  due  upon  the  original  mortgage  being 
deducted  from  the  price.  This  tract  was  held  to  have 
become  by  these  conveyances  the  primary  fund  for  the 
pnyraent  of  the  mortgage;  nor  did  it  cease  to  be  such 
because  the  original  owner  afterwards  agreed  to  discharge 
his   mortgage;   for  that  was  a  mere  personal  security  to 

himself.^ 

§  85.  'Wlien  the  Purchaser  of  an  Equity  of  Redemption  as- 
sumes the  Payment  of  the  Mortgage.  —  It  is  generally  held 
that  an  agreement  by  the  purchaser  of  an  equity  of  redemp- 

(Va.),  532.    So  in  Sibley  v.  Baker,  Bank,   34  N.  J.  Eq.   48.     See  also 

23  Mich.  312.    See  also  Bernhardt  v.  Boraem  v.  Wood,  27  N.  J.  Eq.  371 ; 

Lymbumer,  85  N.  Y.  172.  Mutual  Ins.  Ck).  ».  Easton  &  Amboj 

»  Dows  r.  Congdon,  16  How.  Pr.  R.  K.  Co.,  38  Id.  132. 
(N.  Y.)  571.    So  in  Foster  v.  Uuion        •  Sute  v.  Ripley,  33  Conn.  150. 
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tion  with  his  vendor  that  he  will  himself  assume  and  pay  the 
mortgage-debt  will  render  him  personally  liable,  not  only  to 
his  grantor  but  also  directly  to  the  holder  of  the  mortgage,^ 
and  that  without  affecting  the  liability  of  the  original  debtor.^ 
The  original  doctrine,  which  is  still  often  supported,  was 
that  this  right  of  the  mortgagee  to  hold  the  purchaser  of  the 
equity  of  redemption  by  reason  of  the  latter's  agreement  with 
the  mortgagor  to  assume  the  payment  of  the  mortgage-debt, 
does  not  mean  that  the  mortgagee  can  maintain  an  action  at 
law  upon  this  agreement  between  the  mortgagor  and  the  pur- 
chaser, but  rests  on  the  ground  that  the  contract  of  the  pur- 
chaser is  a  collateral  stipulation  obtained  by  the  mortgagor, 
which  by  equitable  subrogation  inures  to  the  benefit  of  the 
mortgagee.^    The  mortgagee  is  said  to  stand  on  the  rights  of 

*  Union  Ins.  Co.  v,  Hanford,  143  Carey,  63  Wise.  426 ;  linger  v.  Smith, 

U.  S.  187;  Twichell  v.  Hears,  SBiss.  44  Mich.  22;  Crawford  v.  Edwards, 

C.  C.  211 ;  Bowen  v.  Beck,  94  N.  Y.  33    Mich.  354 ;    Carley  v.   Fox,  38 

86;   Ricard  v,  Sanderson,  41  N.  Y.  Mich.  387;  Miller  w.  Thompson,  34 

179 :  Burr  v.  Beers,  24  N.  Y.  178 ;  Mich.   10 ;  Fitzgerald  v.  Barker,  85 

Yrooman  v.  Turner,  8  Hun  (N.  Y.),  Mo.  13  and  70  Mo.  685  ;  Schlatre  r. 

78 ;   Thorp  r.  Keokuk  Coal  Co.,  48  Greaud,  19  La.  Ann.  125 ;  Tunnard 

N.  Y.  253;  Dunning  v.  Leavitt,  85  N.  v.  Hill,  10  La.  Ann.  247  ;  Hebert  r. 

Y.  30,  reversing  Dunning  v.  Fisher,  20  Doussan,  8  La.  Ann.  267. 
Hun  (N.  Y.),  178 ;  Campbell  v.  Smith,         «  Conn.  Ins.  Co.  v.  Tyler,  8  Bias. 

8  Hun  (N.  Y.),  6 ;  Lamb  v.  Tucker,  C.  C.  369 ;  Latiolais  v.  Citizens'  Bank, 

42  Iowa,  118 ;  Thompson  o.  Bertram,  33  La.  Ann.  1444. 
14  Iowa,  476;  Moses  r.  Dallas  Dis-        *  Keller  v.  Ashford,  133  U.  S.  610; 

trict  Court,  12  Iowa,  139;  Mechanics'  Crowell  v.  Currier,  27  N.  J.  Eq.  162 

Savings  Bank  v.  Goff,  13  R.  I.  516;  s.  c,  on  appeal,  nom.  Crowell  v.  St 

Urquhart  v.  Brayton,  12  R.  I.  169 ;  Barnabas  Hospital,  27  N.  J.  Eq.  650 

Lennig's  Estate,  52  Penn.  St.  135 ;  Klapworth  o.  Dressier,  2  Beasl.  (13  N 

Thompson  v.  Thompson,  4  Ohio  St.  J.  Eq.)  62  ;  Jarmon  t;.  Wiswall,  9  C.  E 

333 ;  Society  of  Friends  v,  Haines,  47  Green  (24  N.  J.  Eq.),68,  267 ;  Wilson 

Ohio  St.  423 ;  Daub  v.  Englebach,  109  v.  King,  23  N.  J.  Eq.  150 ;  Whitcomb 

Ills.  267;  Camahan  v.  Toasey,  93  Ind.  v.  Whitmore,  57  Vt.  437 ;  Gamsey  v. 

561 ;  Jones  v.  Parks,  78  Ind.  537 ;  Fol-  Rogers,  47  N.   Y.  233 ;  Trotter  v. 

lansbee  v,  Johnson,  28  Minn.  311 ;  Hughes,  12  N.  Y.  74;  King  v.  White- 

Kecdle  v.  Flack,  27  Neb.  836;  Da  Costa  ly,  10  Paige  (N.  Y.)  465 ;  Halsey  v. 

V.  Comfort,  80  Calif.  507  ;  Rickman  v.  Reed,  9  Paige  (N.  Y.),  446 ;  Curtis  v. 

Miller,  39  Kans.  362 ;  Schmucker  v.  Tyler,  9  Paige  (N.  Y.),  432 ;  Blyer  v, 

Seibert,  18  Kans.  104;  WiUson  v.  Monholland,  2Sandf.  Ch.  (N.  Y.)478; 

PbiUips,  27  Tex.  543 ;  Palmeter  v.  Scott  v,  Featherston,  5  La.  Ann.  306. 
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his  debtor,^  and  to  be  entitled  to  appropriate  for  his  debt  any 
security  held  by  his  debtor  for  its  payment ; '  and  his  remedy 
is  restricted  to  the  privilege  of  subrogation  to  the  rights  of 
his  debtor,'  and  will  give  him  no  rights  against  the  purchaser 
which  could  not  under  the  contract  of  purchase  have  been 
claimed  by  the  original  debtor.*  Accordingly  the  mortgagee 
has  been  allowed  to  enforce  the  personal  liability  of  such  a 
purchaser  only  to  the  extent  of  the  deficiency  upon  a  fore- 
closure sale  of  the  mortgaged  premises,*  and  only  if  the  party 
to  whom  the  purchaser's  agreement  was  given  was  himself 
personally  liable  for  the  payment  of  the  mortgage-debt* 
The  doctrine  of  equity  is  that,  when  the  grantee  in  a  deed 
assumes  the  payment  of  the  mortgage-debt,  he  is  to  be  re- 
garded as  the  principal  debtor,  and  the  mortgagor  occupies 
the  position  of  a  surety ;  ^  and  the  mortgagee  is  permitted  to 
resort  to  this  grantee  to  recover  the  deficiency  after  applying 
the  proceeds  of  a  sale  of  the  mortgaged  premises,  by  the 
equitable  rule  that  the  creditor  is  entitled  to  the  benefit  of 
all  the  collateral  securities  which  his  debtor  has  obtained 
to  reinforce  the  principal  obligation,®  though  this  right  is 
strictly  an  equitable  one,  and  its  exercise  at  law  has  been 
refused.®    But  the  broad  doctrine  has  since  been  laid  down, 

1  Berkshire  Ins.  Co.  v.  Hatchings,         •  King  v.  Whitely,  10  Paige  (N. 
100  lad.  496.  Y.),   465 ;  Norwood  v.  De  Hart,  30 

2  As  in  the  case  of  sureties  :  posiea,    N.  J.  Eq.  412 ;  Vreeland  v.  Van  Blar- 

f  §  15^  et  seq.  com,  35   N.   J.  Eq.  530  ;  Nelson  v.                  | 

»  Osborne  t;.  Cabell,  77  Va.  462;  Rogers,  47  Minn.  103 ;  Brown  r.  Still- 

Biddel  v.  Brizzolara,  64  Calif.  354 ;  man,  43  Minn.  126. 

Crowell  V.  Currier,  27  N.  J.  Eq.  152  7  ^^/^^^  f  24.    Huyler  v.  Atwood, 

and  650.  26  N.  J.  Eq.  504. 

*  Laing  v.  Byrne,  34  N.  J.  Eq.  52 ;  •  Trotter  v.  Hughes,  12  N.  Y.  74; 

Emley  t;.  Mount,  32  N.  J.  Eq.  470;  Curtis  v.  Tyler,  9  Paige  (N.  Y.),  432; 

Dunning  v,  Leavitt,   85   N.  Y.  30;  Brown  r.  Winter,  14  Calif.  31;  Pru- 

Albany  Savings  Institution  v.  Burdick,  den  v.  Williams,  26  N.  J.  Eq.  210 ; 

87  N.  Y.  40 ;   Talburt  v.  Berkshire  William  &  Mary  Collie  v,  Powell,  12 

Ins.  Co.,  80  Ind.  434 ;  Gilbert  v.  San-  Qratt.  (Va.)  372 ;  Hicks  v.  McGarry, 

derson,  56  Iowa,  349.  38  Mich.  667. 

»  Klapworth  v.  Dressier,  13  N.  J.  •  Cofl&n  v,  Adams,  131  Mass.  133; 

Eq.  62 ;  Halsey  w.  Reed,  9  Paige  (N.  Qable  v.  Scarlett,  66  Md.  169. 

Y.),446. 
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that  one  for  whose  benefit  a  promise  is  made  to  another  may 
maintain  an  action  upon  the  promise,  though  he  was  not  a 
party  to  the  agreement  or  privy  to  the  consideration  thereof;  * 
and  it  was  then  held  in  unqualified  terms  that  whoever  has 
for  a  valuable  consideration  assumed  and  agreed  to  pay  an- 
other's debt  may  be  sued  directly  by  the  creditor,^  and  that  a 
mortgagee  or  other  incumbrancer  may  maintain  a  personal 
action  against  a  purchaser  from  the  owner  of  the  equity  of 
redemption  who  has  agreed  with  his  grantor  to  assume  and 
pay  off  the  incumbrance,  if  the  party  with  whom  the  agree- 
ment was  made  was  himself  personally  liable  upon  the  mort- 
gage-debt,^ and  that  a  purchaser  who  has  made  such  an 
agreement  cannot  afterwards  be  released  therefrom  by  his 
grantor,  to  whom  it  was  made,  without  the  consent  of  the 
creditor,  to  whose  benefit  it  inures,*  if  the  latter  has  accepted 
it*  The  same  rule  will  be  applied  to  the  case  of  any  other 
incumbrance.^  But  the  mortgagee  can  simply  hold  such  a 
purchaser  to  the  performance  of  his  agreement;  he  will  not 

^  Lawrence  v.  Fox,  20  N.  Y.  268 ;  Piano  Manufacturing  Go.  v.  Burrows, 

Fischer  r.  Hope  Ins.  Co.,  69  N.  T.  40  Kans.  361;  Singo  v.  Wing,  49 

161;  Hand  v.  Kennedy,  83  N.  Y.  149 ;  Ark.  457. 

Farley  v.  Cleveland,  4  Cow.  (N.  Y.)  •  Antea,  n.  2,  p.  94. 

432 ;  s.  c,  on  error,  nom.  Cleveland  ^  N.  Y.  Life  Ins.  Co.  v.  Aitkin,  125 

V.  Farley,  9  Cow.(N.  Y.)639;  Delpt;.  N.  Y.  660;  Gifford  v.  Corrigan,  117 

Bartholomay  Brewing  Co.,  123  Penn.  N.  Y.  257 ;  Whitting  v.  Gearty,  14 

St.  42 ;  Ayers's  Appeal,  28  Penn.  St.  Hun(N.  Y.),  498 ;  Ranney  v,  McMul- 

179 ;    Lewis   v.   Sawyer,  44  Maine,  len,  5  Abbott  New  Gas.  (N.  Y.)  246 ; 

S32;  Cross  v.  Truesdale,  28  Ind.  44;  Douglass  v.  Wells,  18  Hun  (N.  Y.), 

Lamb  v.  Donovan,  19  Ind.  40 ;  Nelson  88  (overruling  Stephens  v.  Casbacker, 

V.  First  National  Bank,  48  Ills.  36 ;  8  Hun  (N.  Y.),  116,  and  disapproving 

O'Conner  v.  O'Conner,  88  Tenn.  76 ;  Crowell  v.  St.  Barnabas  Hospital,  27 

Travellers*  Ins.  Co.  v.  California  Ins.  N.  J.  Eq.  650)  ;  Fleischauer  v.  Doell- 

Co.,  1  Nor.  Dak.  161 ;  Sham p«.  Meyer,  ner,  58  How.  Pr.  (N.  Y.)  190;  Wil- 

20  Neb.  223 ;  Flint  v.  Cadenasso,  64  lard  v.  Worsham,  76  Va.  392 ;  Bay 

Calif.  83.  V.  Williams,  112  Ills.  91 ;    Raum  v. 

*  Wood  V.  Moriarty,  15  R.  I.  518 ;  Kaltwasser,  4  Mo.  App.  573, 574.  See 

Paducah   Lumber    Co.    v.    Paducah  School  Trustees  v.  Anderson,  30  N.  J. 

Water  Supply  Co.,  12  So.  W.  Hep.  554;  Eq.  366;  Young  v.  School  Trustees, 

Bedelsheimer  o.  Miller,  107  Ind.  485 ;  31  N.  J.  Eq.  290. 

Pulliam  V.  Adamson,  43  Minn.  511 ;  *  Jones  v.  Higgins,  80  Ky.  409. 

Mumper  v,  Kelly,  43    Kans.   266 ;  •  Haverly  v.  Becker,  4  N.  Y.  169. 
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be  subrogated  to  any  other  right  against  the  purchaser.^  The 
deyelopment  of  this  doctrine,  though  doubtless  an  outgrowth 
of  the  law  of  substitution,  scarcely  comes  within  the  scope 
of  this  inyestigation.  It  is  sufficient  to  say  that  it  has  also 
been  emphatically  denied ; '  and  the  court  which  laid  down 
this  proposition  in  its  broadest  terms  has  refused  to  apply  it 
to  other  somewhat  similar  cases,  ^  and  has  said  that  the  rule 
is  one  which  ought  not  to  be  extended.^ 

^  Duncan  v.  Baker,  72  Mo.  469.  Mich.  513 ;  Booth  r.  Ck)nn.  Ins.  Co., 

>  Malcolm  v.  Scott,  5  £xch.  601,  43  Mich.  299;   Goodenow  v.  Jones, 

610  ;  Meech  v.  £nsign,  49  Conn.  191 ;  76  Ills.  48 ;  Gaatgert  v.  Hoge,  73  Ills. 

Prentice  v.  Brimhall,  123  Mass.  291 ;  30. 

CoU,  /.,  in  Pettee  v,  Peppard,  120  •  Merrill  v.  Green,  55  N.  Y.  270; 

Mass.  522  ;  E^Lchange  Bank  v.  Rice,  Metropolitan  Trust  Co.  v.  N.  Y.  R.  R. 

107  Mass.  37 ;  Dow  v.  Clark,  7  Gray  Co.,  45  Hun  (N.  Y.),  84. 

(Mass.),  198  ;  Field  v.  Crawford,  6  Id.  *  Pardee  v.  Treat,  82  N.  Y.  385. 

116;    Millard    v.  Baldwin,   3    Gray  And  see  Gamsey  v.  Rogers,  47  N.  Y. 

(Mass.),  484;  Mellen  v.  Whipple,  1  833 ;  Dumherr  v.  Rau,  60  Hun  (N.  Y.), 

Gray,  317 ;  Mason  v.  Barnard,  36  Mo.  358 ;  Beveridge  v,  N.  Y.  Elevated  R. 

384 ;   Peacock  v.  Williams,  98  Nor.  R.  Co.,  112   N.  Y.   1 ;    Biddel   •. 

Car.  324;  Edwards  v.  Clement,  81  Brizzolara,  64  Califl  354. 
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§  86.    Snrety'B  Right  of  Subrogation.  —  A  surety,  on  paying 

the  debt  for  his  principal,  is  entitled  to  be  subrogated  to  all 
the  securities,  funds,  liens,  and  equities,  which  the  creditor 
holds  against  the  principal  debtor,  or  as  a  means  of  enforcing 
payment  from  him.^    This  right  will  be  enforced  whether  the 


1  Lake  v.  Brutton,  8  De  G.,  M.  & 
G.  440;  Goddard  v.  Whyte,  2  Giff. 
449 ;  Wooldridge  v.  Norris,  L.  R.  6 
Eq.  410;  Heyman  v.  Dubois,  L.  R. 
13  Eq.  158 ;  Union  Trust  Co.  v.  Mor- 
rison, 125  U.  S.  591;  Hunter  r. 
XJuited  States,  5  Peters,  173,  182; 
Colvin  V.  Owens,  22  Ala.  782 ;  Faw- 
cetts  V.  Kimmey,  33  Ala.  261 ;  Talbot 
V.  Wilkins,  31  Ark.  411 ;  Belcher  v. 
Hartford  Bank,  15  Conn.  381;  Mc- 
Dowell V,  Wilmington  Bank,  1  Har- 
ringt.  (Del.)  369 ;  Billings  r.  Spragne, 
49  Ills.  509 ;  Pence  v.  Armstrong,  95 


Ind.  191 ;  Rooker  v,  Benson,  83  Ind. 
250  ;  2jOok  V.  Clemmer,  44  Ind.  15 ; 
Jones  V.  Tincher,  15  Ind.  308 ;  Bry- 
son  V.  Close,  60  Iowa,  357 ;  Keokuk 
V.  Love,  31  Iowa,  119 ;  Sears  v.  La- 
force,  17  Iowa,  473 ;  Fields  v.  Sherrill, 
18  Kans.  365  ;  Burk  v.  Chrisman,  3 
B.  Mon.  (Ky.)  50;  Lumpkin  v.  Mills, 

4  Ga.  343 ;  Davidson  v.  Carroll,  20 
La.  Ann.  199 ;  Scott  v.  Featherston, 

5  La.  Ann.  306 ;  Tuck  v.  Calvert,  33 
Md.  209 ;  Winder  r.  Diffenderffer,  2 
Bland  Ch.  (Md.)  166,  199 ;  Johnson 
V,  Bartlett,   17  Pick.  (Mass.)  477; 
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surety  is  bound  iu  one  instrument  inth  the  principal  or  not;^ 
and  it  will  be  transmitted  to  the  surety's  assignees,  and  to  his 
creditors,  when  the  principal  demand  has  been  so  used  as  to 
destroy  their  subordinate  liens  upon  his  property,^  and  to  his 
heirs  when  necessary  for  their  protection,*  and  to  his  grantees, 
who  have  lost  the  property  conveyed  by  him  to  them  in  con- 
sequence of  its  being  taken  upon  the  principal  obligation.* 
And  the  creditor  must  do  nothing  to  defeat  this  right  of  sub- 
rogation on  the  part  of  the  surety,  or  to  vary  tlie  position  of 
the  surety ;  ^  if  he  takes  from  the  principal  debtor  a  pledge  or 
security  for  the  debt,  he  must  hold  the  same  fairly  and  im- 
partially, for  the  benefit  of  the  surety,  as  well  as  for  his  own 
protection;*  and  if  he  parts  with  such  property  without  the 
knowledge  and  consent  of  the  surety,  he  will  lose  his  claim 
against  the  latter  to  the  extent  of  the  value  of  the  property  so 

Dick  V.  Moon,  36  Minn.  309 ;  Dozier         ^  Enders    i;.  Brune,  4  Randolph 

V.  Lewis,  27  Miss.  679;   Allison  v,  (Va.),  438;   Havens  v.  Willis,   100 

Sutherlin,  50  Mo.  274 ;  Aniotr.  Wood-  N.  Y.  482. 

burn,  35  Mo.  99  ;  Wilson  v,  Barney,         ■  Moore  v.  Bray,  10  Penn.  St.  519 ; 

8  Nebraska,  39 ;  Low  i;.  Blodgett,  21  Holt  v.  Bodey,  18  Penn.  St.  207 ;  Neff 

N.  H.  121;  Dearborn  v,  Taylor,  18  ».  MUler,  8   Penn.   St.   347;   Nefs 

N.  H.  153 ;  Young  v.  Vough,  23  N.  J.  Appeal,  9  Watts  &  Serg.  (Penn.)  36 ; 

Eq.  325 ;  Irick  v.  Black,  17  N.  J.  Eq.  Ebenhardt's  Appeal,  8  Watts  &  Serg. 

189  ;  Lewis  v.  Palmer,  28  N.  Y.  271 ;  (Penn.)   327;    Huston's  Appeal,  69 

King  V.  Baldwin,  2  Jobns.  Ch.  (N.  Y.)  Penn.  St.  485  (overruling  Harrisbui^ 

654;  Chatbara  Bank  v,  Sbipman,  20  Bank  v,  German,   3  Penn.  St.  300); 

Hun  (N.  Y.),  543 ;  Ottraan  v.  Moak,  Skinner  t?.  Terhune,  45  N.  J.  Eq.  665  ; 

3  Sandf.  Ch.  (N.  Y.)  431;  Towe  v.  Davenport  v.  Hardeman,  5  Gra.  580; 

Newbold,  4  Jones  Eq.  (Nor.   Car.)  Morris  ».  Evans.  2  B.  Mon.  (Ky).  84; 

212  ;  Smith  v.  McLeod,  3  Ired.  Eq.  Neimcewicz  ».  Gahn,  3  Paige  (N.  Y.), 

(Nor.  Car.)  390 ;  Cochran  v.  Shields,  614 ;  York  v,  Landis,   65  Nor.  Car. 

2  Grant's  Cas.  (Penn.)  437  ;  Ware,  535 ;  Watts  v.  Kinney,  3  Leigh  (Va.), 

<?j-/?flr/(?,  5  Rich.  Eq.  (So.  Car.)  473;  272;    McDaniels   v.    Flower   Brook 

Bittick  V.  Wilkins,  7  Heisk.  (Tenn.)  Manufg.  Co.,  22  Vt.  274. 
307 ;    Wade    v.    Green,    3    Humph.         «  Meador  v.  Meador,  88  Ky.  217. 
(Tenn.)  547 ;  Carpenter  '».  Minter,  72         *  Beaver  «.  Slanker,  94  Ills.  175  ; 

Tex.  370 ;  Willson  v.  Phillips,  27  Tex.  Wilson  v.  Murray,  90  Ind.  477 ;  State 

543  ;  James  r.  Jacques,  26  Tex.  320 ;  Bank  v,  Davis,  4  Ind.  653. 
Leake  v.  Ferguson,  2  Gratt.   (Va.)         *  Pearl  v.  Deacon,  24  Beav.  186. 
419 ;  Miller  v.  Pendleton,  4  Hen.  &        «  Forbes  v.  Jackson,    19  Ch.  D. 

Munf.  (Va.)  436  ;  Highland  v.  High-  616. 
land,  5  W.  Va.  63. 
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surrendered.^  The  surety  is  discharged,  at  least  pro  tanto, 
whenever  by  reason  of  the  affirmative  act  of  the  creditor,  the 
surety  can  no  longer  be  substituted  to  the  rights  and  securities 
of  the  creditor.2  "  The  rule  is  undoubted,  and  it  is  one  founded 
on  the  plainest  principles  of  natural  reason  and  justice,  that 
the  surety  paying  off  a  debt  shall  stand  in  the  place  of  the  cred- 
itor, and  have  all  the  rights  which  he  has,  for  the  purpose  of 
obtaining  his  reimbursement.  It  is  hardly  possible  to  put 
this  right  of  substitution  too  high ;  ^and  the  right  results  more 
from  equity  than  from  contract  or  qiuisi  contract,  unless  in  so 
far  as  the  known  equity  may  be  supposed  to  be  imported  into 
any  transaction,  and  so  to  raise  a  contract  by  implication.  A 
surety  will  be  entitled  to  every  remedy  which  the  creditor  has 
against  the  principal  debtor ;  to  enforce  every  security  and 
all  means  of  payment ;  to  stand  in  the  place  of  the  creditor, 
not  only  through  the  medium  of  contract,  but  even  by  means 
of  securities  entered  into  without  the  knowledge  of  the  surety, 
having  a  right  to  have  those  securities  transferred  to  him, 
though  there  was  no  stipulation  for  that,  and  to  avail  himself 
of  all  those  securities  against  the  debtor."  ^    But  the  surety 


1  Guild  V,  Butler,  127  Mass.  386 ; 
Baker  v.  Briggs,  8  Pick.  (Mass.)  122 ; 
Gtiinmings  v.  Little,  45  Maine,  183 ; 
New  Hampshire  Savings  Bank  v.  Col- 
cord,  15  N.  H.  119 ;  Everly  v.  Rice, 
20  Penn.  St.  297 ;  Ashby  v.  Smith,  9 
Leigh  (Va.),  164;  Stallingsw.  Americus 
Bank,  59  Ga.  701 ;  Perrine  v.  Mobile 
Ins.  Co.,  22  Ala.  575 ;  McMullen  v. 
Hinkle,  39  Miss.  142 ;  Pratt's  Suc- 
cession, 16  La.  Ann.  357 ;  Philbrooks 
r.  McEwen,  29  Ind.  347 ;  Stewart  v. 
Davis,  18  Ind.  74;  Kirkpatrick  v. 
Howk,  80  nis.  122  ;  Morlev  v.  Dick- 
inson, 12  Calif.  561. 

*  Kinnaird  v.  Webster,  10  Ch.  Div. 
139 ;  American  Bank  v.  Baker,  4  Met. 
(Mass.)  164 ;  City  Bank  v.  Young,  43 
N.  H.  457 ;  Hurd'  v.  Spencer,  40  Vt. 


581 ;  Black  River  Bank  v.  Page,  44 
N.  Y.  463 ;  Commonwealth  v.  Miller, 
8  Serg.  &  R.  (Penn.)  452;  Kennedy 
V.  Brossiere,  16  La.  Ann.  445 ; 
Jenkins  v.  McNeese,  34  Tex.  189; 
Cooper  V.  Wilcox,  2  Dev.  &  Bat.  Eq. 
(No.  Car.)  90 ;  Turner  v.  McCarter, 
42  Ga.  491 ;  Winston  v.  Yeargin,  50 
Ala.  340:  Hall  v.  Hoxsey,  84  lUs. 
616 ;  Rogers  v.  School  Trustees,  46  His. 
428;  Payne  v.  Commercial  Bank,  6 
Sm.  &  M.  (Miss.)  24;  Middleton 
V.  Marshalltown  Bank,  40  Iowa, 
29 ;  Saline  County  v.  Buie,  65  Mo. 
63. 

*  Lord  Brougham,  in  Hodgson  v. 
Shaw,  3  Myl.  &  K.  183 ;  Hill  v.  Voor- 
hies,  22  Penn.  St.  68. 
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cannot  acquire  by  subrogation  any  greater  rights  than  the 
creditor  himself  enjoyed.^ 

§  87.  It  is  an  Xtquitable  Aftalgnmant  to  tha  Snratj.  —  Although 
the  surety's  right  of  subrogation  has  been  sometimes  limited 
to  securities  in  the  hands  of  the  creditor  at  the  inception  of 
the  suretyship,^  yet  it  is  now  settled  that  no  such  limitation 
exists.^  So  soon  as  the  surety  pays  the  debt  of  his  principal, 
there  arises  in  his  favor  an  equity  to  have  all  the  securities 
held  by  the  creditor  for  the  demand  turned  over  to  him,  and 
to  avail  himself  of  them  as  fully  as  the  creditor  could  have 
done.*  For  the  purposes  of  his  indemnification  he  is  entitled 
to  be  subrogated  to  all  the  rights,  remedies,  and  securities  of 
the  creditor,  and  is  allowed  to  enforce  all  the  creditor's  rights 
and  remedies  and  means  of  payment  against  the  principal.^ 
Although  the  surety's  payment  discharges  the  debt  and  ex- 
tinguishes all  the  securities,  so  far  as  it  concerns  the  creditor, 
it  does  not  have  that  effect  as  between  the  principal  and  the 

^  Schur  17.  Schwartz,  140  Penn.  St.  118 ;  Shattnck  v.  Cox,  128  Ind.  293 ; 

53 ;  Miller  v.  Stout,  5  Del.  Ch.  259 ;  Monroe  Bank  v.  Gifford,  79  Iowa,  300 ; 

Walsh  V.  M'Bride,  72  Md.  45  ;  Mor-  May  v.  White,  40  Iowa,  246. 

sell  V.  Caroline,  22  Md.  391 ;  Barton  «  Barger  v.  Bnckland,  28   Gratt. 

V.  Brent,  87  Va.  385 ;  Perkins  v.  No-  (Va.)  850 ;  Sasscer  v.  Young,  6  Gill 

Ian,  79  Ga.  295, 300 ;  Benneson  t;.  Sav-  &  J.  (Md.)  243;  Lowndes  «.  Chis- 

age,  130  Ills.  352;  Wynne  v.  Willis,  olm,  2  McCord  Eq.  (So.  Car.)  455; 

76  Tex.  589 ;  Kilpatriek  v.  Dean,  15  Klopp  v.  Lebanon  Bank,  46  Penn.  St 

Daly  (N.  Y.),  182.  88 ;  Murray  «.  Catlett,  4  Green  (Iowa), 

2  Wade  r.   Coope,  2    Sim.   155;  108 ;  Jacques  i>.  Fackney,  64  Ills.  87 ; 

Newton  v.  Chorlton,  10  Hare,  646 ;  HoUiday  v.  Brown,  50  N.  W.  Rep. 

Lake  v,  Brutton,  8  De  G.,  M.  &  G.  1042 ;  Smith  v.  Schneider,  23  Mo.  447 ; 

440.  Lough  ridge  v.  Bowland,  52  Miss.  546. 

«  Alexander  v.  Ellison,  79  Ky.  148 ;  »  Ward's  Appeal,   100  Penn.  St 

Rubier.  Norman,  7  Bush  (Ky.),  582;  289;  May  r.  Burke,   80    Mo.  675; 

Lochenmeyer  v.  Fogarty,  112  Ills.  572 ;  Darst  «.  Bates,  95  Ills.  493 ;  Conway 

Fegley  v.  McDonald,  89  Penn.  St.  128 ;  v.  Strong,  24  Miss.  665  ;  Chrisman  v. 

Commonweallh  v.  Miller,  8  Serg.  &  Harman,  29  Gratt  (Va.)  494;  Cul- 

R.  (Penn )  452;  Hubbell  v.  Carpen-  lum  v.  Emanuel,  1  Ala.  23  ;  Storms  p. 

ter,  5  Barb.  (N.  Y.)  520;  Springer  «.  Storms,  3  Bush  (Ky.),  77;   Ghisdin 

Toothaker,  43  Maine,  381 ;  Pearl  St.  v.  Fergusson,  4  Harr.  &  Johns.  (Md.) 

Society  v.  Imlay,  23  Conn.  10 ;  Pierce  522 ;  Cottrell's  Appeal,  23  Penn.  St 

V,  Ho'lzer,  65  Mich.  263 ;  Nelson  v.  294. 
Williams,  2  Dev.  &  Bat  Eq.  (No.  Car.) 
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surety ;  ^  as  to  these,  it  is  in  the  nature  of  a  purchase  by  the 
surety  from  the  creditor,  and  does  not  exonerate  the  principal 
debtor.^  It  operates  in  equity  as  an  assignment  of  the  debt 
and  the  securities  to  the  surety.^  The  right  of  subrogation 
and  the  equitable  assignment  relate  back  to  the  time  of  enter- 
ing into  the  contract  of  suretyship,  as  against  the  principal 
and  those  claiming  under  him>  If  a  question  is  made  whether 
the  acts  of  the  surety  have  been  such  as  to  keep  the  security 
on  foot,  the  court,  in  the  absence  of  evidence  to  the  contrary, 
will  presume  that  they  were  done  with  that  intention  which  is 
most  for  the  benefit  of  the  party  doing  them.^  Thus,  the 
guarantor  of  a  promissory  note  or  other  debt  will  be  subro- 
gated to  the  rights  of  the  creditor  to  whom  he  has  made  pay- 
ment.^ And  since  the  surety  is  entitled  to  the  benefit  of  all 
the  securities  for  the  debt,  all  persons  taking  any  of  them, 
either  from  the  principal  debtor  or  from  the  creditor  with  no- 
tice of  the  facts  and  of  the  surety's  responsibilities,  are  bound 
in  equity  to  hold  them  for  his  benefits  Nor  will  it  make  any 
difference  that  the  surety,  in  entering  upon  the  obligation,  did 
not  rely  upon  the  security,  or  even  know  of  its  existence.® 


*  Postea,  §§  IZheiseq,,  74;  Dempsey  p.  Bush,  18  Ohio  St. 
«  Bendey  ».  Townsend,  109  U.  S.  376 ;  Gossin  v.  Brown,  11  Penn.  St. 

665;    Strong  v.  Blanchard,  4  Allen  527;  Rittenhouse  v.  Levering,  6  Watts 

(Mass.)»  638 ;  Thornton  v.  McKevan,  &  Serg.  (Penn.)  190 ;  Kleiser  r.  Scott, 

1  Hem.  &  M.  526 ;  Torp  v.  Gulseth,  6  Dana  (Ky.),  137- 
37  Minn.  135.  «  Pennsylvania  R.  R.  Co.  r.  Pem- 

»  Magee  v.  Leggett,  48  Miss.  139  ;  berton  R.  R.  Co.,  28  N.  J.  Eq.  338 

Dinkins  w.  Bailey,  23  Miss.  284 ;  Mc-  Babcock  v,  Blanchard,  86  Ills.  165. 
Cormick  r.  Irwin,  35  Penn.  St.  Ill;         "^  Atwoodt;. Vincent,  17 Conn. 575 

Jones  w.  Tincher,  15  Ind.  308 ;  Dead-  Norton  v.  Sonle,  2  Greenl.  (Me.)  341 

erick,  /.,  in  Bittick  v,  Wilkins,  7  Heisk.  Greene  v.  Ferric,  1  Desaus.  Eq.  (So 

(Tenn.)  307 ;  Hanser  r.  King,  76  Va.  Car.)  164 ;  Drew  v.  Lockett,  32  Beav 

731.  499. 

*  McArtlmr  w.  Martin,  23  Minn.  «  Forbes  v.  Jackson,  19  Ch.  D. 
74;  Conner  v.  Howe,  35  Minn.  518 ;  615 ;  Lake  r.  Brutton,  8  De  G.,  M.  & 
Lewis  V,  Faber,  65  Ala.  460 ;  Wood  ».  G.  440 ;  Mayhew  v,  Crickett,  2  Swanst. 
Lake,  62  Ala.  489 ;  Rice  ».  Southgate,  185;  Havener  ».  Berry,  17  W.  Va. 
16  Gray  (Mass.),  142.  474. 

*  McArthur  v.  Martin,  23  Minn. 


138  THE  LAW  OF  SUBROGATION. 

Any  collateral  security  received  by  the  creditor  from  the  prin- 
cipal debtor  will  inare  to  the  benefit  of  the  surety.^ 

§  88.  Surety  subrogated  to  Priority  of  Creditor.  —  Accord- 
ingly, where  the  government  is  entitled  to  priority  in  the 
payment  of  a  debt,  a  surety  for  the  debtor  will,  upon  paying 
the  debt  to  the  government,  be  subrogated  to  its  priority ;  * 
and  he  can  enforce  this  right  in  a  court  of  equity.'  This  doc- 
trine has  been  applied  to  the  case  of  a  surety  upon  a  custom- 
house bond  for  the  payment  of  duties  to  the  United  States,* 
even  in  cases  in  which  there  was  no  statutory  provision  for 
such  substitution,  the  owner  of  the  goods  not  having  been  a 
party  to  the  bond ;  ^  and  also  in  favor  of  some  of  the  sureties  of 
a  United  States  collector  who  had  made  default  and  died  in- 
solvent, after  their  payment  of  his  indebtedness  to  the  United 
States,  as  against  their  co-sureties,^  and  also  to  protect  such 
sureties  against  the  principal  debtor.^  But  where  the  princi- 
pal debtor  is  still  further  indebted  to  the  government,  the 
surety,  although  he  has  paid  all  for  which  he  was  bound,  can- 
not be  subrogated  to  this  right  of  priority  in  competition  with 
the  government,®  nor  will  the  surety  necessarily  be  subrogated 
to  all  the  prerogative  rights  of  the  government.*  And  the 
claim  of  sureties  upon  bonds  given  to  the  United  States  for 
the  payment  of  duties  upon  imported  goods,  which  they  have 
since  paid,  is  superior  to  the  claim  of  a  purchaser  of  these 

*  Kirkraan  v.  Bank  of  America,  2  C.  C.  446 ;  Dias  v.  Bouchaud,  10  Paige 
Coldw.  (Tenn.)  397 ;  Newton  v.  Chorl-  (N.  Y.).  445 ;  West  v.  Creditors,  3  La. 
ton,  10  Hare,  646.  Ann.  529. 

«  United  States  v.  Herron,  20  Wal-         •  End^rs  v.  Brune,  4  Band.  (Va) 

lace,  251 ;  Hunter  v.  United  States,  438.     And  see  Prather  v.  Johnson,  3 

5  Peters,  173,  182,  183;  Richeson  v.  Harr.  &  Johns.  (Md.)  487. 
Crawford,   94    111.   165 ;   Jackson  v.         •  Robertson  v.  Triggs,  33  Gratt 

Davis,  4  Mackey  (D.  C),  194;  Re-  (Va.)  76. 

gina  V.   Salter,   1  Hurlstone  &  Nor-        '  Livingston  v.  Anderson,  80  Ga. 

man,  274.  175  ;  Irby  v.  Livingston,  81  Ga.  281. 

8  Churchill,  t«  re,  39  Ch.  D.  174 ;         •  Queen  v.  O'Callaghan.   1   Irish 

Boltz's    Estate,    133  Penn.   St.   77 ;  Eq.  439 ;    Heth  v.  Lewis,  114  Ind. 

Orem  v.  Wrightson,  51  Md.  34;  Miller  508. 
i;.  Woodward,  8  Mo.  169.  »  Kerr  v.  Hamilton,  1  Cranch,  C.  C 

*  United  States  v,  Preston,  4  Wash.  546 ;  Jones  v.  Gibson,  82  Ky.  561. 
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goods  from  the  importer,  althoygh  such  purchaser  has  lost 
the  goods  by  reason  of  an  unlawful  sale  of  them  for  the  same 
duties  by  the  collector.^ 

§  89.  SnretieB  of  a  Trustee  subrogated  to  the  Rights  of  the 
Trustee  and  of  the  Cestuis  que  Trustent.  —  Where  the  sureties 
of  a  trustee  have  been  compelled  to  answer  for  his  breach  of 
trust,  they  are  subrogated  to  the  remedies  of  the  trustee  ^  and 
to  the  rights  of  both  the  trustee  and  the  cestui  que  trust  against 
those  who  have  pai*ticipated  in  his  wrongful  acts.^  The  guar- 
dian of  an  infant  having  wrongfully  assigned  a  bond  payable 
to  him  in  his  official  capacity,  and  the  sureties  upon  his  offi- 
cial bond  having  made  up  the  loss,  they  were  allowed  to  re- 
cover from  the  assignee  of  the  bond,  just  as  the  ward  could 
have  done.*  The  sureties  of  a  deceased  guardian  who  have 
satisfied  the  ward  for  his  default  will  be  subrogated  to  the 
rights  and  remedies  of  the  ward  against  the  guardian's  estate,^ 
and  against  all  parties  whose  liability  was  primary  to  that  of 
the  sureties.^  The  sureties  upon  the  official  bond  of  an  insol- 
vent clerk  of  court  will  in  equity  be  entitled,  upon  a  breach  of 
trust  by  their  principal,  to  all  the  remedies  and  securities  that 
were  in  the  power  of  the  cestuis  que  trustent  or  the  creditors 
against  one  who  participated  in  the  breach  of  trust."^  If  an 
administrator,  being  about  to   leave  the  State,  deposits  the 

1  Dias    V.    Bouchaud,    10    Paige  1  Ired.  Eq.  (Nor.   Car.)  340 ;  Cow- 

(N.  Y.),  445.  gill  V,  Linville,  20  Mo.  Ap.  138. 

«  Boyd  V.  Myers,  12  Lea  (Tenn.),         »  McClelland    v.    Davis,    4    Lea 

176 ;  Bushong  ».  Taylor,  82  Mo.  660 ;  (Tenn.),  97 ;   Walker  v.  Crowder,  2 

Wheeler  v.  Hawkins,  116  Ind.  515;  Ired.  Eq.  (Nor.  Car.)  478;  State  v, 

Schoonover  v,  Allen,  40  Ark.  132.  Atkins,  53  Ark.  303  ;  Gilbert  v.  Neely. 

»  Blake  v.  Traders'  Bank,  1 45  Mass.  35  Ark.  24. 
13 ;  Edmunds  v.  Venable,  1  Patton  &         °  Blake    v.    Traders*    Bank,    145 

H.  (Va.)  121;  Adams  v,  Gleaves,  10  Mass.  13;  Thompson  v.  Humphrey, 

Lea  (Tenn.).  367;  Wilson  r.  Doster,  83  Nor.  Car.  416;   Shields  «.  Whit- 

7  Ired.  Eq.  (Nor.  Car.)  231 ;  Khame  tAker,   82  Nor.  Car.  516 ;    Harris  r. 

V.  Lewis,  13  Rich.  Eq.  (So.  Car.)  270 ;  Harrison,  78  Nor.  Car.  202 ;  Morley 

McNeil  17.  Morrow,  Rich.  Eq.  Cas.  v.  Metamora,  78  Ills.  394 ;  Muldoon 

(So.  Car.)  172.  v.  Crawford,  14  Bush  (Ky.),  125. 

*   Powell   r.  Jones,  1   Ired.  Eq.         ^  Bunting  ».  Ricks,  2  Dev.  &  Bat 

(No.  Car.)  337 ;  Fox  v.  Alexander,  Eq.  (Nor.  Car.)  130. 
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assets  of  the  estate  with  a  stranger,  in  trust  for  the  next 
of  kin  of  the  intestate,  the  sureties  of  the  administrator, 
against  whom  recoveries  have  been  had  by  any  of  the  next  of 
kin,  have  a  right  to  call  upon  this  stranger  for  an  account  of 
the  assets  so  received  by  him,  and  to  be  subrogated  against 
him  to  the  rights  of  such  of  the  next  of  kin  as  have  held  the 
sureties  to  responsibility.^  And  although  it  has  been  decided 
in  Massachusetts  that  a  surety  upon  an  administrator's  pro- 
bate bond,  who  has  been  obliged  to  pay  a  judgment  recovered 
by  the  heirs-at-law  upon  the  bond,  and  has  taken  an  assign- 
ment of  all  their  rights  in  the  estate  and  all  claims  of  theirs 
therefor,  cannot  maintain  a  suit  against  an  agent  of  the  ad- 
ministrator having  in  his  hands  moneys  belonging  to  the 
estate,  yet  this  decision  was  put  upon  the  ground  that  the 
heirs  could  not  themselves  have  maintained  such  an  action, 
but  were  restricted  to  their  remedy  upon  the  administrator's 
bond.^  A  surety  upon  an  administrator's  bond  who  has  paid 
one-half  of  a  judgment  recovered  by  a  creditor  of  the  intes- 
tate against  the  administrator  will  not  be  subrogated  to  the 
rights  of  the  creditor  whom  he  has  partly  paid,  but  to  those 
of  the  administrator  foi*  whom  he  has  made  the  payment;' 
for  a  surety's  subrogation  to  the  remedies  of  the  creditor  is 
allowed  only  when  the  creditor  has  been  fully  satisfied.^ 

§  90.  Sureties  of  a  Sheriff  subrogated  to  Rights  which  they 
have  eatiefied  for  him.  —  The  sureties  of  a  sheriff,  who  have 
been  compelled  to  pay  a  judgment  recovered  against  him  by 
the  owner  of  property  which  he  had  taken  on  an  execution 
against  a  third  party,  and  had  turned  over  to  the  judgment- 
creditor,  have  been  allowed  to  recover  the  value  of  such  prop- 
erty against  that  plaintiff ;  the  sureties  who  had  satisfied  the 
owner  were  substituted  to  his  cause  of  action  against  the 

1  Kennedy  v.  Pickens,  3  Ired.  Eq.  (Tenn.),  367.  And  see  Stetson  v. 
(Nor.  Car.)  147.  Moulton,  140  Mass.  697. 

«  Winslow  V.  Otis,  5  Gray  (Mass.),  •  Clark  v,  Williams,  70  Nor.  Car. 
800,  as  in  Adams  v.  Gleaves,  10  Lea    679. 

«  JiUea,  $  88 ;  poitea,  §  127. 
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creditor.^  So  if  the  sureties  of  a  sheriff  have  to  pay  money 
for  the  default  of  his  deputy  in  failing  to  take  a  bail-bond 
from  the  defendant  in  a  writ,  they  may  in  equity  be  subrogated 
to  the  rights  of  the  sheriff  against  such  deputy,  and  may  also 
resort  to  a  fund  which  the  deputy  had  obtained  from  such  de- 
fendant to  indemnify  himself  against  the  consequences  of  the 
same  default.^  They  could  also  resort  to  the  sureties  in  a 
bond  given  by  the  deputy  to  the  sheriff  to  secure  the  latter 
against  the  deputy's  delinquencies  in  oflSce.'  The  sureties  of 
a  sheriff  who  have  been  compelled,  by  reason  of  his  default, 
to  pay  to  the  owners  of  land  the  amount  for  which  he  had 
sold  the  land  in  partition  proceedings,  will  be  subrogated  to 
the  rights  of  the  sheriff  in  a  note  which  he  took  for  the  price 
of  the  land  from  the  purchaser  at  his  sale.^  The  sureties  of  a 
sheriff  who  have  been  compelled,  through  his  neglect  to  serve 
an  execution  committed  to  him,  to  pay  the  amount  of  such 
execution  to  the  creditor  therein,  will  be  subrogated  to  the 
rights  of  the  creditor  against  the  original  defendants  in  the 
execution,^  just  as  the  sheriff  would  have  been  if  he  had  him- 
self made  the  payment.^ 

§  91.    Subrogation  of  a  Debtor's  Surety  against  a  Sheriff.— 

Where  a  plaintiff  recovered  judgment  and  issued  execution 
against  both  principal  and  surety,  and  the  sheriff  collected  the 
amount  of  the  judgment  from  the  principal  debtor,  but  paid 
over  only  a  part  thereof  to  the  plaintiff,  and  the  surety  paid 
the  balance  of  the  judgment  to  the  plaintiff,  neither  of  them 
then  knowing  that  the  sheriff  had  the  funds  in  his  hands,  the 
surety  was  subrogated  to  the  plaintiff's  claim  against  the 


»  Skiff  ^r.  Cross,  21  Iowa,  459;        *  Sweet  r.  Jeffries,  48  Mo.  279. 
Philbrick  r.  Shaw,  61  N.  H.  356.  »  Bittick    v.    Wilkins,    7    Heisk. 

«  Blalock  V.  Peak,  3  Jones  Eq.  (Tenn.)   307 ;  Saint  ».  Ledyard,  14 

(Nor.  Car.)  323;  Philbrick  ©.  Shaw,  Ala.  244.     But  not   in   Mississippi, 

61  N.  H.  356.  Dillon  v.  Cook,  6  8m.  &  M.  (Miss.) 

*  Brinson  v.  Thomas,  2  Jones  Eq.  773. 
(Nor.  Car.)  414 ;  Nebergall  v,  Tyree,        •  Antea,  %  7. 
2  W.  Va.  474. 
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sheriff  for  such  funds.^  A  surety  who  has  been  obliged  to 
satisfy  an  execution  against  his  principal  in  consequence  of 
the  sheriff's  having  wrongfully  applied  the  proceeds  of  the 
principal's  property  to  the  payment  of  a  junior  execution  for 
which  the  surety  was  not  liable,  will  be  subrogated  to  the 
prior  creditor's  remedy  against  the  sheriff,^  as  he  will  be  if  the 
opportunity  of  obtaining  satisfaction  from  the  principal  has 
been  lost  by  the  fault  of  the  sheriff.*  But  if  the  liability  of 
the  sheriff  had  been  for  mere  negligence,  in  not  collecting  and 
returning  the  execution,  under  such  circumstances  that  the 
sheriff  himself,  upon  making  compensation  for  his  default, 
would  have  been  entitled  to  be  subrogated  to  the  rights  of  the 
creditor  against  all  the  defendants  in  tlie  execution,^  then  a 
payment  by  tlie  surety  would  not  have  entitled  him  to  any 
redress  against  the  sheriff,*  unless  the  sheriff's  neglect  had 
resulted  in  a  loss  to  the  surety  for  which  he  could  not  obtain 
satisfaction  from  his  principal.^  And  the  surety  cannot  be 
subrogated  to  the  principal  debtor's  remedies  against  the 
sheriff,  until  the  surety  shall  have  satisfied  the  judgments 
In  a  suit  at  law  on  a  constable's  bond  for  an  escape,  if,  since 
the  bringing  of  the  action,  the  original  judgment  has  been 
satisfied  by  a  surety  for  the  debtor,  no  more  than  nominal 
damages  will  be  allowed,  even  though  the  suit,  after  this  satis- 
faction, was  prosecuted  for  the  benefit  of  the  surety.® 

§  92.    Surety  subrogated  to  Corporation's  Uen  upon  the  Stock 
of  Its  Shareholders.  —  When  corporations  have  a  lien  upon  the 

1  Merryman  v.  State,  5  Harr.  &        »  Bellows  v.  Allen,  23  Vt.  169; 

Johns.  (Md.)  423 ;  Bellows  v.  Allen,  O'Hara  v.  Schwab,  26  La.  Ann.  78. 
23  Yt.  169.  *  Pennsylvania  Bank  v.  Potius,  10 

'  Commonwealth  v.  Straton,  7  J.  Watts  (Penn.),  148, 162.    SeeBough- 

J.  Marsh.  (Ky.)  90.    See  Straton  v.  ton  o.  Orleans  Bank,  2  Barb.  Ch.  (N. 

Commonwealth,  2  Dana  (Ky.),  397.  Y.)  458  ;  Gary  v.  Bank  of  the  State, 

•  Howe  V.  Williams,  7  B.  Mon.  11  Ala.  771 ;  Hill  o.  Sewell.  27  Ark. 

(Ky.)  202;  Miller  v.  Dyer,  1  Dnv.  15. 

(Ky.)  263.    Contra,  in  Massachusetts,        ^  Griff  o.  Steamboat  Stacy,  12  La. 

at  Uw,  in  Harring;ton  v.    Ward,   9  Ann.  8. 
Mass.  251.  *  State  v.  Miller,  5  Blackf.  (Lid.) 

«  Anieay  S  7.  381. 
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stock  of  their  shareholders  for  the  payment  of  debts  due  from 
the  latter  to  the  corporations,  a  surety  paying  such  indebted- 
ness will  be  subrogated  to  this  lien,^  and  if  the  corporation 
abandons  this  lien,  it  puts  itself  in  the  place  of  the  debtor.' 
The  surety's  equitable  right  attaches  the  instant  the  lien  of 
the  corporation  commences,  and  is  consummated  by  his  pay- 
ment of  the  indebtedness  for  which  he  is  boimd  as  surety.' 
If,  however,  the  corporation,  though  having  the  power  to 
create  such  a  lien,  has  never  exercised  its  option  to  do  so, 
then  ho  lien  exists,  and  there  is  nothing  to  which  the  surety 
can  be  subrogated.^ 

§  98.  Surety  entitled  to  be  eiibrogated  tboagh  not  in  Privity 
with  his  Principal. — The  surety  will  be  subrogated  to  the 
rights  of  the  creditor  against  the  principal,  though  there  is 
no  privity  of  contract  between  the  principal  and  the  surety.^ 
A.  owed  a  debt  to  B.,  who  was  indebted  to  C.  At  the  request 
of  B.,  and  in  pursuance  of  an  arrangement  between  B.  and  C, 
A.  gave  a  bond  and  mortgage  for  his  debt  directly  to  C.  A 
third  party  then,  at  the  solicitation  of  B.,  but  without  any  re- 
quest from  the  moi*tgagor,  guaranteed  the  payment  of  the 
bond,  and  was  compelled  to  pay  it  upon  his  guaranty :  and  he 
was  subrogated  to  the  benefit  of  the  mortgage  for  his  reim- 
bursement, although  he  had  no  remedy  at  law  against  the 
principal  debtor ;  ^  for  the  surety's  right  of  subrogation  does 
not  rest  upon  contract  or  privity,  but  upon  principles  of  nat- 
ural justice  and  equity  ;  ^  and  it  would  have  been  no  defence 
to  the  surety,  in  an  action  against  him  by  the  creditor,  that 
he  became  surety  without  the  privity  of  the  principal,®  though 

1  Klopp  r.  Lebanon  Bank,  46  Penn.  Ala.  575  ;  Dunlop,  t»  re,  21  Ch.  D. 

St.  88 ;  Yonng  v,  Vongh,  23  N.  J.  583. 
£q.  325.  •   Bnms  «.  Huntington  Bank,  1 

«  Houston  &  Texas  Ry.    Co.  v.  Pen.  ft  W.  (Penn.)  395 ;  Matthews  ». 

Bremond,  66  Tex.  159.  Aikin,  1  N.  Y.  595. 

•  Klopp   V.    Lebanon    Bank,    46        •  Matthews  v.  Aikin,  1  N.  T.  595. 
Penn.  St.  88 ;  Petersburg  Savings  Co.        »  Miller  v.  Stout,  5  Del.  Ch.  259. 
V.  Lumsden,  75  Va.  327.  ■  Hughes  v,  Littlefield,  18  Maine, 

^  Perrine  o.  Mobile   Lis.  Co.,  22  400.  And  see  Wright  o.  Garlinghouse, 

27  Barb.  (N.  Y.)  474. 
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he  might  not  have  been  able  to  obtain  indemnity  from  his 
principal  bj  an  action  at  law.^  So  a  surety  for  a  part  of  the 
debt,  as  he  cannot  be  subrogated  to  the  creditor's  securitieB 
until  the  whole  debt  is  paid,^  may  pay  the  whole  debt,  includ- 
ing the  part  for  which  he  is  not  liable,  and  enforce  the  credi- 
tor's securities  to  reimburse  him  for  his  full  payment' 

§  94.  Surety  upon  a  Bond  entitled  to  the  Benefit  of  a  Prior 
Bond  for  the  same  Debt.  —  Where  a  bond  has  been  given  by 
two  debtors  for  the  payment  of  a  debt,  and  after  the  death  of 
one  of  them  the  other  gives  a  new  bond  with  a  surety  for  a 
part  of  the  demand  due  upon  the  first  bond,  such  surety,  after 
paying  the  amount  of  the  second  bond,  and  taking  an  assign- 
ment of  the  first  bond,  may  enforce  it  against  the  estate  of 
the  deceased  debtor.^  The  surety  will  be  subrogated  under 
any  other  bonds  held  for  the  same  debt.^ 

§  95.  Surety  subrogated  to  the  Benefit  of  an  Agreement  made 
by  his  Creditor.  —  A  surety  has  an  equity  to  be  substituted  to 
the  benefits  obtained  by  the  creditor  under  an  agreement 
made  with  other  creditors  of  the  same  debtor,  allowing 
him  to  share  in  the  proceeds  of  property  of  the  debtor 
upon  which  he  would  otherwise  have  had  no  claim.®  If  a 
vendor  of  land  has  authorized  his  vendee  to  bring  suit  against 
an  adverse  occupant  of  the  premises,  agreeing  to  allow  as  a 
part  payment  of  the  purchase-money  the  vendee's  expenses  in 
prosecuting  the  suit,  sureties  on  a  bond  given  by  the  vendee 
for  the  prosecution  of  the  suit  will,  upon  being  held  on  their 
bond,  be  subrogated  to  the  rights  of  their  principal,  the  ven- 
dee, against  the  vendor  under  this  agreement^ 

§  96.    Surety  of  a  Purohaaer  subrogated  to  Vendor's  Ri^t  of 

Rescission.  —  Where  the  seller  of  property  has  the  right  to 

1  McPherson  v.  Meek,  30  Mo.  346 ;        »  Dodd  v.  Wilaon,  4  Del.  Ch.  108, 

Carter  v.  Black,  4  Dev.  &  Bat.  Law  399. 
(Nor.  Car.)  425.  •  Person  ».  Perry,  70  Nor.  Car. 

«  Poitea,  §  118.  697. 

*  Gerber  v.  Sharp,  72  Ind.  553.  ^  American  Land  Co.  v.  Grady,  38 

*  Hodgson  V.  Shaw,  3  Mylne  &  K.  Ark.  550. 
183. 
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rescind  the  sale  for  the  non-payment  of  the  price,  a  surety  of 
the  purchaser,  upon  being  compelled  to  pay  the  price,  will 
be  subrogated  to  this  right.^  After  the  sureties  have  been 
compelled  to  pay  the  debt,  and  have  established  their  claim 
against  their  principal,  they  will  be  subrogated  to  all  the  cred- 
itor's rights  in  equity,  and  may  set  aside  any  conveyance 
which  the  creditor  could  have  avoided.*  But  the  indorser  of 
a  note  given  by  the  master  of  a  steamboat  for  stores  and 
supplies  furnished  to  the  boat  does  not,  by  paying  the  note,  be- 
come subrogated  to  the  right  of  the  party  furnishing  the  sup- 
plies to  have  a  lien  on  the  boat.'  The  object  of  the  note  was 
to  prevent  the  lien ;  and  the  indorser's  remedy  is  on  the  note 
itself.  He  may  be  subrogated  to  the  rights  of  the  payee  of 
the  note,*  but  not  to  those  which  were  waived  by  the  taking  of 
the  note,  for  he  cannot  claim  by  subrogation  any  greater 
rights  than  belonged  to  the  original  creditor.^ 

§  97.  Surety  of  a  Purohaser  Bubrogated  to  a  Title  or  Lien 
retained  by  the  Vendor.  —  A  surety  for  the  price  of  property 
purchased,  the  title  to  the  property  being  retained  by  the 
vendor  as  additional  security  for  the  payment  of  the  price, 
has  an  equity,  if  he  is  compelled  to  pay  the  purchase-money, 
or  a  balance  thereof  after  a  partial  payment  by  the  purchaser, 
to  resort  to  the  property  for  his  reimbursement.®  The  ven- 
dors still  holding  the  legal  title,  and  having  the  power  to 
sell  the  property  for  the  payment  of  the  purchase-money,  the 
surety,  on  being  held  liable  for  the  purchase-money,  may  be 
subrogated  to  this  right  ^    And  this  right  will  not  be  de- 

^  GroTes  v.  Steel,  2  La.  Ann.  480 ;  Arnold  v.  Hicks,  3  Ired.  Eq.  (Nor. 

Torregano  v.  Segoira,  3  Mart.  N.  s.  Car.)  17;  Barnes  v.  Morris,  4  Ired. 

(La.)  158.  Eq.  (Nor.  Car.)  22 ;  Tuck  v.  Calvert, 

«  Tatum  V.  Tatum,  1  Ired.   Eq.  33  Md.  209. 
(Nor.  Car.)  113.  '  Gbiselin  v.  Eergusson,  4  Harr.  & 

*  Hays  V.  Steamboat  Colombus,  33  J.  (Md.)  522;  Hatcher  v.  Hatcher,  1 
Mo.  232.  Rand.   (Ya.)   53;  Uzzell  v.  Mack,  4 

«  Postea,  §  181.  Humph.  (Tenn.)  319;  Seattle  v.  Dick- 

*  Antea,  §§  6,  86.  inson,  39  Ark.  206. 

*  Smith  V.  Schneider,  23  Mo.  447; 

10 
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stroyed  by  the  purchaser's  sale  and  conveyance  of  his  inter- 
est in  the  property.^  Whenever  the  vendor  of  property,  real 
or  personal,  retains  a  lien  thereon  for  the  payment  of  the 
purchase-money,  a  surety  for  the  purchaser,  who  is  held  lia- 
ble for  the  purchase-money,  is  entitled  to  be  subrogated  to 
this  lien,^  except  such  a  lien  as  is  merely  personal  and  unas- 
signable.' So,  if  property  is  sold  under  a  decree  of  court, 
the  title  being  retained  or  a  lien  reserved  upon  the  property 
for  the  purchase-money,  the  purchaser's  surety  for  the  price 
may  be  substituted  to  this  lien  upon  the  default  of  the  pur- 
chaser, and  may  have  the  property  sold  for  his  relief,  even 
before  he  has  himself  paid  the  price,*  and  although  the  prin- 
cipal debtor  has  himself  transferred  his  interest  in  the  prop- 
erty to  other  persons.*  Though  the  surety  cannot  ordinarily 
be  subrogated  to  the  rights  of  the  creditor  against  the  princi- 
pal debtor  until  he  has  actually  paid  the  debt,®  yet,  under 
such  circumstances,  the  surety  has  been  allowed  to  have  the 
property  resold  for  his  own  protection,^  because  the  surety's 
right  to  hold  for  his  indemnity  the  property  thus  purchased 
is  superior  to  that  of  the  purchaser,  the  principal  debtor.' 

§  98.    Surety  for  Vendor  subrogated   to  Equitable  Rl^ts  of 

Vendee.  —  A  surety  for  the  vendor  to  the  vendee  of  property 
will,  upon  answering  for  the  default  of  his  principal,  be  sub- 

1  Fulkereon  v.  Brownlee,  69  Mo.        •  McNeill  v.  McNeill,  36  Ala.  109. 

371 ;  Myres  v.  Yaple,  60  Mich.  339^  P^/w,  §  185. 
Kleiser  v.  Scott,  6  Dana  (Ky.),  137 ;        ^  Henry    v.    Compton,    9    Head 

Smith  V.  Schneider,  23  Mo.  447 ;  Ghi-  (Tenn.),  649. 
selin  V.  Fergusson,  4  Harr.  ft  J.  (Md.)        •  Green  v.  Crockett,  S  Dev.  &  Bat. 

622;  Egerton  v.  Alley,  6  Ired.  Eq.  Eq.  (Nor.  Car.)  390;  Polk  w.  Gallant, 

(Nor.  Car.)  188;  Shoffner  v.  Fogle-  2  Dev.  &  Bat.  Eq.  (Nor.  Car.)  395. 
man,  Winston  Eq.  (Nor.  Car.)  12.  •  Postea,  $$  118.  127. 

«  Ballew  V.  Roler,  124  Ind.  667 ;        '  Bradford  i;.  Marvin,  2  Fla.  463 ; 

Wemecke  v.   Kenyon,  66  Mo.  275;  Pettillo,t«  r*,  80  Nor.  Car.  60;  St^n- 

Ellis  v.Roscoe,  4  Baxter  (Tenn.)>  418;  house  v.  Davis,  82  Nor.  Car.  432; 

Riddle  v.  Cohum,  8  Gray  (Mass),  Ferrer  v.  Barrett,  4  Jones  Eq.  (Nor. 

241 ;  Carter  v.  Sims,  2  Heisk.  (Tenn.)  Car.)  456. 

166 ;  Bark  v,  Chiisman,  3  B.  Mon.        *  Spring  v.  Chipman,  6  Vermont, 

(Ky.)  60.  662 ;  Keith  v.  Hudson,  74  Ind.  333. 
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rogated  in  like  manner  to  the  equitable  rights  of  the  vendee 
against  the  vendor.  Thus^  where  the  vendor  of  land  gave  a 
bond  with  surety  to  the  vendee,  conditioned  to  make  a  title 
to  the  land  upon  payment  of  the  purchase-money,  and  before 
the  money  was  all  paid  the  land  was  sold  on  an  execution 
against  the  vendor,  who  became  insolvent,  and  thereupon  the 
vendee  sued  the  surety  upon  the  bond,  and  recovered  judg- 
ment against  him  for  the  money  that  had  been  paid,  it  was 
held  that  the  surety  could  follow  the  land,  and  have  remun- 
eration out  of  it  in  the  hands  of  the  purchasers  at  the  sheriff's 
sale  for  the  amount  that  he  had  thus  been  compelled  to  pay,^ 
being  subrogated  to  the  purchaser's  equitable  lien^  upon  the 
land  for  the  reimbursement  of  partial  payments  of  the  price. 

§  99.  Right  of  Vendor  who  beoomes  Surety  for  Vendee.  — 
A  vendor  of  land  took  the  purchaser's  note  for  the  price 
thereof,  and  gave  a  bond  for  title  when  the  purchase-money 
should  be  paid.  When  half  the  purchase-money  had  been 
paid  the  vendee  sold  the  land,  giving  a  warranty  deed  thereof 
to  a  bona  fide  purchaser  for  value,  who  had  no  knowledge 
that  the  title  was  still  in  the  original  vendor.  Afterwards, 
the  vendor  knowing  of  this  conveyance,  the  original  vendor 
and  vendee  made  a  verbal  agreement  that  the  vendee  should 
pay  the  balance  of  his  purchase-money  by  paying  a  debt  of 
the  vendor,  giving  his  own  note  therefor  with  the  vendor  as 
a  surety,  and  that,  if  the  vendor  as  such  surety  should  be 
compelled  to  pay  this  note,  the  purchase-money  should  again 
become  due  from  the  vendee  to  the  vendor,  and  the  vendor 
should  still  hold  the  legal  title  to  the  land  as  security  therefor. 
The  vendor  was  compelled  to  pay  this  note,  and  then  evicted 
the  new  purchaser  from  the  land,  and  held  it  himself  under 
his  legal  title.     The  vendor  then  claimed  the  balance  of  the 

*  Freeman  v.  Mebane,  2  Jones  Eq.  7  Blackf.  (Ind.)  452 ;  Wickerman  r. 

(Nor.  Car  )  44.  Robinson,   14  Wise.  493  ;  Brown  v. 

«  Clark  V.  Jacobs,  56  How.  Pr.  East,  5  T.  B.  Mon.  (Ky.)  405 ;  Grif- 

(N.  Y.)    519;  Payne   v.    Atterbury,  fith  ».  Depew,  3  A.  K.  Marsh.  (Ky.) 

Harr.  (Mich  )  414 ;  Shirley  v.  Shirley,  177. 
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purchase-money  from  the  vendee ;  and  the  vendee's  purchaser 
claimed  damages  for  the  breach  of  the  vendee's  warranty. 
It  was  held  that  the  original  price  was  paid  by  the  making 
of  the  verbal  agreement  between  the  vendor  and  the  vendee, 
and  that  the  indebtedness  for  this  prioe  was  not  revived  by 
reason  of  the  contract  of  suretyship;  but  that  the  original 
vendor  having  elected  to  rescind  his  contract  of  sale  by 
resorting  to  his  legal  title  and  evicting  his  vendee's  pur- 
chaser, and  having  thus  made  his  vendee  liable  in  damages 
to  such  purchaser,  he  must  refund  to  his  vendee  the  half  of 
the  purchase-money  which  he  had  received.^ 

§  100.  Surety  entitled  to  Funds  beld  for  the  Debt  in  the 
HandB  off  his  PrinoipaL  —  Where  sureties  are  held  to  pay  the 
debt  of  their  principal,  they  are  entitled  in  equity  to  the  bene- 
fit of  all  funds  and  assets,  so  far  as  these  can  be  specifically 
reached,  which  their  principal  held  as  specifically  applica- 
ble to  the  debt  which  they  have  paid,  and  to  have  these  funds 
and  assets  made  available  for  their  protection.^  A  person 
taking  any  of  such  securities  from  the  principal  debtor,  with 
notice  of  his  responsibilities,  is  bound  in  equity  to  hold  them 
for  the  indemnification  of  the  sureties.^  So  the  surety  may 
enforce  the  principal's  right  to  indemnity  or  repayment  from 
others.*  Where  one  who  held  a  mortgage  as  administrator 
took  a  deed  of  the  equity  of  redemption  from  the  mortgagor  to 
himself  individually,  it  was  held,  since  this  deed  only  made 
absolute  the  defeasible  estate  already  vested  in  him  as  ad- 
ministrator, that  an  agreement  by  the  legatees  of  the  estate 
that  he  should  hold  the  land  in  his  own  right,  leaving  his 
sureties  liable  for  the  balance  due  upon  his  account,  could 
not  be  supported  against  the  sureties,  but  that  the  latter 
could  resort  for  their  indemnity  to  the  land,  both  in  the 

*  Davia  t;.  Smith,  6  Ga.  274.  •  Atwood  ».    Vincent,  17  Conn,    i 

«  Hobson  V.  Bass,  L.  R.  6  Ch.  792 ;  576. 
Gee  V.   Pack,  33  L.  J.  Q.  B.  49;        «  Rodenbarger   v.  Bramblett,    78 

Shaw,  C,  /.,  in  Johnson  v.  Bartlett,  Ind.  S13;  Josselyn  v,  Edwards,  57 

17  Pick.  (Mass.)  477,  488 ;  Lingle  o.  Ind.  212. 
Cook,  32  Gratt.  (Ya.)  262. 
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handfl  of  the  administrator  and  of  hi3  grantee.^  Where  one 
became  surety  upon  the  principal  debtor's  promise  that  cer- 
tain stock  should  be  pledged  for  the  payment  of  the  debt,  but 
the  principal  died  before  the  transfer  could  be  made,  the  exe- 
cution of  this  agreement  was  enforced  against  his  executor, 
although  his  estate  was  insolvent^  Executors  who  have 
paid  a  debt  for  which  their  testator  was  liable  merely  as  a 
surety  for  a  residuary  legatee  will  have  a  lien  upon  the 
legacy  for  their  reimbursement  superior  to  that  of  a  mort- 
gagee of  the  legacy.^  Where  the  note  of  one  who  had  died 
indebted  to  a  bank  was  renewed  by  his  executor  as  such  with 
a  surety,  the  surety,  having  paid  the  note,  was  substituted  to 
the  claim  of  the  executor  as  well  as  of  the  bank  against  the 
assets  of  the  estate;  and  the  executor  being  in  advance  to 
the  estate  by  reason  of  the  note  which  the  surety  had  paid, 
the  amount  thus  due  from  the  estate  to  the  executor  was 
ordered  to  be  paid  to  the  surety  in  preference  to  a  subsequent 
assignee  from  the  executor.^  But  in  Alabama  under  similar 
circumstances  it  was  held  that  as  the  claim  of  the  creditor 
against  the  estate  of  the  deceased  principal  was  barred  by 
the  taking  of  the  new  note,^  and  only  the  parties  to  the  new 
note  were  liable  upon  it  in  their  individual  capacity,  the 
surety  upon  the  new  note,  when  he  was  compelled  to  pay  it, 
had  no  equity  against  the  estate  of  the  deceased  principal, 
except  to  hold  the  interest  therein  of  the  parties  to  the  new 
note,^  the  executor  having  no  power  to  bind  his  testator's 
estate  by  a  new  contract." 

§  lOL    Surety  may  avaU  Hiiiuielf  of  his  Prinolpal's  Right  of 

^  Johnson   v.    Bartlett,   17  Pick.  »  Willes   v.    Greenhill,  29  Beav. 

(Mass.)  477.  376. 

«  McCoy  V.  Wilson,  58  Ind.  447.  *  Heart  v.  Bryan,  2  Dev.  Eq.  (Nor. 

Sec  accordmgly  Tucker  v.  Daley,  7  Car.)  147. 

Gratt.  (Ya.)  330.    Bat  tlie  surety's  ^  As  in  Kingman  v,  Soule,  132 

negligence  defeated  a  similar  claim  in  Mass.  285. 

De  Meza's  Succession,  26  La.  Ann.  *  Brown  v.  Lang,  4  Ala.  50. 

35.  ^  Kingman  v,  Soule, supra;  Brown 

0.  Lang,  supra. 
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Set-off  or  Defenoe.  —  A  surety,  when  sued  upon  his.  contract, 
may  avail  himself  of  his  principal's  right  of  set-off  growing 
out  of  the  same  transaction.^  Thus,  it  is  a  good  equitable 
defence  to  the  surety,  as  to  part  of  the  amount  claimed  of 
him,  that  a  dispute  as  to  the  consideration  of  the  contract 
having  arisen  between  the  plaintiff  and  the  defendant's  prin- 
cipal, and  the  dispute  having  been  referred  to  arbitration  in 
accordance  with  the  original  agreement,  this  amount  had 
been  awarded  to  the  defendant's  principal,  which  the  princi- 
pal had  offered  before  suit  brought  to  set  off  against  the 
present  claim.  ^  So,  when  the  payee  of  a  note  sued  a  surety 
thereon,  and  it  appeared  that  the  note  was  given  for  a  tract 
of  land  sold  by  the  payee  of  the  note  to  the  principal  maker, 
and  that  at  the  time  of  the  sale  there  was  an  incumbrance 
upon  the  land,  which  the  principal  had  since  discharged  with 
the  consent  of  the  plaintiff,  and  upon  the  latter's  promise  to 
allow  it  as  a  credit  upon  the  note,  it  was  held  that  this  prom- 
ise to  the  principal  inured  also  to  the  benefit  of  the  surety, 
and  operated  a  satisfaction  of  the  note  pro  tanto,^  The  surety 
may  in  general  set  up  against  the  claim  of  the  creditor  any 
legal  or  equitable  defence  which  would  have  been  open  to  the 
principal,*  such  as  the  estoppel  of  a  previous  judgment  be- 
tween the  creditor  and  the  principal.*  But  the  surety's 
equity  to  avail  himself  of  his  principal's  right  of  set-off 
against  the  creditor  does  not  extend  to  distinct  demands  of 
the  principal,  not  in  themselves  available  by  way  of  set-off,* 

*  Bechervaise  v.  Lewis,  L.  R.  7  C.  Smokey  v.    Feters-Calhoun   Co.,   66 

P.  372 ;  Hauser  r.  King,  76  Va.  731 ;  Miss.    471 ;     State     v.    Cordon,    8 

McDonald  Manufacturing  Co.  v.  Mo-  Ired.  Law  (Nor.  Car.)  179;  Jamttv. 

ran,  52  Wise.  203 ;  Hiner  v,  Newton,  Martin,  70  Nor.  Car.  459 ;  Huntress 

30  Wise.  640 ;  Myers  v.  State,  45  o.  Patten,  20  Maine,  28 ;  Ames  v. 

Ind.  160 ;  Waterman  v.  Clark,  76  Ills.  Maclay,  14  Iowa,  281 ;  First  National 

42S  ;  Ellis  v.  Fisher,  10  La.  Ann.  Bank   v.    Rogers,    13    Minn.    407 ; 

479.  Adams  v.  Cuny,  15  La.  Ann.  485. 

«  Murphy  v.  Glass,  L.  R.  2  P.  C.  •  Gill  w.  Morris,  11  Heisk.  (Tenn.) 

408.  614;  Bank  of  Commerce  v.  Porter,  1 

»  Cole  r.  Justice,  8  Ala.  793.  Baxter  (Tenn.),  447. 

^  Baines  v.  Barnes,  64  Ala.  375 ;  *  People  v.  Brandreth,  3  Abbott. 
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and  not  growing  out  of  the  same  transaction,^  luiless  the 
principal  is  insolvent,^  or  the  principal  has  taken  advantage 
of  the  set-off  in  a  joint  action  against  principal  and  surety.^ 
And  this  right  of  set-off  is  reciprocal  to  the  creditor  and  the 
sureties  as  against  the  principal.^  But  the  surety  cannot 
without  the  authority  of  the  principal  set  up  against  the 
creditor  the  failure  of  the  title  to  the  property  for  the  price 
of  which  he  became  surety ;  the  principal  may  bind  his  surety 
as  well  as  himself  by  waiving  the  defence  of  a  defective  title 
or  a  breach  of  warranty  in  the  conveyance  by  which  the  debt 
was  created.^  The  surety  is  bound  in  the  same  manner  and 
to  the  same  extent  as  his  principal;®  and  if  the  latter  is  sat- 
isfied with  his  purchase,  it  cannot  be  rescinded  by  the  surety 
for  a  defect  in  the  title  which  is  given.  ^  And  the  surety 
may  prosecute  an  appeal  or  a  writ  of  error  to  reverse  a  judg- 

Pr.  N.  8.,  (N.  Y.)  224;  LaFarge  v,        •  Himrod  v.  Baugh,  85  His.  435 

Halsey,!  Bosw.  (N.  Y.)  171;  Thai-  Springer   v.  Dwyer,  50  N.   Y.   19 

beimer  v.  Crow,  13  Color.  397.  Batbgate  v.  Haskin,  59  N.  Y.  533 

1  Morgan  v.  Smith,  70  N.  Y.  537 ;  O'Blenis  v.  Karing,  57  N.  Y.   649 

8.  a  7  Hun  (N.  Y.),  244;  Lasher  v.  Concord  v.  Pillsbury,  33  N.  H.  310 

Williamson,  55  N.  Y.  619 ;  Springer  Harris  v.  Rivers,  53  Ind.  216 ;  Wart 

V.  Dwyer,  50  N.   Y.   19;   Lewis  v.  man  v.  Yost,  22   Gratt.   (Va.)  595 

McMillen,  41  Barb.   (N.   Y.)    420;  Mahurin  t;.  Pearson,  8  N.  H.  539 

Emory  ».  Baltz,  22Hun  (N.  Y.),  434;  Cristw.Brindle,  2Rawle(Penn.),121 

Henry  v.  Daley,  17  Hun  (N.  Y.),  210 ;  Guggenheim  v.   Rosenfeld,  9  Baxt«r 

Putnam  ».  Schuyler,  4  Hun  (N.  Y.),  (Tenn.),  533 ;  Lynch  v.  Bragg,  13  Ala. 

166 ;  East  River  Bank  v.  Rogers,  7  773 ;   Harrison  v.  Henderson,  4  Ga. 

Bosw.  (N.  Y.)  493;  Baltimore  &  Ohio  198 ;  Bourne  v.  Bennett,  4  Bing.  423. 
R  R.  Co.  V.  Bitner,  15  W.  Va.  455  ;  *  Andrews  v,  VarreU,  46  N.  H  17. 
Dart   V.    Sherwood,  7    Wise.    523 ;         •  Ross  v.  Woodville,  4  Munf.  (Va.) 

Woodruffs.  State,  7  Ark.  333 ;  Stew-  324;  Henry©.  Daley,  17 Hun  (N.  Y), 

art  V.  Levis,  42  La.  Ann.  37;  Vastine  210. 

V.  Dinan,  42  Mo.  269.  •  Chilson  v.  Adams,  6  Gray  (Mass.), 

•     «  Coffin  V.  McLean,  80  N.  Y.  560 ;  364 ;  Evans  v.  Kneeland,  9  Ala.  42 ; 

Morgan  v.  Smith,  supra ;  Gillespie  v.  Moulton  v.  Beauchamp,  10  La.  Ann. 

Torrance,  25  N.  Y.  306 ;  Hazard  v.  666. 

Irwin,  18  Pick.  (Mass.)  95 ;  Edmunds        ^  Osbom  v.  Bryce,  23  Fed.  Rep. 

V,  Harper,  31  Gratt.  (Va.)  637;  Pat-  171;   Lyon  v.  Leavitt,  3  Ala.  430; 

terson  v.  Gibson,  81  Ga.  802;  March-  Lillard  v.  Puckett,  9  Baxter  (Tenn.X 

man  v.  Robertson,  77  Ga.  40 ;  Sharon  568 ;  Walker  v.  Gilbert,  7  Sm.  &  M. 

V.   Sharon,  84  Calif.  433 ;  Becker  v.  (Miss.)  456. 
North  way,  44  Minn.  61. 
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ment  recovered  against  the  principal  which  would  have  been 
conclusive  upon  the  surety.  ^ 

§  102.  The  Surety  is  a  Creditor  of  tbe  PrinoipaL  —  When 
the  principal  debtor  is  bankrupt,  the  sureties,  in  respect  of 
their  liability,  are  regarded  in  equity  as  his  creditors,'  and 
may  retain  any  funds  of  the  principal  in  their  hands,'  even 
against  a  bona  fide  purchaser  thereof  for  value  without  notice 
of  their  rights.  ^  The  surety  is  regarded  in  equity  as  a  cred- 
itor of  his  principal  and  has  all  the  privileges  of  a  creditor,^ 
from  the  time  of  his  signing  the  obligation  by  which  he  is 
bound,  ^  just  as  he  is  liable  to  the  creditor  from  that  time;^ 
though  his  right  of  action  against  his  principal'  and  bis 
equity  to  be  subrogated  to  the  securities  held  by  the  creditor 
do  not  become  complete  until  his  payment  of  the  debt* 
Though  the  principal's  liability  to  indemnify  his  surety  is, 
previous  to  payment  by  the  latter,  merely  contingent,  it  is 
nevertheless  a  debt,  and  will  be  embraced  within  the  terms 
of  a  will  made  by  the  principal  charging  his  real  estate  with 
the  payment  of  his  debts.  ^^  But  when  a  surety  is  liable  as 
such  for  several  different  debts  of  the  same  principal,  the 

*  Farrar  v.  Parker,  3  Allen  (Mass. ),  Bragg  v.  Patterson,  85  Ala.  833 ;  Lane 
556  ;  Lyon  v.  Tallmadge,  14  Johns,  v.  Spiller,  18  N.  H.  309 ;  Williams  v. 
(N.  Y.)  50L  Washington,  1  Dev.  Eq.  (Nor.  Car.) 

*  Mace  V.  Wells,  7  How.  272,  re-  137- 

versing  Wells  ».  Mace,  17  Vt.  503 ;  •  Scott  v.  Timborlake,  83  Nor.  Car. 

Crafts  V.  Mott,  5  Barb.  (N.  Y.)  305  ;  382  ;  Keel  v.  Larkin,  72  Ala.  493 ; 

Moorhead's   Appeal,   32   Fenn.    St.  Sargent  v.  Sabnon,  27  Maine,  539; 

297 ;  Walker  t?.  Dicks,  80  Nor.  Car.  Watson  ».  Dickens,  12  Sm.  &  M. 

263  ;  Reitz  v.  People,  72  His.  435 ;  (Miss.)  608 ;  State  v,  Hemingway,  10 

Davis  V.  McCurdy,  50  Wise.  569.  So.  Rep.  575. 

*  Beaver  v.  Beaver,  23  Penn.  St.  '  McMillan  v.  Bnll's  Head  Bank, 
167 ;  Mattingly  v.  Sutton,  19  W.  Va.  32  Ind.  11 ;  Danforth  v.  Robinson,  SO 
19  i  McKnight  v.  Bradley,  10  Rich.  Maine,  466 ;  Pulsifer  v.  Waterman,  78 
Eq.  (So.  Car.)  551.  Me.  233,  238. 

*  Reynolds,  in  re,  16  N.  B.  R.  158 ;  •  Adams  v.  Tator,  67  Him  (N.  Y.), 
McKnight  o   Bradley,   10  Rich.  £q.  302 ;  Hnse  o.  Ames,  104  Mo.  91. 
(So.  Car.)  557;  Abbey  v.  Van  Campen,  *  Loughridgeo.  Rowland,  52  Miss. 
1  Freem.  Ch.  (Miss.)  273 ;  Battle  v.  546 ;  Choteau  v.  Jones,  11  Ills.  300. 
Hart,  2  Dev.  Eq.  (Nor.  Car.)  31.  ^  Elwood  v.  Deifendorf,  5   Barb. 

*  McKee  u  Soobee,  80  Ky.  124 ;  (N.  Y.)  398. 
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latter  may  assign  a  debt  due  to  him  from  the  surety  for  the 
security  of  any  one  of  these  debts  that  he  may  choose.^ 
And  if  the  surety  is  privy  to  a  deed  of  trust  which  assigns  a 
demand  due  from  him  to  his  principal,  the  assignor,  and,  the 
deed  being  otherwise  to  his  advantage,  makes  no  objection  at 
the  time  to  the  assignment,  he  is  taken  to  have  waived  for  a 
compensation  any  equity  he  may  have  had  against  his  debt 
being  thus  included  in  the  trust  fund  so  assigned.^ 

§  103.  Surety  do6«  not  lose  this  Right  by  agreeing  to  exon- 
erate his  Co-sureties.  —  One  of  the  sureties  upon  the  note  of  a 
corporation,  which  was  signed  by  several  sureties,  and  was 
also  secured  to  the  creditor  by  a  mortgage  upon  the  property 
of  the  corporation,  does  not  cease  to  be  a  surety,  or  lose  his 
right  of  subrogation,  as  against  the  corporation,  by  agreeing 
for  value  with  his  co-sureties  that  he  will  himself  pay  such 
note ;  and,  upon  its  payment  by  him,  he  will  be  subrogated 
to  the  rights  of  the  mortgagee  as  fully  as  if  no  such  agree* 
ment  had  been  made,  and  may  enforce  the  mortgage,  both 
against  the  corporation  and  also  against  other  creditors  of 
the  corporation  holding  liens  junior  to  the  mortgage.^  No 
private  arrangement  among  the  co-sureties,  for  the  distribu- 
tion of  the  burden  of  their  joint  liability  among  themselves, 
will  affect  their  rights  against  their  principal.^ 

§  104.  One  who  has  pledged  his  Property  for  the  Debt  of 
another  entitled  to  Subrogation.  —  One  who  secures  the  pay- 
ment of  another's  debt  by  a  charge  or  mortgage  upon  his  own 
property  is  a  surety,^  and  is,  upon  his  payment  of  the  debt, 
entitled  like  any  other  surety  to  be  subrogated  to  the  benefit 
of  the  securities  held  by  the  creditor  from  the  principal 


^  Miller  v.  Cherry,  4  Jones,  Eq.  ^  Hook  v.  Bicheson,  115  His.  431 ; 

(Nor.  Car.)  197 ;  Walker  w.  McKay,  Water  Power  Co.  r.  Brown,  83  Kans. 

9  Met.  (Ky.)  294.  676. 

*  Miller  r.  Cherry,  iufra.  *  Bolton  v.  Salmon,  8  Ch.  D.  (1891) 

*  McDaniels    t7.    Flower     Brook  48 ;  Price  v.  Dime  Savings  Bank,  124 
Manofg.  Ck>.,  28  Yt.  274.  Ills.  317 ;  Lazarus  o.  Henrietta  Bank. 

78  Tex.  354. 
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debtor ;  ^  nor  will  this  right  be  affected  by  the  fact  that  the 
charge  upon  the  property  of  the  surety  was  created  by  the 
same  instrument  by  which  the  property  of  the  principal  was 
mortgaged  to  the  creditor,  and  that  this  instrument  provided 
that,  upon  payment  by  either  principal  or  surety,  the  cred- 
itor should  reconvey  both  the  charge  of  the  surety  and  the 
mortgaged  lands  of  the  principal,  to  be  held  upon  the  same 
uses  as  before  the  execution  of  the  instrument.^  If  a  wife 
becomes  a  surety  for  her  husband  by  the  creation  of  a  valid 
lien  upon  her  own  estate  for  the  payment  of  his  debt,  she 
will  be  entitled  to  the  same  equitable  rights  as  would  be  en- 
joyed by  any  other  surety,*  and  will  be  subrogated  to  the 
rights  of  the  creditor  against  her  husband's  property,  even 
against  her  husband's  assignee  in  insolvency,^  and  even 
though  the  property  has  come  to  the  hands  of  a  bona  fide  pur- 
chaser from  her  husband,  if  such  purchaser,  but  for  his  own 
negligence,  would  have  been  aware  of  her  rights.^  And  the 
creditor's  lien  upon  the  property  of  such  a  surety  will  be  dis- 
charged by  any  interference  on  his  part  with  her  right  of 
subrogation.^  As  against  her  husband,  she  is  entitled  in 
equity  to  have  his  property  first  applied  to  the  payment  of  the 

1  Lewis  V.  Palmer,  28  N.  Y.  271 ;  Home  v.  Everaon,  13  Barb.  (N.  Y.) 

Bowker  v.  Bull,  1  Bim.  n.  s.  29  ;  Mc-  526 ;  Savage  v.  Winchester,  15  Gray 

Neale  v.  Reed,  7  Irish  Ch.  251 ;  Sheidle  (Mass.)*  453 ;  Gore  v.  Townsend,  105 

V.  Weishlee,  16  Penn.  St.  134 ;  JTood^  Nor.  Car.  228 ;  Purvis  v.  Carstaphan, 

ward,  /.,  in  Denny  r.  Lyon,  38  Penn.  73  Nor.  Car.  575  ;  Moffitt  v.  Roche, 

St  98 ;  Christner  v.  Brown,  16  Iowa,  77  Ind.  48;  Barrett  r.  Davis,  104  Mo. 

130 ;  Keel  v.  Levy,  19  Ore^.  450.  549  ;  Wilcox  r.  Todd,  64  Mo.  388 ; 

«  McNeale  v.  Reed,  7  Irish  Ch.  Hubbard  v.  Ogden,  22  Kans.  363; 

251;  Vartiew.  Underwood,  18  Barb.  Spear  v.  Ward,  20  Calif.  659,  674; 

(N.  Y.)  561.  Hassey  v.  Wilke,  55  Calif.  525. 

»  Neimcewicz  v.  Gahn,  3  Paige  (N.         *  Aquilar    v.    Aqnilar,    5    Madd. 

Y.),  614 ;    Gahn  v.    Neimcewicz,   11  414. 

Wend.  (N.  Y.)  312  ;  Fitch  v.  Cotheal,        »  Carley  v.  Fox,  38  Mich.  887. 
2  Sandf.  (N    Y.)  Ch.  29 ;  Vartie  v.         •  Eisenbeig  ».  Albert,  40  Ohio  St. 

Underwood,   18   Barb.  (N.  Y.)  561 ;  631 ;  Union  Ins.  Co.  v.  Slee,  123  Bis. 

Albion  Bank  v.  Bums,  46  N.  Y.  170 ;  57  ;  Hubbard   v.   Ogden,  22    Kans. 

Smith  u.  Townsend,  25  N.  Y.  479 ;  863. 
Wolfe  V.  Banning,  3  Minn.  202 ;  Van 
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debt;^  and  this  right  will  pass  to  her  grantees,^  and  to  her 
creditors  and  heirs.* 

§  105.  Extent  to  which  Subrogation  wiU  be  oaxried.  —  The 
subrogation  of  a  surety  will  not  be  carried  further  than  is 
necessary  for  his  indemnity ;  ^  if  he  buys  up  the  security  at  a 
discount,  or  makes  his  payment  in  a  depreciated  currency,  he 
can  enforce  it  only  for  what  it  cost  him.^  He  cannot  specu- 
late at  the  expense  of  his  principal ;  ^  his  only  right  is  to  be 
repaid."  Nor  will  he  be  subrogated  for  payments  which, 
when  made,  were  made  as  gifts  to  the  principal.^  The  ex- 
tent to  which  the  remedy  will  be  carried  for  the  surety's  in- 
demnity will  be  governed  by  equitable  considerations.  A 
surety  who  had  been  subrogated  to  the  rights  of  a  landowner 
to  whom  he  had  been  compelled  to  pay  the  debt  of  his  prin- 
cipal for  land  which  his  principal,  a  railroad  company,  had 
taken  under  the  right  of  eminent  domain,  was  not  allowed  to 
stop  the  running  of  trains  over  the  land  as  the  creditor  might 
have  done,  until  he  was  repaid,  because  the  court  saw  that 

^  Graham  v.  Londonderry,  3  Atk.  1  Nebraska,  339 ;  Martindale  v.  Brock, 

393 ;  Hudson  v.  Carmichael,  23  L.  J.  41  Md.  571 ;  Hall  v.  Cresswell,  12  Gill 

Ch.  893 ;  McFillin  v.  Hoffman,  42  N.  &  J.  (Md.)  36 ;  Butler  v.  Butler,  8  W. 

J.  Eq.  144 ;  Harrall's  Case,  31  N.  J.  Va.  674 ;  Feamster  v.  Withrow,  9  W. 

Eq.  101 ;  Shippen's  Appeal,  80  Penn.  Ya.  296 ;  Jordan  v.  Adams,  2  English 

St.  391 ;   Johns  v.  Reardon,  11  Md.  (Ark.),  348 ;  Crozier  v.  Grayson,  4  J. 

465 ;  Wilcox  V.  Todd,  64  Mo.  388 ;  J.  Marsh.  (Ky.)  614 ;  Miles  v.  Bacon, 

Allis  V.  Ware,  28  Minn,  166.    Fattea,  4  J.  J.  Marsh.  (Ky.)  457 ;  Owings  v, 

§  114.  Owings,  3  Id.  590;  Bonney  v.  Seely, 

«  Erie  Savings  Bank  v.  Roop,  80  2  Wend.  (N.  Y.)  481. 
N.  Y.   591 ;  Medsker  v.  Parker,  70        •  Reed  v.  Norris,  2  My.  &  Cr. 

Ind.  509.  361 ;  Gillespie  v.  Creswell,  12  Gill  & 

*  Lancaster  v,  Evors,  10  Beav.  154 ;  J,  (Md.)  36 ;  Robinson  v.  Sherman,  2 
Hanford  v.  Bockee,  20  N.  J.  Eq.  101.  Gratt.  (Va.)  178  ;  Coggeshall  v.  Rug- 

*  Blake  v.  Traders'  Bank,  149  gles,  62  Ills.  40 ;  Hicks  v.  Bailey,  16 
Mass.    250 ;   Borland's    Appeal,    66  Tex.  229. 

Penn.  St.  470 ;  Southall  v.  Parish,  85         ^  Boltz's   Estate,    133  Penn.   St. 

Va.  403 ;  Blow  v.  Maynard,  2  Leigh  77 ;  Stanford  ».  Connery,  84  Ga.  732 ; 

(Va.),  29.  Batsell  v.  Richards,  80  Tex.    505 ; 

*  Dinkgrave's  Sncoession,  81  La.  Waldrip  v.  Black,  74  Calif.  409. 
Ann.  703 ;  Kendrick  v.  Forney,  22  *  Scolt  v.  Scott,  83  Va.  251. 
Gratt.  (Va.)  748 ;  Eaton  v.  Lambert, 
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this  could  be  of  no  benefit  to  him,  the  company  being  insol- 
vent and  in  the  hands  of  a  receiver,  and  the  road  being  oper- 
ated by  a  trustee  merely  for  the  accommodation  of  the  public, 
and  with  a  view  to  a  more  advantageous  sale  on  foreclosure ;  ^ 
for  equity  will  not  do  that  which  would  be  of  no  benefit  to 
the  party  asking  it,  but  merely  a  hardship  to  the  party  sought 
to  be  coerced.^  A  surety  in  a  bond  given  in  admiralty  pro- 
ceedings who  has  been  compelled  to  pay  the  amount  of  a 
decree  will  be  subrogated  to  the  rights  of  the  libellant  against 
his  principal,  but  not  to  the  maritime  lien  which  was  de- 
stroyed by  the  bond.^  And  a  surety  who  has  paid  the  joint 
note  of  his  principal  and  himself  cannot  reissue  it,  so  as  to 
bind  any  one  but  himself,  without  the  consent  of  his  prin- 
cipal. * 

§  106.  Surety  of  Surety  may  be  subrogated,  how  far. — A 
surety  of  a  surety,  who  has  paid  and  discharged  the  principal 
obligation,  has  the  same  equity  of  subrogation  to  the  securi- 
ties and  remedies  of  the  creditor  as  belonged  to  the  surety 
for  whom  he  was  bound ;  *  but  he  can  have  no  greater  rights 
than  his  immediate  principal  would  have  had.®  A  joint  judg- 
ment having  been  recovered  against  several,  one  of  them,  who 
was  originally  only  a  surety,  was  taken  on  the  execution,  and 
gave  a  bond  with  a  new  surety  to  obtain  his  release ;  and  it  was 
held  that  this  new  surety,  having  been  compelled  to  pay  the 
debt,  was  entitled  to  be  subrogated  to  the  creditor's  remedies 
against  the  land  of  the  original  principal,^  although  this  land 
had  been  sold  by  the  principal,  and  had  come  into  the  hands 
of  a  bona  fide  purchaser  for  value  without  notice  of  the  cir- 


»  Hewitt,  in  re,  25  N.  J.  Eq.  210. 

s  Joliet  &  Chicago  E.  E.  Co.  v. 
Healy,  94  His.  416. 

»  The  Robertson,  8  Biss.  C.  C.  180 ; 
Roberts  v.  The  Huntsville,  3  Woods 
C.  C.  386  ;  Carroll  v.  The  T.  P.  Leath- 
ers, 1  Newb.  (Adm.)  432. 

«  Hopkins  v.  Farwell,  32  N.  H. 
425. 


•  Hall  V.  Smith,  6  How.  96 ;  Rit- 
tenhonse  v.  Levering,  6  Watts  &  Serg. 
(Penn.)  190;  McDaniels  v.  Flower 
Brook  Mannfg.  Co.,  22  Yt.  274 ;  £1- 
wood  0.  Deifendorf,  5  Barb.  (N.  Y.) 
398. 

*  Putnam  i;.  Tash,  12  Graj  (Mass.), 
121. 

V  Doddr.  Wilson,  4  Del  Gh.  399. 
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cumstances,  before  the  service  of  the  execution  upon  the 
original  surety.^  But  the  surety  of  a  surety  who  has  been 
compelled  to  pay  the  creditor  cannot  be  subrogated  to  the 
place  of  the  creditor  for  the  purpose  of  enforcing  payment 
from  the  principal  if  the  latter  has  already  paid  his  immedi- 
ate surety.^  The  immediate  surety  can  recover  of  the  prin- 
cipal where  the  debt  has  been  paid  by  his  own  surety,  treating 
the  payment  as  made  by  himself  through  the  latter  as  his 
agent,  where  the  latter  holds  the  immediate  surety  for  his 
reimbursement.*  One  who  has  agreed  to  indemnify  a  surety 
from  loss  will,  upon  carrying  out  his  agreement,  be  subro- 
gated against  the  principal  debtor  as  the  original  surety 
would  have  been.* 

§  107.  How  far  Creditors  of  the  Stirety  may  be  subrogated. 
—  Where  the  lands  of  a  surety  have  been  taken  for  the  debt 
of  the  principal,  though  the  subsequent  judgment-creditors 
of  the  surety,  who  have  thus  lost  the  benefit  of  their  lien 
upon  his  lands,  have  an  equity  to  be  subrogated  to  the  lien 
of  the  judgment  against  the  principal  to  the  extent  to  which 
they  have  been  deprived  of  the  proceeds  of  the  surety's  lands 
by  reason  of  the  prior  judgment  against  principal  and  surety,^ 
yet  this  equity  depends  entirely  upon  the  rights  of  the  surety 
against  the  principal,  and  is  limited  to  the  balance  of  gen- 
eral accounts  between  the  principal  and  the  surety.®  And  if 
the  surety  was  in  form  and  apparently  a  mere  joint-debtor, 
his  creditors  cannot  by  subrogation  claim  his  rights  as  a 
surety  so  as  to  prejudice  junior  liens  against  the  principal 
debtor.  7  The  claim  of  a  creditor  of  the  surety,  such  creditor 
having  been  deprived  of  the  opportunity  to  secure  the  pay- 

^  Leakev.Fergoson,  SGratt.  (Va.)         ^  Labeanme  v.   Sweeny,  17  Mo. 

419.  153. 

•  New  York  Bank  v.  Fletcher,  5  *  Huston's  Appeal,  69  Penn.  St. 
Wend.  (N.  Y.)  85.  485. 

•  Hoyt   r.    Wilkinson,   10  Pick.         •  Neff  v.  Miller,  8  Penn.  St.  347. 
(Mass.)  31.  ^  Indiana  County  Bank's  Appeal, 

95  Penn.  St.  600. 
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ment  of  his  demand  by  the  surety's  property  having  been 
taken  to  pay  the  principal's  debt,  will  be  preferred  to  that 
of  an  assignee  of  the  surety,  whose  assignment  was  made 
after  the  right  of  the  creditor  had  accrued,* 

§  108.  Creditor  cannot  difloharge  Security  for  his  own  Bene- 
fit after  Payment  by  Surety.  —  An  indorser  of  a  note  which  is 
also  secured  by  a  mortgage  is  entitled  to  look  to  the  proceeds 
of  the  mortgaged  premises  for  his  relief ;  ^  and  if  in  such  a 
case  the  creditor,  after  receiving  payment  from  the  surety, 
cancels  the  mortgage  without  the  surety's  consent,  so  as  to 
leave  the  land  subject  to  a  junior  lien  for  another  debt  which 
the  creditor  holds  against  the  principal  debtor,  the  claim  of 
the  surety  to  have  reimbursement  out  of  the  land  will  have 
priority  over  the  creditor's  junior  lien.'  The  surety's  right 
of  subrogation  is  superior  to  the  creditor's  claim  to  hold  the 
security  for  another  debt,  not  covered  by  the  agreement* 
And  one  who,  as  surety  for  the  second  indorser  of  a  negotia- 
ble note,  has  been  compelled  to  pay  the  note,  is  entitled  to  a 
recourse  against  the  first  indorser  to  recover  the  amount 
which  he  has  thus  paid.* 

§  109.  Instances  of  the  Application  of  the  Doctrine  of  Sub- 
rogation for  the  Protection  of  Sureties.  —  Several  parties  having 
united  in  the  purchase  of  land  and  given  their  joint  bonds  for 
each  one's  share  of  the  purchase-money  to  one  of  their  num- 
ber, in  whom  the  legal  title  to  the  land  was  vested  as  their 
trustee,  and  one  of  them  having  failed  to  pay  his  share  of  the 
purchase-money,  the  sureties  on  his  bond,  who  were  his  asso- 
ciates in  the  original  purchase,  paid  it  for  him ;  and  there- 
upon it  was  held  that  they  acquired  an  equitable  title  to  his 
share  in  the  land,  and  that,  until  they  were  fully  reimbursed 

1  Erb's  Appeal,  2  Penrose  &  Watts  •  Ottawa  Bank  v.  Dudgeon,  65 
(Penn.),  296.  lUs.  11. 

«  Fowler  v.  Scully,  72  Penn.  St.         *  Perry  v.  Miller,  54  Iowa,  277 ; 
456 ;  Woods  v.  Pittsburg  Bank,  83    Simmons  v.  Gates,  56  Ga.  609. 
Penn.  St.  57.  *  Chrisman  v.  Harman,  29  Gratt. 

(Va.)  494. 
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for  their  payment  of  his  share  of  the  purchase-money,  neither 
he  nor  those  claiming  imder  him  could  demand  of  the  trustee 
a  conveyance  of  his  share  or  a  declaration  of  trust  in  his 
favor.  ^  A  trustee  appointed  by  a  court  of  chancery  to  sell 
certain  land  sold  the  same,  and  took  the  purchaser's  bond 
with  a  surety  for  the  payment  of  the  purchase-money,  the 
land  not  to  be  conveyed  until  the  purchase-money  was  paid. 
This  purchaser  soon  after  sold  the  land  for  the  same  sum 
that  he  had  agreed  to  pay  to  the  trustee  for  it,  to  a  sub-pur- 
chaser, who,  knowing  that  the  trustee  had  not  been  satisfied, 
paid  to  his  own  grantor  the  whole  price  of  the  land,  and  re- 
ceived from  the  latter  an  assignment  of  a  claim  of  his  against 
the  owner  of  the  land,  which  it  was  thought  would  be  more 
than  sufficient  to  pay  for  the  land.  But  the  estate  turned  out 
to  be  insolvent ;  and  the  dividend  upon  this  claim  was  not  suf- 
ficient to  pay  the  purchase-money  to  the  trustee,  who  accord- 
ingly withheld  the  conveyance  from  the  sub-purchaser,  to 
whom  he  was  ordered  by  the  court  to  convey  the  property 
upon  the  purchase-money  being  paid,  and  sued  the  surety  on 
the  bond  of  the  original  purchaser,  and  recovered  a  judgment 
for  the  unpaid  portion  of  the  purchase-money.  The  surety 
then  claimed  that  what  he  was  thus  compelled  to  pay  should 
be  charged  for  his  reimbursement  upon  the  land  in  the  hands 
of  the  sub-purchaser ;  and  it  was  held  that  unless  this  sub- 
purchaser should  pay  to  the  surety  the  amount  of  his  pay- 
ment, the  land,  or  so  much  of  it  as  might  be  necessary, 
should  be  sold  to  raise  that  amount;  for  the  sub-purchaser 
could  not  by  his  purchase  put  the  surety  for  the  original 
purchase-money  in  a  worse  position  than  the  latter  would 
otherwise  have  occupied.*  A  tract  of  land  was  sold  three 
times  by  the  successive  purchasers  thereof,  the  original  ven- 
dor retaining  the  title,  and  reserving  a  lien  on  the  land,  as 
well  as  taking  a  bond  with  sureties  for  the  payment  of  the 

^  Deitzler  v.  Mishler,  87  Penn.  St.         '  Ghiselin  v.  Fergusson,  4  Harr. 
83.  &  Johns.  (Md.)  522. 
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purchase-money.  Under  these  circumstances,  one  of  these 
sureties  advised  a  party  to  buy  the  land,  but  gave  him  no  in- 
timation as  to  the  lien.  The  court  held,  that,  although  this 
advice  and  concealment  might  estop  that  surety  from  as- 
serting any  equity  for  has  own  benefit,  to  the  prejudice  of 
the  party  who  purchased  it  upon  his  advice,  it  could  not 
affect  the  rights  of  the  first  vendor,  and,  the  purchase-money 
having  remained  unpaid  upon  each  successive  sale,  that  the 
land  might  be  sold  under  the  first  lien,  to  which  the  sureties, 
who  had  paid  the  debt  secured  thereby,  were  subrogated.* 
But  where  the  vendor  had  given  a  full  title  to  the  land  sold, 
taking  the  vendee's  bond  with  two  sureties  for  the  payment 
of  the  purchase-money,  it  was  held,  upon  the  insolvency  and 
death  of  the  vendee  and  one  of  the  sureties,  and  after  a  sale 
of  the  land  by  a  devisee  of  tlie  vendee  to  a  purchaser  with 
notice  of  the  circumstances,  that  there  was  no  lien  upon 
which  the  other  surety  could  hold  the  land  for  his  indemnifi- 
cation upon  the  bond.* 

§  110.    Surety's  Right  of   Subrogation   may  be  lost  by  his 

Waiver.  —  The  right  of  a  surety  to  be  subrogated  to  the  bene- 
fit of  the  securities  and  remedies  held  by  the  creditor  against 
the  principal  debtor  may  be  lost  by  the  surety's  waiver.*  If 
one  who  claims  to  be  a  surety  has  for  a  long  time  allowed 
himself  to  be  held  out  as  the  principal  debtor,  and  other 
rights  have  in  the  mean  time  accrued  against  the  real  princi- 
pal, it  is  then  too  late  for  him  to  claim  to  be  subrogated  as  a 
surety  to  the  prejudice  of  those  rights.*  A  year's  delay  in  a 
similar  case  has  been  fatal  to  the  rights  of  the  surety,  other 
liens  having  in  the  mean  time  attached  upon  the  estate 
which  the  surety  desired  to  hold,*  and  the  delay  having  been 

1  Kleiser  t;.  Scott,  6  Dana  (Ky.),  St.  223 ;  Harbeck  v.  Vanderbilt,  20 

137.  N.  Y.  396. 

»  MUler   V.   MiUer,  Phillips   Eq.  *  Smith  r.  Herbin,  124  Ind.  434 ; 

(Nor.  Car.)  85.  Thomas  v.  Stewart,  117  Ind.  50 ;  Gos- 

»  Midland  Banking  Co.  v.  Cham-  wiler's  Estate,  3  Pen.  &  Watts  (Penn.)i 

bers,  L.  R.  4  Ch.  398,  and  L.  R.  7  200. 

Eq.  179 ;  Douglass's  Appeal,  48  Penn.  *  Gring's  Appeal,  89  Penn.  St.  386. 
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made  with  knowledge  of  the  facta.  ^  Where  a  bill  in  equity 
quia  timet  was  filed  for  subrogation  against  persons  who 
might  be  ultimately  liable,  the  ground  of  action  being  for 
bonds  given  more  than  twenty  years  before  the  suit  was 
brought,  it  was  held  that  the  complainants  had  lost  their 
right  to  relief  in  equity  by  their  laches  in  negligently  lying 
by  until,  by  reason  of  the  lapse  of  time,  there  could  be  no 
safe  determination  of  the  matters  in  controversy.*  And  just 
as  the  surety  could  not  recover  from  his  principal  upon  his 
voluntary  payment  of  a  debt  barred  by  the  statute  of  limita- 
tions,^ so  he  will  be  taken  to  have  waived  his  privilege  of 
subrogation,  unless  he  claims  it  before  his  remedy  at  law 
against  his  principal  is  barred  by  lapse  of  time.*  The  right 
of  subrogation  will  be  barred  by  the  statutory  period  of  limi- 
tation like  any  other  right.  ^  But  the  mere  lapse  of  a  shorter 
time  is  not  of  itself  a  bar  to  the  right,®  though  the  surety's 
bare  delay,  if  protracted,  is  evidence  against  him  of  a  waiver 
of  his  right.  ^  The  surety's  right  of  subrogation  accrues  upon 
his  payment ;  and  as  to  his  principal  the  statute  then  begins 
to  run  against  him,^  and  he  should  then  call  at  once  for  the 
securities  if  he  desires  to  be  subrogated  to  them.®  The  surety 

'  See  Blake  v.  Traders'  Bank,  145  «  Bird  v.  Louisiana  Bank,  93  U.  S. 

Mass.  13.  96 ;  Kobertson    v.    Mowell,  66  Md. 

*  Smith  V.  Thompson,  7  Gratt  530 ;  Conner  v.  Howe,  35  Minn.  518. 
(Va.)    112.  T  Noble  t;.  Turner,  69  Md.  519. 

*  Randolph  v.  Randolph,  3  Rand.  •  McDonald  v.  Magruder,  3  Peters, 
(Va.)  490 ;  Hatchett  t;.  Pegram,  21  470 ;  Blake  v.  Traders'  Bank,  145 
La.  Ann.  722.  Mass.   13 ;   Thayer  v.  Daniels,   110 

*  Rittenhouse  v.  Levering,  6  Watts  Mass.  345  ;  Bennett  v.  Cook,  45  N.  Y. 
&  Serg.  (Penn.)  190;  Fink  v.  Ma-  268;  Samuel  v.  Zackerey,  4  Ired.  Law 
haffy,  8  Watts  (Penn.),  384 ;  Joyce  (Nor.  Car.),  377;  Lowndes  v.  Pinckney, 
V.  Joyce,  1  Bush  (Ky.),  474.  See  1  Rich.  Eq.  (So.  Car.)  155 ;  Burton 
Rucks  i;.  Taylor,  49  Miss.  552.  v,  Rutherford,  49  Mo.  255  ;   Bams- 

*  Kreider  v.  Isenbice,  123  Ind.  back  v.  Reiner,  8  Minn.  59 ;  Scott  v. 
10;  Arbogast  o.  Hays,  98  Ind.  26;  Nichols,  27  Miss.  94;  Reeves  v.  Pul- 
Bledso  V.  Nixon,  68  Nor.  Car.  521;  liam,  7  Baiter  (Tenn.),  119;  Garrett 
Mitchell  V,  Mitchell,  8  Humph.  (Tenn.)  v.  Garrett,  27  Ala.  687;  Hammond  v. 
359 ;  Walker  v.  Vaudry,  4  Rob.  (La.)  Myers,  30  Tei.  375 ;  Junker  v.  Rush, 
395  ;  Simpson  v,  McPhail,  17  Ills.  Ap.  26  N.  E.  Rep.  499. 

499.  *  Barton  v,  Moore,  45  Minn.  98. 

11 
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has  an  election  to  seek  his  reimbursement  either  by  subroga- 
tion to  the  remedies  of  the  creditor  or  by  an  action  against 
his  principal  upon  the  latter 's  implied  promise  of  indemnity.^ 
His  failure,  upon  paying  a  debt  secured  by  mortgage  from  the 
principal  debtor,  to  take  either  a  dischai^  or  an  assignment 
thereof  has  been  held  to  bar  his  right  to  a  decree  for  fore- 
closure of  the  mortgage  by  right  of  subrogation.^    Indem- 
nity received  by  the  surety  from  a  stranger  will  be  regarded 
as  cumulative  to  the  rights  which  the  surety  already  pos- 
sesses.^    One  who  is  manifestly  a  surety  will  not  be  deprived 
of  the  benefit  of  subrogation  to  a  mortgage-security  held  by 
the  creditor,  merely  because  he  took  other  security  from  the 
principal,**  which  he  afterwards  released,  and  did  not  ask  for 
an  assignment  of  the  mortgage  immediately  upon  his  pay- 
ment of  the  debt  which  it  secured.*    But  he  cannot  disregard 
the  rights  of  other  parties  which  have  accrued  in  the  mean 
time.     Thus,  if  the  vendor  of  land  has  a  lien  thereon  for  the 
price,  a  surety  of  the  vendee  who  pays  the  price  will  not  be 
subrogated  to  this  lien,  if  he  has  taken  other  security  from 
the  vendee  for  his  protection,  and  has  without  objection  al- 
lowed the  vendee  to  sell   the  land  to  another  purchaser, 
although  this  security  afterwards  turns  out  to  be  insufficient.^ 
The  election  of  the  surety  to  claim  greater  rights  under  an 
express  agreement  than  he  would  acquire  by  subrogation  is  a 
waiver  of  his  right  to  subrogation.^    If  he  refuses  to  accept 
the  security  when  offered  to  him  by  the  creditor,  he  waiv^ 
his  right  to  demand  it  afterwards.^    And  if,  after  a  surety 

1  Bowers  v.  Cobb,  31  Fed.  Rep.         »  Crawford  v.  Richeson,  101  Ills. 

678 ;  Hill  w.Voorhies,  22  Penn.  St.  68 ;  351 ;  Gossin  v.  Brown,  11  Penn.  St 

Wemecke  v.  Kenyon,  66  Mo.  275.  527- 

*  Lynn  v.  Kichardsou,  78  Maine,         *  Henley  v.  Stemmons,  4  B.  Hon. 
367.  (Ky.)  131. 

»  Wesley   Church   v,   Moore,  10  '  Whitehouse  v.  Edwards,  87  Ch. 

Penn.   St.  273  ;  Cornwall  v.  Gould,  D.  683 ;  Gorton,  tVi  re,  40  Ch.  D,  636. 

4  Pick.  (Mass.)  444;  West  v.  Rut-  •  Hubbell  ©.  Carpenter,  6  N.  I. 

land  Bank,  19  Vt.  403.  171,  reversing  8.  c,  5  Barb.  520,  and  2 

*  Ballew  V.  Roler,  124  Ind.  557 ;  Barb.  484. 
Hancock  v.  Holbrook,  40  La.  Ann.  64. 
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for  two  principals  has  paid  the  debt,  he  takes  from  one  of  the 
principals  a  security  for  his  reimbursement,  he  has  been  held 
to  waive  his  right  to  the  benefit  of  a  security  which  had  pre- 
viously been  given  by  the  other  principal  to  the  creditor.  ^  If 
he  has  the  means  of  reimbursement  in  his  own  hands,  and 
refuses  or  neglects  to  make  due  application  thereof,  he  can- 
not come  upon  another  fund  by  way  of  subrogation. «  But  a 
surety  who  has  unsuccessfully  attacked  for  alleged  fraud  an 
assignment  made  by  his  principal,  the  benefits  of  which  have 
been  accepted  by  the  creditor,  is  not  thereby  estopped  from 
asserting  his  right  of  subrogation  to  the  creditor  as  to  these 
benefits.^  Nor  is  it  necessary  to  the  surety's  subrogation 
that  his  payment  should  have  been  coerced  by  an  execution ; 
his  payment,  though  voluntarily  made,  will  be  regarded  as 
compulsory  whenever  it  could  have  been  enforced.* 

§  111.  Snraty'a  Right  of  Subrogation  anbject  to  Creditor'a 
JUghta.  —  It  has  been  held  that  the  surety's  right  of  subroga- 
tion  to  the  securities  held  by  the  creditor  cannot  be  enforced 
to  the  prejudice  of  an  intervening  charge  taken  by  the  cred- 
itor from  the  principal  debtor  in  ignorance  of  the  suretyship. 
Thus,  where  A.  and  B.  had  given  to  a  creditor  their  joint  and 
several  note,  secured  by  a  mortgage  of  their  respective  estates, 
and  then  A.  gave  a  separate  mortgage  of  his  own  estate  to  a 
creditor  of  his  own,  who  afterwards  took  an  assignment  of 
the  prior  mortgage,  and  it  then  appeared  that  B.  had  joined 
in  the  first  note  and  mortgage  merely  as  the  surety  of  A.,  and 
B.  claimed  that  upon  paying  the  first  debt  he  was  entitled  to 
be  subrogated  to  the  rights  of  the  mortgagee,  and  to  hold  the 
entire  mortgaged  premises  for  his  indemnity,  it  was  held  that, 
before  B.  could  claim  the  rights  of  a  surety  against  A.'s  cred- 

*  Coraweirs  Appeal,  7  Watts  &  »  Motley  v.  Harris,  1  Lea  (Tenn.), 
Serg.  (Penn.)  305.     And  see  Watts    677. 

V.  Eufaula  Bank,  76  Ala.  474.  *  McNeilly   v,    Cooksej,    2    Lea 

•  Bell,  /.,  in  Neff  v.  Miller,  8  (Tenn.),  39 ;  State  v.  Blaiemore,  7 
Penn.  St.  347,  351 ;  Sharp  v.  Caldwell,    Heisk.  (Tenn.)  638. 

7  Humph.  (Tenn.)  415. 
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iter,  he  must  show  that  the  latter  knew,  or  had  the  means  of 
knowing  of  the  suretyship ;  and  the  court  said  that  though  a 
creditor  cannot  tack  to  an  existing  mortgage^ebt  a  demand 
not  secured  by  the  mortgage,  nor  a  subsequent  mortgage  to  a 
prior  one  as  against  an  intervening  incumbrancer,  yet  a  mort- 
gagee may  take  another  mortgage,  which  will  be  valid  against 
an  intervening  incumbrance  implied  by  equity,  of  which  the 
mortgagee  had  neither  actual  nor  constructive  notice.^  But 
if  the  creditor  had  known  that  B.  was  merely  a  surety,  though 
it  did  not  appear  upon  the  face  of  the  papers,  that  would  have 
been  sufficient.^  Nor  will  a  surety's  subrogation  to  the  rights 
and  liens  of  the  creditor  be  allowed  to  defeat  an  Interest  ac- 
quired and  held  by  a  third  person,  when  that  interest,  though 
subordinate  to  the  creditor's  lien,  is  prior  in  date  to  the 
surety's  undertaking.*  Thus,  when  a  debtor  sells  property 
which  he  had  mortgaged  for  a  debt,  and  then  a  judgment  for 
the  debt  having  been  obtained  against  him,  gives  a  surety  for 
the  judgment,  who  is  afterwards  compelled  to  pay  it,  this 
surety  cannot  be  subrogated  to  the  mortgage  so  as  to  defeat 
the  purchaser's  title,  which  accrued  before  the  contract  of 
suretyship  was  entered  into ;  *  for  the  subrogation  of  the 
surety  to  the  creditor's  means  of  payment  rests  solely  upon 
principles  of  justice  and  equity.*  But  the  surety's  subroga- 
tion will  overreach  all  rights  that  have  accrued  since  the  con- 
tract of  suretyship  was  entered  into.® 

§  112.  Surety  indebted  to  his  Principal  not  entitled  to  Sab- 
rogation  againat  him.  —  The  equitable  right  of  subrogation  will 
not  be  allowed  to  a  surety  who  is  himself  indebted  to  his 
principal,  against  whom  he  asks  to  be  subrogated,  without 

1  Orvis  V.  Newell,  17  Conn.  97 ;  v.  Morrison,  5  B.  Mon.  (Ky.)  106. 

Budd  V.  Oliver,  23  AtL  Rep.  1105.  See  postea,  }  131  et  $eq. 

a  Rogers  v.  School  Trustees,  46  *  Patterson  v.  Pope,  5  Dana  (Ky.), 

Ills.  428.  241 ;  Fishback  v.  Bodman,  14  Bush 

»  Farmers'   Bank  t.   Sherley,    12  (Ky.),  117. 

Bush  (Ky.),  304;  Fishback  v.  Bod-  *  Eaton  r.  Hasty,  6  Nebraska. 419. 

man,  14  Bush  (Ky.)»  117 ;  Johnson  •  Pierce  v.  Higgins,  101  Ind.  178. 
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his  first  satisfying  such  debt.^  A  judgment  against  principal 
and  surety  having  been  satisfied  out  of  a  sale  of  the  surety's 
lands,  the  surplus  proceeds  in  court  were  claimed  by  the 
principal  debtor,  who  held  the  next  judgment-lien  on  the 
surety's  lands,  and  by  subsequent  judgment-creditors  of  the 
surety,  who  claimed,  by  virtue  of  the  surety's  payment,  to 
be  subrogated  to  the  lien  of  the  first  judgment-creditor.^  The 
surety  being  also  indebted  on  another  account  to  the  princi- 
pal, and  being  insolvent,  it  was  held  that  the  payment  made 
out  of  the  surety's  estate  could  not  be  set  off  against  the 
principal's  judgment,  and  that  the  principal  had  accordingly 
the  first  rigbt  to  the  surplus  proceeds.^  And  if,  as  between 
principal  and  surety,  the  payment  of  the  debt  has  been  as- 
sumed by  the  original  surety,  the  latter  cannot  in  equity  insist 
that  the  property  of  the  former  principal  is  primarily  liable 
for  the  debt,^  any  more  than  he  could  recover  against  his 
principal  at  law  after  paying  the  debt ;  *  nor  will  he  have 
any  right  of  subrogation  against  his  principal  upon  paying 
the  debt ;  ^  he  has  become  the  real  debtor,  and  so  cannot  be 
subrogated.^  But  the  surety's  right  of  subrogation  will  not 
be  destroyed  by  the  fact  that  the  principal  has  himself  be- 
come a  surety  upon  another  obligation  upon  which  the  surety 
has  raised  the  money  to  pay  the  original  debt.^ 

§  113.  Surety's  Right  confined  to  the  Contract  for  which  ha 
waa  Surety.  — As  the  surety's  liability  is  limited  to  the  express 
terms  of  his  contract,®  so  his  right  of  subrogation  is  confined 


*  D wight  V.  Scranton  Lamber  Co., 
83  Mich.  624;  Coates's  Appeal,  7 
Watts  &  Serg.  (Penn.)  99.  But  see 
Barney  v.  Grover,  28  Vt.  391. 

»  See  antea,  }  107. 

*  Coates's  Appeal,  supra. 

*  Wright  V.  Crump,  25  Ind.  339 ; 
Laboyteaux  v.  Swigart,  103  Ind.  596. 

*  Lewis  V.  Lewis,  92  Ills.  237. 

*  Shipley  v.  Fox,  69  Md.  572 ; 
Washington,  Ohio  &  Western  R.  R. 


Co.  V.  Lewis,  83  Va.  246  ;  Boulware 
r.  Hartsook,  83  Va.  679 ;  Chaplin  v. 
Baker,  124  Ind.  385 ;  Crim  v.  Flem- 
ing, 123  Ind  438. 

'  Jntea,  }  46. 

«  Owen's  Appeal,  11 W.  N.  C.  488. 

»  Ward  V.  Stahl,  81  N.  Y.  406 ; 
Chelmsford  Co.  v.  Demarest,  7  Gray 
(Mass.),  1 ;  StuU  V.  Hance,  62  Ills.  52 ; 
Parhara  v.  Cobb,  9  La.  Ann.  423; 
Glassell  v.  Coleman,  94  Calif.  260. 
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to  the  rights  and  securities  of  the  contract  for  which  he  was 
surety.^  One  who  has  guaranteed  the  payment  of  a  promis- 
sory note  by  an  indorser  thereof  will,  upon  paying  the  same, 
have  no  greater  rights  against  the  maker  than  the  indorser 
himself  had.'  The  bail  of  a  defendant  cannot  look  for  reim- 
bursement to  one  who  was  jointly  liable  for  the  original  debt.^ 
The  sm*ety  upon  a  note  will  not  by  paying  it  acquire  any 
rights  against  the  parties  to  a  former  note  which  had  been 
paid  by  the  note  upon  which  he  was  surety.^  If  one  partner, 
though  for  the  benefit  of  the  partnership,  executes  a  bond 
with  a  surety,  this  surety,  on  being  compelled  to  pay  the 
bond,  acquires  thereby  no  right  of  action  against  the  other 
partners.*  One  who  is  surety  both  for  a  firm  and  for  an  in- 
dividual member  of  the  firm  has  no  right  to  apply  upon  the 
individual  debt  funds  of  the  firm  which  may  come  into  his 
hands  ;  but  if,  having  done  so,  he  afterwards  applies  his  own 
money  to  the  payment  of  the  firm  debt,  his  rights  will  be  the 
same  as  if  he  had  paid  the  latter  debt  out  of  the  partnership 
funds.^  If  one  who  has  bound  himself  as  bail  for  the  defend- 
ant, in  an  action  against  a  shipmaster  for  the  value  of  prop- 
erty lost  tlirough  the  neglect  of  the  officers  and  crew,  is 
compelled  to  pay  the  amount  of  the  judgment  against  the 

*  Wagner  v.  Elliott,  95  Penn.  St.         »  Cunningham  ©.  Clarkson,  Wright 

487;    Carlton  v.   Simonton,  94  Nor.  (Ohio),  217. 

Car.  401 ;  McMuUen  v.  Cathcart,  4         *  Bamett  v.  Reed,  51  Penn.   St. 

Rich.  Eq.  (So.  Car.)  117;  Matthews  190;    Merriman  v.  Social   Manufao- 

V  Colbum,  1  Strobh.  (So.  Car.)  258 ;  turing  Co.,  12  R.  I.  175. 
Duncan  v.  Lewis,  1  Duv.  (Ky.)  183 ;         *  Leggett  v.  Humphreys,  21  How. 

Bank  of  England  v.  Tarieton,  23  Miss.  66 ;  Tom  v.  Goodricli,  2  Johns.  (N. 

173 ;  Gerdone ».  Gerdone,  70  Ind.  62 ;  Y.)   213;   Bowman    v.  Blodgett,    2 

Noble  V.  Murphy,  52  No.  W.  Rep.  Met.  (Mass.)  808 ;  Osbom  r.   Cun- 

148 ;   Gunn  v.  Geary,  44  Mich.  615 ;  ningharo,  4  Dev.  &  Bat.  Law  (Nor. 

Old  r.  Chambliss,  3  La.  Ann.  205  ;  Car.),  423;  Foley  v.  Robards,  3Ired. 

Trent    v.   Calderwood,    2   La.   Ann.  Law   (Nor.  Car.),   177 ;    Krafte    v. 

942.  Creighton,  3  Rich.  Law  (So.  Car.), 

«  Dewey  v.  Living,  3  Allen  (Mass.),  273 ;  Adair  u.  Campbell,  4  Bibb  (Ky.), 

22  ;  Putnam  v.  Tash,  12  Gray  (Mass.),  13. 

121 ;  Nelson  ».  Harrington,  16  Gray,         •  Downing   v.  Linville,    3   Bush 

139.  (Ky),  472. 
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master,  though  he  will  be  subrogated  to  the  benefit  of  the 
judgment  so  obtained,  and  will  have  the  right  of  recourse 
against  the  owners  of  the  ship  which  the  master  would  have 
acquired  by  payment  of  the  judgment,  yet  he  will  not  be 
subrogated  to  the  original  cause  of  action  against  both  the 
master  and  the  owners  of  the  ship.^  Where  the  accommoda- 
tion acceptors  of  two  bills  of  exchange  received  a  deed  of 
trust  as  security  from  the  drawer,  and  one  of  these  bills  was 
taken  up  by  giving  a  new  note  with  a  new  surety,  the  surety 
upon  this  new  note,  after  paying  it,  was  not  allowed  to  share 
in  the  benefit  of  the  original  security.^  If  the  note  of  a  prin- 
cipal, with  three  sureties,  is  discharged  at  maturity  by  giving 
another  note  with  only  two  of  the  sureties,  the  third  surety 
having  died  before  the  first  note  fell  due,  the  estate  of  the 
latter  will  not  be  liable  to  contribute  upon  the  insolvency  of 
the  principal  and  the  payment  of  the  new  note  by  the  sureties 
thereon,  although  when  they  executed  the  new  note  they 
supposed  that  the  estate  of  the  third  surety  would  be  liable 
thereon.'  If  two  executors  have  given  a  joint  and  several 
bond  for  their  faithful  administration,  and  after  the  death  of 
one  of  them  the  survivor  has  wasted  the  estate,  the  sureties, 
after  satisfying  a  judgment  recovered  upon  the  bond  against 
the  survivor  and  themselves  for  such  waste,  will  have  no 
right  of  action  against  the  estate  of  the  deceased  executor, 
either  for  indemnity  or  contribution,*  though  if  this  executor 
had  lived  their  rights  upon  the  bond  would  have  been  com- 
plete against  him.» 

§  114.  Snroty'a  Right  to  marshal  Securities  given  to  the  same 
Creditor  for  Separate  Debts.  —  Where  a  debtor  gives  to  his 
creditor  collateral  securities  for  the  payment  of  the  debt,  and 
afterwards  borrows  of  the  same  creditor  a  further  sum  of 

'  Tardy  v.  Allen,  3  La.  Ann.  66.  *  Bnizer  v.  Clark,  5  Pick.  (Mass.) 

*  Houston  V,  Huntsville  Bank,  25  96 ;  Towne  v.  Ammidown,  20  Pick. 
Ala.  250.  (Mass.)  535. 

*  Hatchings  v.  McCauley,  2  Dev.  ^  McCoon  i;.  Sperb,  53  Hun  (N. 
ft  Bat.  Eq.  (Nor.  Car.)  399.  Y.),  165.    Fost^a^  §  202. 
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money,  for  the  payment  of  which  he  gives  a  surety,  the 
surety,  if  called  upon  to  pay  the  second  debt,  is  entitled  to 
the  surplus  of  the  securities  over  the  amount  needed  to 
satisfy  the  first  debt.^  The  surety  for  only  one  loan,  if  he 
has  been  obliged  to  pay  that  loan,  has  a  right,  against  the 
principal  debtor  or  his  representatives,  to  marshal  the  securi- 
ties given  by  the  principal  to  the  creditor  for  several  successive 
loans,  so  as  to  obtain  reimbursement  for  himself  out  of  the  bal- 
ance of  the  several  securities,  after  the  creditor  is  satisfied.' 
The  purchaser  of  several  lots  of  land  having  given  his  separate 
note  for  each  lot  with  the  same  indorser,  and  the  lots  having 
been  afterwards  resold  for  his  default  in  the  payment  of  these 
notes,  and  some  of  the  lots  having  brought  more  and  some 
less  than  the  first  contract  price,  this  indorser  was  allowed 
to  marshal  the  proceeds  of  these  sales,  so  as  to  make  good 
the  deficiency  of  one  set  by  the  surplus  of  the  other.'  So 
where  husband  and  wife  h^e  given  security  for  the  husband's 
debt  upon  the  property  of  each,  she  may  require  the  creditor 
to  sell  her  husband's  property  before  resorting  to  hers.* 

§  115.    Surety  cannot  require  the  Creditor  to  resort  fixat  to 

Security.  —  The  right  of  the  surety  does  not  extend  to  requir- 
ing the  creditor  to  exhaust  the  security  given  to  him  by  the 
principal  debtor  for  the  payment  of  the  debt  before  coming 
upon  the  surety.*  The  subrogation  of  the  surety  will  never 
be  allowed  to  the  prejudice  of  the  creditor's  right  to  collect 
his  debt ;  ^  the  latter  may  proceed  against  the  surety  person- 

1  Praed  v.  Gardiner,  8  Cox  Ch.         *  Koehler  v.  Farmers'  Bank,  51 

Cas.  86.  Him  (N.  Y.),  418 ;  Gary  v.  Cannon,  3 

^  Heyman  v.  Dubois,  L.  R.  13  Eq.  Ired.  £q.  (Nor.  Car.)  64 ;   Miller  v. 

158.  White,  25  So.  Car.  235 ;  Armstrong 

•  Smith  V.  Arden,  5  Cranch,  C  C.  v,  Poole,  30  W.  Va.  666 ;  Hardy  v. 
485.  Overman,  36  Ind.  549 ;  Sayre  o.  Mc- 

*  Erie  Savings  Bank  v.  Roop,  80  Ewen,  41  Ind.  109 ;  Roberts  v.  Jeffries, 
N.  Y.  591 ;  Payne  v.  Bumham,  62  N.  80  Mo.  115  ;  Dougherty  v.  Macken- 
Y.  74 ;  Neimcewicz  9.  Galm,  3  Paige  zie,  34  Mo.  462 ;  Speight  v.  Porter, 
(N.  Y.),  614 ;  Shinn  v.  Smith,  79  Nor.  26  Miss.  286. 

Car.  310.    JfUea,  §  104.  *  New  Bedford  Savings  Bank  v. 
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ally,  and  at  the  same  time  subject  the  collateral  security  to 
the  payment  of  his  debt  until  he  has  obtained  full  satisfaction.^ 
The  creditor  may  proceed  against  the  surety  in  the  first  in- 
stance, or  against  the  principal  and  the  surety  jointly,  for  the 
satisfaction  of  his  demand.^  The  payee  of  a  note  may  main- 
tain an  action  thereon  without  first  exhausting  a  mortgage- 
security  given  by  the  principal.^  A  guarantor  will  not  be 
released  by  the  mere  fact  that  the  creditor  has  entered  upon 
the  land  of  the  principal  debtor  under  a  mortgage  given  to 
him  by  the  latter  to  secure  the  debt.*  The  existence  of  a 
judgment  which  is  a  lien  upon  the  lands  of  the  principal, 
and  on  which  the  money  might  be  made  by  issuing  an  execu- 
tion, is  no  reason  for  refusing  the  creditor  a  recovery  against 
the  surety.^  An  indorser  of  a  promissory  note  given  as  col* 
lateral  security  for  the  payment  of  a  sum  of  money  directed 
by  the  order  of  a  court  of  chancery  to  be  paid  by  the  maker 
of  the  note  on  pain  of  attachment,  has  no  right  to  require  the 
creditor  to  enforce  the  attachment  previous  to  calling  on  him 
for  payment.^  The  surety  must  first  pay  the  debt,  and  can 
then  himself  enforce  the  securities.^  One  who  in  giving  a 
lease  of  land  takes  notes  with  a  surety  for  the  payment  of 
the  rent,  and  also  reserves  in  his  lease  the  right  of  distress, 
is  not  bound  to  resort  to  the  right  of  distress,  but  may  collect 

Union  Mill,  128  Mass.  27 ;  Brougli's  405 ;    New   Orleans    Canal    Go.    v. 

Estate,  71  Penn.  St.  460;  Anderson  Escoffie,  2  La.  Ann.  830;  Walker  v. 

V.  Sharp,  44  Ohio  St.  260;  Fox  v.  Collins,  22  Tex.  189. 
Hudson,  20  Kans.  247.  ^  Crocker  v.  Gilbert,  9  Cash.(Mass.) 

•  Harlan  v.  Sweeney,  1  Loa  (Tenn.),  131. 

682;    Lincoln  ».  Bassett,   23  Pick.         •  Geddisw.  Hawk,  1  Watts (Peun.), 

(Mass.)  154;   Brown  v.  Brown,  17  380,  reyersing  Hawk  v.  Geddis,  16 

Ind.  475.  Serg.  ft  R.  (Penn.)  23  ;  NefTs  Ap. 

•  Muscatine  v.  Miss.  R.  R.  Co.,  1  peal,  9  Watts  ft  Serg.  (Penn.)  36. 
Dillon,  C.  C.  536  ;  Storrs  v.  Engel,  3         •  Bcardsley  v.  Warner,  6  Wend. 
Hughes,  C.  C.  414;  Domestic  Sewing  (N.  Y.)  610. 

Machine  Co.  v.  Sajlor,  86  Penn.  St.         ^  Buffalo  Bank  v.  Wood,  71 N.  Y. 

287 ;  Puller  v.  Loring,  42  Maine,  481 ;  405  ;  Brick  v.  Freehold  Banking  Co., 

Gary  v,  Hignutt,  32  Md.  552.  87  N.  J.  Law,  307 ;  Geddis  v.  Hawk, 

•  Allen    V,  Woodard,   125   Mass.  1  Watts  (Penn.),  280;  Hall  v.  Hox- 
400 ;  Buffalo  Bank  v.  Wood,  71  N.  I.  sey,  84  Ills.  616. 
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the  notes  from  the  suretj.^  Indeed,  the  right  of  distress  haa 
been  held  to  be  the  mere  personal  privilege  of  the  landlord, 
and  not  to  pass  bj  subrogation  to  the  surety.^ 

§  116.  Ri^t  of  SabrogaUon  deatroyed  by  Application  of  the 
Security  npon  tlia  Debt.— Although  the  surety  is  entitled  to 
the  benefit  of  a  security  held  by  the  creditor  for  the  payment 
of  the  debt,  yet  if  the  whole  security  has  been  applied  upon 
the  debt  without  paying  it  in  full,  and  the  surety  has  been 
compelled  to  make  up  the  deficiency,  he  cannot  then  resort  to 
the  security  for  subrogation  or  contribution ;  •  for  this  would 
so  far  defeat  the  very  object,  the  payment  of  the  debt,  for 
which  the  security  was  taken.^  And  if  the  debt  is  paid  by 
the  principal  debtor,  a  mortgage  held  by  the  creditor  to  secure 
its  payment  is  thereby  extinguished  ;  ^  and  an  assignment  of 
it  by  the  surety  to  secure  money  borrowed  by  him  on  his 
individual  account  is  invalid,  especially  if  the  lender  knew 
before  such  assignment  that  the  original  debt  had  been  paid.® 

§  11 7.  Creditor 'a  Right  to  apply  Seciuity  aa  needed  for  hJa  own 
Protection.  —  A  creditor  who  holds  against  the  same  debtor 
several  securities  for  different  debts,  on  which  there  are  dis- 
tinct sureties,  may  obtain  security  or  satisfaction,  by  attach- 
ment and  judgment  or  otherwise,  of  one  debt  in  full,  and  yet 
retain  his  entire  claim  upon  the  surety  for  the  others.  Neither 
law  nor  equity  requires  that  such  a  payment  shall  be  con- 
sidered to  have  been  made  for  the  benefit  of  all  the  sureties 
ratably.^    The  holder  of  one  security  for  different  demands 


1  Hall  v.  Hoxsey,    84  Ills.  616 ;  Bank,  132   Mass.  315 ;   Belcher   o. 

Brooks  V.  Carter,  36  Ala.  682.  HaHfoid  Bank,  16  Coiin.  381 ;  Stire- 

*  Russell,  in  re,  29  Ch.  D.  254 ;  wait  v.  Martin,   84    Nor.    Car.   4 ; 
Newman  v.  Greenville  Bank,  66  Miss.  Landry  v.  Victor,  30  La.  Ann.,  pt.  II., 
323 ;    Wohner  v.  Handy,  68  Miss.  1041 ;  Whan  v.  Irwin,  27  id.  706. 
153.  *  Tarbell  v.  Parker,  101  Mass.  165 ; 

*  Sawyers  v.  Baker,  72  Ak.  49 ;  Shackleford  o.  Stockton,  6  B.  Mon. 
Marshall    r.    Dixon,    82    Ga.    i35 ;  (Ky.)  390. 

Schaeffer  v.  Bond,  72  Md.  501.  «  Kinley  v.  Hill,  4  Watte  &  Seig. 

«  Marchand  o.  Frellsen,  105  U.  S.  (Penn.)  426. 

423 ;  Stafford  v.  New  Bedford  Savings  *  Skaw,  C.  /.» in  Dalton  v.  Wo- 


8T7BB06ATION  IN  CASES  OF  SURETYSHIP. 


171 


may  apply  the  security  upon  whicbeyer  debt  be  chooses,  and 
still  bold  a  surety  upon  the  others.^  And  where  a  debtor 
gave  to  one  creditor  a  mortgage  of  two  funds  and  also  a 
covenant  by  a  surety,  and  then  gave  a  second  mortgage  of 
one  of  the  funds  to  another  creditor,  and,  the  second  cred- 
itor's fund  having  been  exhausted  by  part  payment  of  the 
first  creditor's  •  debt,  the  surety  paid  the  balance  due  to  the 
first  creditor  and  took  a  transfer  of  the  first  mortgage,  it  was 
held  that  the  second  creditor  had  a  right  to  marshal  the 
securities  against  the  surety,  and  that  the  second  creditor's 
right  to  be  subrogated  to  the  first  fund  was  superior  to  the 
surety's  equity.'  Where  the  creditor,  holding  a  surety  for 
the  payment  of  his  debt,  took  from  the  debtor  a  mortgage 
to  secure  both  this  and  an  additional  indebtedness,  it  was 
held  that  the  surety  would  have  no  right  of  subrogation  to 
this  mortgage  until  both  debts  had  been  paid  to  the  creditor ; 
and  the  creditor  was  allowed  to  apply  all  the  proceeds  of  the 
security  upon  the  second  indebtedness,  and  still  to  hold  the 
surety  for  the  first.^  A  surety  upon  an  appeal-bond  whose 
liability  has  become  fixed,  cannot  require  the  creditor  to  ap- 
ply towards  the  satisfaction  of  the  bond  a  partial  payment 
obtained  from  the  property  of  the  principal  defendant,  but  is 
responsible  for  the  unsatisfied  damages  arising  on  the  appeal 
to  the  full  amount  of  the  bond.^  If  a  mortgage  runs  jointly 
to  the  creditor  and  the  surety,  and  is  conditioned  for  the 
payment  both  of  a  note  given  by  the  mortgagor  to  the  cred- 
itor and  of  another  note  given  by  the  mortgagor  and  the 


burn  Association,  24  Pick.  (Mass.) 
257;  Harding  v.  Tiffl,  75  N.  Y.  461; 
Hansen  v.  Hounsavell,  74  His.  238. 
But  see  Bridenbecker  v.  Lowell,  32 
Barb.  (N.  Y.)  9. 

*  Hanson  v.  Manley,  72  Iowa,  48 
Bryan  v.  Henderson,  88  Tenn.  23,  28 
Mathews  v.  Switzler,   46  Mo.  301 
8.  p.  in  Mosher  v.  Hotchkiss,  3  Abbott 
(N.  Y.),  App.  Dec.  326. 


*  Soutb  0.  Bloxam,  2  Hem.  ft 
Mill.  457.  So  in  Hanford  r.  Robert- 
son, 47  Mich.  100.  But  the  surety's 
right  is  not  usually  so  much  restricted. 
Antea,  }§  86,  111. 

*  Stamford  Bank  v.  Benedict,  15 
Conn.  437. 

^  Sessions  v.  Pintard,  18  How.  106 ; 
Ives  o.  Merchants^  Bank,  12  How, 
169. 
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surety  to  the  creditor,  the  surety  cannot,  upon  paying  the 
note  for  which  he  is  liable,  assert  any  rights  under  this  mort- 
gage against  the  creditor,  until  the  creditor's  other  note  is 
paid ;  if  the  surety  wishes  to  avail  himself  of  the  mortgage, 
he  must,  on  default  of  the  debtor,  pay  the  latter  note  also.^ 
But  if  several  debts  are  secured  by  a  mortgage  given  by  the 
principal  debtor,  and  for  some  of  the  debts  there  are  sureties 
who  are  not  parties  to  the  mortgage,  the  mortgagee  is  some- 
times regarded  as  a  trustee  of  the  sureties  for  the  security 
thus  provided  for  their  indenmity^  and  bound  to  apply  a  just 
proportion  of  its  proceeds  upon  the  debts  for  which  the  sureties 
are  liable,  operating  a  payment  of  these  debts  'pro  tanto,  and 
discharging  the  sureties  to  that  extent.^  If  property  is  de- 
posited with  the  creditor  by  the  principal  debtor,  to  be  applied 
upon  an  indebtedness  on  which  there  is  a  surety,  the  creditor 
has  no  right  against  the  surety  to  apply  this  upon  another 
debt  on  which  the  principal  alone  is  liable.^  And  the  proper 
application,  puce  made,  cannot  be  afterwards  changed,  so  as 
to  revive  the  obligation  of  the  surety.* 

§  118.  Surety  for  Part  of  a  Debt  cannot  be  aubrogated,  while 
the  other  Part  remains  unpaid.  —  A  surety  for  part  of  the  debt 
is  not  entitled  to  the  benefit  of  a  security  given  by  the  debtor 
to  the  creditor  at  a  different  time  for  another  part  of  the 
debt.*  A  vendor  of  land  took  the  notes  of  the  vendee  without 
any  other  security  for  the  payment  of  the  purchase-money, 
retaining  only  a  lien  upon  the  land  to  secure  the  payment  of 
the  notes.  Regarding  the  land  as  an  insufficient  security 
he  brought  an  action  upon  the  first  one  of  these  notes,  and 
attached  property  of  the  vendee  of  the  value  of  one  thousand 

^  Boot  9.  Stow,  13  Metcalf  (Mass.)         *  Miller  v,  MontgomeTj,  31  Sis. 

5.  350. 

«  Fielder  v.  Vamer,  45  Ala.  429  ;         *  Wade  v.  CJoope,  2  Sim.  155.   See 

Cory  V.  Leonard,  56  N.  Y.  494.  also  Grubbs  v.  Wysors,  32  Gratt  (Va.) 

•  Rosborougb  ».  McAliley,  10  So.  127 ;  Parker  r.  Mercer,  6  How.  (Miss.) 

Car.  235 ;  Wetherell  v.  Joy,  40  Maine,  320 ;  Welch  v.  Parran,  2  Gill  (Md.]b 

325, 328.  320. 
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dollars.  To  secure  the  release  of  this  property,  the  vendee 
gave  to  the  vendor  a  bond  with  sureties  in  the  sum  of  a 
thousand  dollars,  as  security  to  that  amount  for  the  note 
upon  which  the  suit  was  brought.  Judgment  was  then  ren- 
dered for  the  amount  due  upon  the  note.  Afterwards  the 
vendor  obtained  a  judgment  upon  the  third  note,  and  sold 
the  land  upon  these  judgments.  He  applied  the  proceeds  of 
this  sale  first  upon  the  last  judgment,  and  only  the  balance 
of  these  proceeds  upon  the  first  judgment,  leaving  due  thereon 
an  amount  exceeding  the  bond.  The  sureties  upon  the  bond 
contended  that,  as  the  first  judgment  was  a  lien  upon  the 
land  sold,  they  had  a  right  to  be  substituted  as  to  this  lien 
to  the  place  of  the  judgment-creditor,  and  that  as  he  had 
discharged  this  lien  by  selling  the  land  on  the  executions, 
he  had  thereby  discharged  their  liability.  But  it  was  held 
that  they  had  no  such  right ;  that  the  doctrine  of  subrogation 
did  not  apply  to  the  case ;  that  it  was  not  the  case  of  a  surety 
asking  to  be  substituted  to  the  place  of  a  creditor  who  had 
collateral  security  for  the*  debt,  but  of  a  surety  for  one  part 
of  the  debt  asking  to  be  substituted  for  the  creditor  in  rela- 
tion to  a  security  which  the  creditor  had  tlie  right  to  apply 
upon  another  part  of  his  debt,  when  the  effect  would  be  to 
deprive  the  creditor  of  his  resources,  and  cause  him  a  partial 
loss  of  his  demand.^  But  this  rule  means  only  that  the 
surety's  creditor  must  be  satisfied :  if  a  mortgage  is  made  to 
two  different  mortgagees  to  secure  their  respective  demands 
against  the  same  debtor,  a  surety  to  one  of  the  mortgagees 
for  his  demand  who  pays  the  same,  being  the  whole  amount 
due  to  this  creditor,  will  be  subrogated  to  the  same  pro  rata 
interest  in  the  mortgage  which  was  possessed  by  the  creditor 
whom  he  has  paid.^ 

§  119.    Snrety  discharged  by  Cradltor'a  giving  up  Security  to 
which  he  would  be  subrogated.  —  As  the  surety  has  an  interest 

*  Crump  ».  McMurtry,  8  Mo.  408  ;         *  Lynch  v.  Hancock,  14  So.  Car.  66. 
Vance  o.  Monroe,  4  Gratt.  (Va.)  62. 
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in  every  securitj  which  the  creditor  holds  against  the  princi- 
pal debtor,  whether  the  surety  has  known  of  its  existence  or 
not,  so,  if  the  creditor  interferes  with  the  surety's  right  of 
subrogation  by  parting  with  any  such  security  without  i^e 
consent  of  the  surety,  the  surety  is  thereby  discharged  to  the 
extent  of  the  value  of  such  security.^  Not  only  an  actual 
parting  with  the  security,  but  any  dealing  with  it  such  that  the 
surety  cannot  have  the  benefit  of  it  in  the  same  condition  in 
which  it  existed  in  the  creditor's  hands,  will  have  this  effect.' 
The  surety  is  entitled  to  the  benefit  of  all  the  securities  in 
the  hands  of  the  creditor ;  and  if  any  of  these  are  lost  by  the 
creditor's  acts  or  neglect,  the  surety  is  discharged  to  the 
extent  to  which  the  acts  of  the  creditor  may  have  prejudiced 
his  recourse  for  the  reimbursement  of  what  he  may  be  obliged 
to  pay  under  his  contract  of  suretyship,*  but  only  to  this  ex- 
tent.^ The  surety  will  not  be  discharged  by  what  cannot 
injure  him.^  Accordingly,  the  creditor  will  not  discharge  the 
surety  by  making  an  exchange  of  securities  with  the  principal 
debtor,  whereby  he  obtains  a  more  valuable  security  than  he 
gives  up.®  Any  affirmative  act  of  the  creditor  by  which  a 
security  of  which  the  surety  might  have  availed  himself  is 


1  Wulff  r.  Jay,  L.  R.  7  Q.  B.  756, 
762;  Bechervaise  v,  Lewis,  L.  R.  7 
C.  P.  372,  377 ;.  Fitchburg  Savings 
Bank  v,  Torrey,  134  Mass.  239 ;  Grow 
V.  Garlock,  97  N.  Y.  81 ;  Griswold  v. 
Jackson,  2  Edw.  Ch.  (N.  Y.)  461 ; 
Fegley  v.  McDonald,  89  Penn.  St. 
12S ;  Smith  ».  McLeod,  3  Ired.  Eq. 
(Nor.  Car.)  390 ;  Ruble  v.  Norman, 
7  Bush  (Ky),  682  ;  Dillon  v.  Russell, 
5  Nebraska,  484;  Burr  v.  Boyer,  2 
Nebraska,  265  ;  Allen  u.  Henley,  2 
Lea  (Tenn.),  141. 

*  Pledge  V,  Buss,  Johns.  (Eng. 
Ch.)  663;  Hutchinson  v.  Woodwell, 
107  Penn.  St.  509 ;  Mellendy  v,  Aus- 
tin,  69  Ills.  15 ;  Foss  v.  Chicago,  34 
Dls.  488 ;  Johnson  v.  Young,  20  W. 


Va.  614;  Roberson  v.  Tonn,  76  Tei. 
535 ;  Hubbard  v.  Pace,  34  Ark.  80 ; 
Lafayette  County  v,  Hixon,  69  Mo. 
581;  Cordaman  t7.  Malone,  63  Ak. 
556. 

»  Nichols  V.  Burch,  128  Ind.  324; 
Armor  v.  Amis,  4  La.  Ann.  192; 
Pratt's  Succession,  16  La.  Ann.  357 ; 
Chaffe  V.  Taliaferro,  58  Miss.  544. 

*  Blydenburgh  v.  Bingham,  38  N. 
Y.  371 ;  Dobson  v.  Chambers,  79  Nor. 
Car.  142 ;  Barrow  v.  Shields,  13  La. 
Ann.  57' 

*  Cambridge  Savings  Bank  o. 
Hyde,  131  Mass.  77 ;  Heath  v.  Gris- 
wold,  18  Bktchf.  C.  C.  555. 

^  Thomas  v.  Cleveland,  33  Mo. 
126. 
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put  out  of  the  latter's  reach  operates  as  a  discharge  of  the 
surety  pro  tanto,^  but  only  pro  tanto?  And  this  principle  is 
now  generally  extended  to  securities  taken  by  the  creditor 
after  the  contract  of  suretyship  has  been  made,^  although  it 
has  been  determined  in  England,  contrary  to  the  usual  doc- 
trine,* that  the  creditor  is  not  bound  to  retain  for  the  pro- 
tection of  the  surety  securities  for  the  debt  which  he  may 
have  acquired  from  the  principal  debtor  subsequently  to  the 
contract  of  suretyship,  and. which,  while  the  creditor  holds 
them,  the  surety  does  not  call  upon  him  to  enforce ;  and  that 
a  creditor  who,  having  taken  a  further  security  from  the 
principal  after  the  contract  of  suretyship  was  made,  after- 
wards parts  with  that  security,  does  not  thereby  discharge 
the  surety,  either  wholly  or  pro  tantoJ^ 

§  120.    Creditor  held  to  ReaponsibUities  of  Tmstee  for  Surety. 

—  The  creditor  who,  holding  the  engagement  of  a  surety, 
takes  also  from  the  principal  debtor  collateral  security  for 
the  payment  of  the  debt,  is  bound  to  hold  the  property  which 
he  so  takes  in  trust,  not  only  for  his  own  benefit,  but  also 
for  the  protection  of  the  surety.®  He  must  act  with  good 
faith  towards  the  surety  as  his  cestui  que  trusty  and  hold  the 
fund  fairly  and  impartially  for  the  benefit  of  the  surety  as 
well  as  of  himself.  He  must  account  to  the  surety  for  the 
value  of  the  property,  not  only  if  he  parts  with  it,  or  surren- 
ders it  without  the  consent  of  the  surety,  or  does  any  affirma- 

»  Allen  V.  O'Donald,  23  ?ed.  Rep.  391 ;  Sherradecn  «.  Parker,  24  Iowa, 

673 ;  Fhilbrook  v,  McEwen,  29  Ind.  28  ;  Nelson  v.  Williams,  2  Dev.  &  Bat. 

347 ;  Guild  t>.  Butler,  127  Mass.  386 ;  Eq.  (Nor.  Car.)  118. 
Marbury  ».  Eblen,  72  Md.  206  ;  Wat-        *  Aniea,  §§  86,  87. 
son  r.  Reed,  4  Baxter  (Tenn.),  49 ;         •  Newton  v.  Chorlton,  10  Hare, 

Cullum  0.  Emanuel,  1  Ala.  23.  646. 

«  Allen  V.  O'Donald,  28  Fed.  Rep.         •  Kesler  r.  Linker,  82  Nor.  Car. 

17;    Bedwell  ».  Qephart,  67  Iowa,  456;   Pipkin  v.  Bond,  6  Ired.  Eq. 

44.  (Nor.  Car.)  91 ;  Holland  t.  Johnson, 

*  Scanlandv.  Settle,  Meigs  (Tenn.),  51  Ind.  346;  Wfllis  v.  Dayis,  3  Minn. 

169;  Pearl  St  Society  v.  Imlay,  23  17;   McMullen  v.  Hinkle,  39  Miss. 

Conn.  10 ;  May  v.  White,  40  Iowa,  142 ;  Hardin  v.  Eames,  5  Ills.  App. 

M6 ;  Springer  v.  Toothaker,  43  Maine,  153. 
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tive  act  in  violation  of  the  trust  upon  which  he  holds  it,^  but 
also  for  his  negligence,  or  omission  to  perform  any  act, 
whereby  the  surety's  recourse  to  the  fund  is  prejudiced.* 
Though  mere  non-action  by  the  creditor  will  not  ordinarily 
release  the  surety,^  yet,  if  it  is  such  non-action  as  to  render 
unproductive  some  collateral  security,  such  as  a  mortgage, 
held  for  the  payment  of  the  debt,  this  will  be  an  available 
defence  for  the  surety,  at  least  pro  tanto.^  If  he  waives  his 
security  by  proving  his  claim  as  an  unsecured  one  against 
the  estate  of  the  principal  debtor,  in  bankruptcy,  this  will 
discharge  the  surety  to  the  extent  of  the  value  of  the  security 
thus  released,^  though  it  has  been  held  that  the  creditor  is 
none  the  less  entitled  to  exercise  his  option  of  surrendering 
the  security  and  proving  in  full  against  the  principal's  estate 
because  he  holds  a  surety,  and  that  the  surety  will  not  be 
discharged  by  such  proof.®    The  right  of  the  creditor  against 

1  Otis  V.  Von  Storch,  15  R.  I.  41 ;  231 ;  Schroeppell  v,  Sbaw,  3  N.  Y.  446 ; 

Humphrey  ».  Hayes,  94  N.  Y.  594 ;  Deck  w.  Works,  18  Hun  (N.  Y.),  266 ; 

Wharton  v.  Duncan,  83  Penn.  St.  40 ;  Canton  Bank  v.  Reynolds,  13  Ohio, 

Sample  v.  Ck)chran,  84  Ind.  594,  and  84 ;  Kirby  v.  Studebaker,  15  Ind.  45 ; 

82  Id.   260 ;   Nelson  v.  Munch,   28  Vason  r.  Beall,  58  Ga.  500;  Pickens 

Minn.  314.  w.  Finney,  12  Sm.  &  M.  (Miss.)  468; 

«  Strange  v.  Fooks,  4  Giff.  408 ;  Clopton    v.    Spratt,   52  Miss.   251 ; 

Watts  V.  Shuttleworth,  5  Hurl.  &  Nor.  Buckalew    v.   Smith,  44    Ala.    638 ; 

235 ;  s.  c,  on  error,  7  Hurl.  &  Nor.  Humphreys  v.  Crane,  5  Calif.  173 ; 

353  ;   Taylor  v.   Scott,  62  Ga.   39  ;  Parker  v.  Alexander,  2  La.  Ann.  188  ; 

Payne  v.  Commercial  Bank,  6  8m.  &  Murrell  v.  Scott,  51  Tex.  520 ;  Hunter 

M.  (Miss.)  24;   Phares  v.  Barbour,  ».  Clark,  28  Tex.  159 ;  Terrcl  r.  Town- 

49  Ills.  370  ;  Brockman  v.  Sieverling,  send,  6  Tex.  149. 

6 Ills.  App.  512;  Sherradeen W.Parker,  *  Lumsden    v,  Leonard,  55    Ga. 

24  Iowa,  28  ;  Saulet  v.  Trepagnier,  2  874 ;  City  Bank  v.  Young,  43  N.  H. 

La.  Ann.  427.  457  ;  Russell  v.  Weinberg,  2  Abbott, 

•  Trent  Navigation  Co.  v.  Hurley,  New  Cas.  (N.  Y.)  422 ;  Ramsey  v. 

10  East,  34 ;   Allen  v.  Brown,  124  Westmoreknd  Bank,  2  Pen.  &  Watts 

Mass.  n  ;  Watertown  Ins.  Co.  v.  Sim-  (Penn.),  203  ;  Gillespie  v,  Darwin,  6 

mons,  131  Mass.  85  ;  Chapin  v.  Liver-  Heisk.  (Tenn.)  21 ;  Merchants*  Bank 

more,  13  Gray  (Mass.),  561 ;  Taylor  ».  Cordeviolle,  4  Rob.  (La.)  506. 

V,  State,  73  Md.  208  ;  Kelser  v.  Linker,  »  Jones  v.  Hawkins,  60  Ga.  52.  See 

82  Nor.  Car.  456  ;  Cherry  v.  Miller,  7  Phoenix    Manufg.    Co.   v.   Fuller,  3 

Lea  (Tenn),  305  ;  Grisard  o.  Hinson,  Allen  (Mass.),  441. 

50  Ark.  229 ;  McKecknie  v.  Ward,  58  •  Rainbow  ».  Juggins,  6  Q.  B.  Div. 
N.  Y.  541 ;  Clark  ».  Sickler,  64  N.  Y.  138 ;  s.  c.  affirmed  on  appeal,  6  Q.  B. 
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the  surety  will  be  destroyed  by  making  such  a  compromise 
with  the  principal  debtor  that  the  surety  cannot  for  his 
reimbursement  be  subrogated  to  the  creditor's  rights ;  ^  but 
a  compromise  which  preserves  the  privileges  of  the  surety 
will  not  have  this  effect.^ 

§  121.  Laclias  of  Creditor  resnlting  in  Loss  of  Security  may 
discharge  Surety.  —  Accordingly  it  has  been  held  that  the  cred- 
itor's failure  to  record  a  mortgage  or  conveyance  of  property 
which  has  been  given  to  him  by  the  principal  debtor  as  a  secu- 
rity for  the  debt,  whereby  the  benefit  of  the  security  is  lost 
both  to  the  creditor  and  the  surety,  will  discharge  the  surety 
to  the  extent  of  the  value  of  the  property ;  ^  for  the  loss  must 
be  borne  by  the  person  to  whose  neglect  it  was  due.*  This 
has,  however,  been  sometimes  denied  on  the  ground  that  the 
creditor's  liability  is  for  positive  acts  only,  not  for  mere 
passive  negligence;^  but  it  is  generally  considered  that  the 
creditor  should  be  held  responsible  for  the  loss  of  any  secu- 
rity arising  from  his  wrongful  acts,  whether  of  omission  or 
of  commission.**    If,  however,  the  creditor's  neglect  has  not 

Div.  422.    And  see  St.  Albans  Bank.  (Penn.),529;  Harper  r.Kean,  11  Serjj. 

V.  Wood,  53  Vt.  491.  &  R.  (Penn.)280 ;  Simmons  v.  Tongue, 

1  Hopkirk  w.  McConico,  1  Brock.  3  Bland  Ch.   (Md.)  341 ;  Curry  v. 

C.  C.  220 ;  Morris  Canal  Co.  v.  Van  Mack,  90  Ills.  606 ;  Lyon  v.   Hun- 

Vorst,  21  N.  J.  Law,  100 ;  Renick  v.  tingdon  Bank,  12  Serg.  &  R.  (Penn.) 

Ludington,  14  W.  Va.  367  61 ;  Russell  v.  Hester,  10  Ala.  536. 

*  Mueller  v,  Dobschuetz,  89  Ills.  »  Wasson  r.  Hodshire,  108  Ind.  26 ; 
176  ;  Kenworthy  v.  Sawyer,  125  Mass.  N.  Y.  Exchange  Bank  r.  Jones,  9  Daly 
28;  Tobey  r.  Ellis,  114  Mass.  120;  (N.  Y.),  248 ;  Philbrooks  r.  McBwen, 
Hutchins  P.Nichols,  10 Cush.  (Mass.)  29  Ind.  347;  Hampton  r.  Levy,  1 
299 ;  Sohier  v.  Loring,  6  Id.  537.  McCord  Eq.  (So.  Car.)  107. 

*  Capel  u.  Butler,  2  Sim.  &  Stu.  •  Douglass  v.  Reynolds,  7  Peters, 
457 ;  Wulff  t;.  Jay,  L.  R.  7  Q.  B.  113 ;  Gettysburg  Bank  v.  Thompson, 
756 ;  Teaff  v.  Ross,  1  Ohio  St.  469 ;  3  Grant  (Pa.  Cas.),  114;  Shippen  v. 
Burr  V.  Boyer,  2  Nebraska,  265 ;  At-  Clapp,  36  Penn.  St.  89 ;  Kemmerer 
lanta  National  Bank  v.  Douglass,  51  v,  Wilson,  31  Penn.  St.  110;  Sellers  v. 
Ga.  205 ;  Toomer  v.  Dickerson,  37  Jones,  22  Penn.  St.  423 ;  Lang  v. 
Ga.  428.  Brevard,  3  Strobh.  Eq.  (So.  Car.  59 ; 

*  Ducker  v.  Rapp,  67  N.  Y.  464 ;  Smith  v,  McKean,  99  Ind.  101 ;  Wen- 
Muirhead  v.  Kirkpatrick,  21  Penn.  St.  dell  v.  Highstone,  52  Mich.  552;  Jen- 

237;  Beale  v.  The  Bank,   5  Watts    nison  v.  Parker,  7  Mich.  355;  Slevin  \ 
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resulted  in  the  loss  of  any  means  of  payment  to  which  the 
surety,  on  discharging  the  debt,  would  have  the  right  to  be 
subrogated,  the  creditor's  claim  upon  him  will  not  be  af- 
fected.^ And  as  laches  cannot  be  imputed  to  the  gorern- 
ment,'  the  failure  of  a  county  court  to  take  a  mortgage  on 
unincumbered  real  estate,  as  was  required  by  statute,  to 
secure  the  payment  of  schooUmoney  loaned,  will  not  dis- 
charge a  surety  for  the  loan.'  And  though  a  rule  of  court 
requires  that  a  recognizance  should  be  taken  and  recorded 
for  the  payment  of  the  rent  of  property  in  charge  of  the 
court,  a  failure  of  the  clerk  of  the  court  to  record  such  a 
recognizance,  whereby  a  lien  for  the  rent  upon  the  property 
of  the  lessee  is  lost,  will  not  discharge  a  surety  for  the  pay- 
ment of  the  rent  from  his  liability.^  So,  where  an  order  of 
court,  made  in  pursuance  of  a  statute,  provided  that  a  mort- 
gage should  be  taken  for  the  purchase-money  of  property  sold 
at  an  administrator's  sale,  a  surety  for  the  purchase-money  was 
not  released  by  the  fact  that,  contrary  to  his  expectation,  no 
such  mortgage  was  taken,  no  misrepresentation  having  been 
made  to  him.*  But  the  creditor  is  not  required  to  do  more 
for  the  protection  of  the  surety  than  to  preserve  the  force 
and  validity  of  the  security  furnished  by  the  debtor;  it  is 
enough  if  he  is  able  to  produce  the  security  in  as  good  condi- 
tion as  he  received  it.^ 


V.  Morrow,  4  Ind.  435 ;  Lamberton  v. 
Windom,  18  Minn.  506  ;  Oroutue,  /., 
in  Burr  t;.  Boyer,  2  Nebraska,  265 ; 
Chichester  v.  Mason,  7  Leigh  (Va.), 
244 ;  Lee  v.  Baldwin,  10  Ga.  208 ; 
Pickens  v.  Yarborough,  26  Ala.  417 ; 
Noland  r.  Clark,  10  B.  Mon.  (Ky.) 
239  ;  Wood  r.  Morgan,  5  Sneed 
(Tenn.),  79;  Hill  v.  Bourcier,  29  La. 
Ann.  841 ;  Watson  v,  Alicock,  1  Sm. 
ft  Giff.  319 ;  s.  c. ,  on  appeal,  4  De  G., 
M.  ft  G.  242. 

^  Pottawattamie  Go.  v,  Taylor,  47 
Iowa,  520. 


*  Osborne  v.  United  States,  19 
Wall.  577,  581 ;  Oanssen  o.  United 
States,  97  U.  S.  584. 

*  Marion  County  v.  Moffett,  15 
Mo.  604. 

^  Jephson  v.  Maunsell,  10  Irish  Eq. 
38,  and  (on  appeal)  132. 

»  Womell  V.  Williams,  19  Tex. 
180.  See  Reynolds  v.  Dechaums,  24 
Tex.  174. 

*  Clark  t>.  Yonng,  1  Crancb,  181 ; 
Ormsby  v.  Fortune,  16  Serg.  ft  R. 
(Penn.)  302 ;  Trotter  v.  Crockett^  2 
Porter  (Ala.),  401. 
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§  122.    Creditor'a  Dlsoharge  of  Levy  or  Attaohment  on  the  Prop- 
mxtj  of  the  Prinoipal,  how  Ceu:  a  Diacharge  of  the  Surety.  —  If  the 

creditor  releases  the  levy  of  an  execution  for  the  debt  upon 
property  of  the  principal  sufficient  to  satisfy  the  debt,  this 
will  discharge  the  surety;^  for  this  is  a  security  which  the 
surety  can  require  the  creditor  to  preserve.  ^  Much  less  can 
the  creditor,  to  the  injury  of  the  surety,  discharge  the  levy, 
so  as  to  let  in  another  debt  due  to  himself,^  or  by  assigning 
his  judgment  to  another  person  enable  the  latter,  by  dis- 
charging the  levy,  to  save  another  debt  out  of  the  property, 
to  the  loss  of  the  surety.*  A  release  of  property  upon  which 
the  judgment  is  a  lien  will  have  the  same  effect  as  if  the 
property  had  been  actually  levied  upon.^  If  the  lien  of  the 
judgment  upon  the  land  of  the  principal  debtor  has  been  lost 
by  the  creditor's  having  proved  it  as  an  unsecured  debt 
against  the  estate  of  the  principal  in  bankruptcy,  this  will 
discharge  the  surety  to  the  extent  of  the  injury  thereby  re- 
sulting to  him,  but  only  to  this  extent.^  And  it  has  been 
held  that  after  a  levy  upon  property  of  the  principal,  a  de- 
livery of  such  property  by  the  sheriff  to  the  principal  debtor 
will  discharge  the  surety  to  the  extent  of  the  value  of  this 
property;  for  if  the  creditor  was  not  in  fault,  the  sheriff  will 
be  liable  to  him,  and  the  surety  should  be  released ;  if  the 

*  Spangler  v.  Sheffer,  69  Penn.  St.  Curan  v.  Colbert,  3  Ga.  239 ;  Brown 

255;  McKenzie  v.  Wiley.  27  W.  Va.  ».   Riggins,   3   Ga.   405;   Morley  v. 

fi58 ;   Farmers*  Bank  v  Kingsley,   2  Dickinson,  12  Calif.   561 ;    Moss  v. 

Doug.  (Mich.)  379 ;  Huttou  v.  Camp-  Pettingill,  3  Minn.   217  ;    Harrison 

bell,  10  Lea  (Tenn.),  170 ;  Stockard  v.  Machine    Works    v.   Templeton,   82 

Cranberry,  3 /</.  66S;  Holtv.  Manier,  Tex.  443;  Jenkins  v.  McNeese,  34 

1  Id.  488 ;  Winston  v,  Yeargin,  50  Ala.  Tex.  189. 
340;Mulfordi;.EstudiUo,23Calif.94.         »  McMullen  v.  Hinkle,  39   Miss. 

'  Stephens  v,  Monongahela  Bank,  142. 
88  Penn.  St.  157 ;  Shutts  v.  Fingar,         *  Nelson  v,   Williams,  2  Dev.  & 

100  N.  Y.  539,  546  ;  Spring  v.  George,  Bat.  Eq.  (Nor.  Car.)  118. 
50  Hun  (N.  Y.),  227  ;  Day  v.  Ramey,         »  Holt  v.  Bodey,  18  Penn.  St.  207 ; 

40  Ohio  St.  446 ;  Moorman  v.  Wood,  Hollings worth  v.  Tanner,  44  Ga.  11 ; 

117  Ind.  144;  Cooper  v,  Wilcox,  2  McMullen  v,  Hinkle,  39  Miss.  142; 

Dev.  &  Bat.  Eq.  (Nor.   Car.)   90 ;  Robeson  v.  Roberts,  20  Ind.  155. 
Winston  v.   Yeargin,  50  Ala.  340 :         *  Jones  v.  Hawkins,  60  Ga.  52. 
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creditor  was  in  fault,  then  a  fortiori  the  surety  should  be  re- 
leased,^ though  the  doctrine  is  not  commonly  carried  to  this 
extent.  2  But  the  mere  failure  of  the  officer  through  negli- 
gence to  make  the  money  out  of  the  property  of  the  principal 
will  not  discharge  the  surety.'  If  the  delay  or  dismissal  of 
the  levy  does  not  annul  the  lien  of  the  judgment  upon  the 
property,  then,  as  the  rights  of  the  surety  are  not  thereby 
affected,  he  will  not  be  discharged  from  his  liability;*  a 
mere  suspension  of  execution  will  not  discharge  the  surety,* 
unless  it  is  the  result  of  an  agreement  of  the  creditor  with 
the  principal  debtor  not  to  issue  execution,  or  not  to  attempt 
collection  from  him.^  Some  act  of  interference  with  the 
surety's  right  of  subrogation  to  a  security  or  a  remedy  must 
be  shown  to  operate  his  discharge  by  reason  of  the  creditor's 
neglect  in  pursuing  the  principal  or  his  property.^  The  lien 
of  an  attachment  for  the  debt  obtained  by  the  creditor  upon 
the  property  of  the  principal  debtor  is  a  security  for  the 
debt  ®  which  will  inure  to  the  benefit  of  the  surety ;  and  \t& 
discharge  will  release  the  surety,  at  least  pro  tanto.^  Some 
courts  have  indeed  held  that  the  release  by  the  creditor  of  an 
attachment  upon  the  property  of  the  principal  will  not  dis- 

^  Lumsden  v,  Leonard,  55  Ga.  374 ;  Manice  r.  Duncan,  12  La.  Ann.  715 ; 

Ramsey  V.Westmoreland  Bank,  2  Pen.  Humphrey  v.  Hitt,  6   Gratt.  (Va.) 

&  W.  (Penn.)  203 ;  Lackey  v.  Steere,  509 ;  Sharp  r.  Fagan,  3  Sneed  (Tenn-X 

121  Ills.  598.  '  541. 

«  Raddy    v.  Whitney,   4    E.  D.         •  Evans  v.  Raper,  74  Nor.  Car. 

Smith  (N.  Y).  378.  639;  Sterne  t>.  Vincennes  Bank,  79 

»  Kindt's  Appeal.  102  Penn.  St.  Ind.  649 ;  Blaaer  ©.  Bundy,  15  Ohio 

441;    Moss  v.   Craft,   10  Mo.  720;  St.   57;  Storms  r.  Thorn,  3  Barb. 

Bank  of  Alabama  v.  Godden,  15  Ala.  (N.  Y.)  314. 

616 ;   Grieff  v.  Steamboat  Stacy,   12         ^  Jackson  v.  Patrick,  10  So.  Car. 

La.  Ann.  8.  197 ;  Dills  v,  Cecil,  4  Bush  (Ky), 

*  Wyley  t?.  Stanford,  22  Ga.  385 ;  679. 

Siimmerhill  v.   Tapp,   52  Ala.   227  ;         *  Cook,  in  re,  2  Story,  C.  C.  376. 
Ambler  v.  Leach,  15  W.  Va.  677.  •  Templeton  v.  Shakley,  107  Penn. 

*  Wilson  V,  Eads,  Hempst.  284 ;  St.  370 ;  Springer  v.  Toothaker,  43 
Brown  v.  Chambers,  63  Tex.  131 ;  Maine,  381 ;  Maquoketa  v.  Willey, 
Hethcrington  v.  Mobile  Bank,  14  Ala.  36  Iowa,  323 ;  Ashby  v.  Smith,  9 
68  ;  Crawford  r.  Gaulden,  33  Ga.  173 ;  Leigh  (Va.),  164;  Missouri  Bank 
Jerauld   v.  Trippett,  62  Ind.  122;  o.  Matson,  24  Mo.  333. 
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charge  a  surety  for  the  debt^  because  the  creditor  is  not  bound 
to  prosecute  a  suit  or  to  use  any  active  diligence  to  obtain 
payment  from  the  principal ;  ^  but  no  satisfactory  reason  has 
ever  been  given  why  the  release  of  an  attachment  lien  upon 
the  property  of  the  principal  should  be  distinguished  from 
that  of  any  other  lien.^  The  mere  failure,  however,  of  the 
creditor  to  take  out  and  levy  an  execution  ^  or  to  prosecute  a 
suit  which  he  has  commenced  against  the  principal  for  the 
debt,  no  security  having  been  obtained  therein,  will  not 
release  the  surety.*  It  has  been  held  that  this  doctrine  of 
the  release  of  the  surety  will  not  be  applied  in  favor  of  one 
of  the  joint  makers  of  an  obligation  who  was  in  fact  a  surety 
for  the  other  makers ;  for  that  they  were  all  principal  debtors 
as  to  the  creditor,  and  that  the  relation  of  suretyship  existed 
only  as  between  themselves :  ^  but  elsewhere  it  is  held  to  be 
immaterial  whether  or  not  the  creditor  at  the  time  that  he 
releases  the  property,  knows  of  the  relation  of  his  debtors 
among  themselves  as  principal  and  surety ;  if  he  in  fact  re- 
leases the  property  of  the  principal,  he  does  so  at  his  peril.  ^ 

§  123.  Creditor  bound  to  retain  Money  or  Property  of  the 
Principal  rightfoUy  in  his  Hands.  —  Whenever  the  creditor  has 

*  Somersworth  Savings  Bank  v.  go,  5  Baxter  (Tenn.),  603 ;  Fox  v, 
Worcester,  76  Maine,  327 ;  Herrick  Hudson,  20  Kans.  247  ;  Thompson  v. 
V.  Orange  County  Bank,  27  Vt  584 ;    Robinson,  34  Ark.  44. 

Baker  v.  Marshall,  16  Vt.  522 ;  Mont-         «  SomerviUe  v.  Marbury,  7  Gill  & 

pelier  Bank  v.  Dixon,  4  Vt  587 ;  Carr  Johns.  (Md.)  275  ;  Richards  t>.  Com- 

V.  Sterling,  114  N.  Y.  558  ;  Morrison  monwealth,  40  Penn.  St.  146  ;  Man- 

«.    Citizens'   Bank,   65   N.   H.  253 ;  Chester  Bank  ».  Bartlett,  13  Vt.  315  ; 

Barney  r.  Clark,  46  N.  H.  514;  Bel-  Creath  v.  Sims,  5  Howard,  192. 
lows  V,  Lovell,  5  Pick.  (Mass.)  307.  •  Patterson  w.  Brock,  14  Mo.  473 ; 

*  See  Green  t>.  Mann,  76  Ga.  246 ;  Shriver  v.  Lovejoy,   32    Calif.    574. 
Hollingsworth  ».  Tanner,  44  Ga.  11;  And  see  Pintard  v,  Davis,  21  N.  J. 
Freanor  v.  Tingling,   37  Md.   491 ;  Law,  632 ;  McCall  v.  Evans,  2  Brev., 
State  Bank  o.  Edwards,  20  Ala.  512 ;  (So.  Car.)  3. 

Dixon  0.  Ewing,  3  Hammond  (Ohio),         *  Artcher  v.  Douglass,   5    Denio 

280;  Hurd  v.  Spencer,  40  Vt.  581.  (N.  Y.),  509 ;  Gipson  v.  Ogden,  100 

*  Knight  V.  Charter,  22  W.  Va.  Ind.  20 ;  Cates  v,  Thayer,  93  Ind. 
422;  Charlotte  Bank  v.  Homesley,  156;  Holt  v.  Bodey,  18  Penn.  St 
99  Nor.  Car.  531 ;  Anderson  v.  Lith.  207. 
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in  his  hands  money  or  property  of  the  principal  debtor^  which 
he  may  rightfully  retain  and  apply  to  the  payment  of  the 
debt,  without  violating  any  duty  or  subjecting  himself  to  any 
action,  the  surety  may  require  it  to  be  so  applied ;  ^  and  if 
the  creditor,  instead  of  retaining  it,  suffers  it  to  pass  into 
the  possession  of  the  principal,  the  surety  is  thereby  to  that 
extent  discharged;'  but  this  must  be  property  on  which  tiie 
creditor  has  a  lien,  to  which  the  surety,  on  payment  by  him, 
can  be  subrogated.^  Thus,  a  corporation"  which  has  the 
option  to  prevent  the  transfer  of  stock  by  its  shareholders 
who  are  indebted  to  it,  but  has  never  exercised  that  option, 
will  not  lose  its  right  to  hold  a  surety  for  an  indebtedness  of 
one  of  its  stockholders  by  allowing  the  latter  to  transfer  his 
stock,  the  surety  never  having  called  upon  the  corporation  to 
enforce  its  possible  lien.  *  A  creditor  who  holds  a  judgment 
against  principal  and  surety  does  not  release  the  surety  by 
employing  the  principal  to  do  work  for  him,  and  then  paying 
the  principal  for  such  work  in  accordance  with  an  agreement 
to  do  so,  instead  of  setting  it  off  against  his  judgment^ 
Nor  will  he  discharge  the  surety  by  purchasing  property  of 
the  principal  and  paying  him  for  it,  before  the  debt  for 
which  the  surety  is  liable  becomes  due  and  payable.^    Where, 


^  Eedman  o.  Tamer,  65  Nor.  Car.  Penn.  St.  432 ;  McShane  v.  Hoirard 

443 ;   Alien  v.  Smitherman,   6  Ired.  Bank,   73  Md.  135 ;   Street  v.    Old 

Eq.  (Nor.  Car.)  341;   Henderson  v.  Town  Bank,  67  Md.  421 ;  Coombs  v, 

Huey,  45  Ak.  275.  Parker,  17  Ohio,  289;  Foster  v.  Gas- 

>  Law  V,  East  India  Co.,  4  Yesey,  ton,   123  Ind.   96  ;    ^tna  Bank  o. 

824 ;   Kinnaird  v.  Webster,  10  Cb.  Hollister,   55  Conn.  188 ;  Gkzier  v. 

Div.  139 ;  Bixby  v,  Barklie,  26  Hun  Douglass,  32  Conn.  393 ;    Beaubien 

(N  Y.),   275  ;   Brown  v,  Rathbum,  v.  Stoney,  Specrs  Eq.  (So.  Car.)  508 ; 

10  Oreg.  158 ;  Jones  v.   Findley,  84  Taylor  v.  Jeter,  23  Mo.  244 ;  Good- 

Ga.  52 ;  Crim  v.  Fleming,   101  Ind.  acre  r.  Skinner,  47  Eans.  575. 
154 ;  Eiessig  v.  Allspangb,  91  Calif         *  Perrine  v.  Mobile  Ins.  Co.,  23 

231 ;    Spalding  v.  Bank   of  Susque-  Ala.  575. 

haiina,  9  Penn.  St.  28;  Richards  v.         *  Hollingsworth  v.  Tanner,  44  Ga. 

Commonwealth,  40  Penn.  St.  146.  11. 

•  Tenant  v.  Tenant,  110  Penn    St         •  Echols  v.  Head.   68   Ga.  152 ; 

478 ;   Clow  v.  Derby  Coal  Co.,  98  Higdon  v,  Bailey,  26  Ga.  426. 
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after  the  contract  of  suretyship  had  been  made,  the  principal 
debtor  gave  to  the  creditor,  as  new  security,  a  mortgage  of  real 
estate,  under  an  agreement  that  the  creditor  should  surren- 
der this  mortgage  when  the  debtor  should  furnish  other  suffi- 
cient security  in  its  place,  and  afterwards,  on  the  debtor's 
furnishing  the  indorsement  of  a  responsible  person,  the  cre<^- 
itor  gave  up  this  mortgage,  it  was  held  that  this  surrender  of 
a  security  did  not  release  the  original  surety,  because  the 
creditor,  under  the  agreement  by  which  he  acquired  it,  had 
no  right  to  retain  it  after  other  sufficient  security  had  been 
furnished.^  So,  where  principal  and  surety  were  indebted 
to  a  bank  on  a  note  which  was  overdue,  and  the  principal 
deposited  more  than  the  amount  of  the  note  with  the  bank, 
on  the  express  agreement  that  this  deposit  should  be  applied 
to  meet  certain  checks  which  were  to  be  drawn  against  it, 
the  bank's  application  of  this  deposit  to  the  payment  of  such 
checks  would  not  release  the  surety.^  And  the  surrender  by 
the  creditor  of  a  forged  or  fraudulent  bond  or  other  similar 
security  given  to  him  by  the  principal  debtor,  which  could 
not  have  been  enforced  against  the  obligor  therein,  will  not 
release  the  surety.^  In  all  these  cases,  if  the  creditor  had 
preserved  the*  property  or  means  of  payment  in  his  own 
hands,  and  then  collected  the  debt  from  the  surety,  the  latter 
would  have  had  no  right  of  subrogation  to  these  resources ; 
and  therefore  he  was  not  released  by  their  surrender.  Even 
a  payment  made  to  the  creditor  by  the  principal  debtor,  if 
afterwards  avoided  and  recovered  back  as  a  fraudulent  prefer- 
ence, has  been  held  not  to  operate  a  discharge  of  the  surety. 
But  since,  if  the  principal  debtor  were  insolvent,  his  set-off 
against  the  creditor  would  be  available  to  the  surety,^  it  has 
been  held  that  an  insurance  company  holding  the  note  of  a 

1  Peart  St  Society  t».  Imlay,  23         «  Loomis  u.  Fay,  24  Vt.  240. 
Conn.  10.    So  in  Adams  v.  Dutton,         *  Petty  v.  Cook»  L.  R.  6  Q.  B. 

57  Vt.  515 ;  Phcenii  Ina.  Co.  v.  Hoi-  790. 
loway,  51  Conn.  310.  *  Jniea,  {  101 ;  Wabh  v.  Colquitt, 

*  Wilson  V.  Dawson,  52  Ind.  513.  64  Ga.  740. 
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deceased  policy-holder  for  money  lent  to  him,  and  knowing 
that  his  estate  is  insolvent,  is  bound  to  retain  the  money  due 
on  the  note  out  of  the  amount  payable  to  the  administrator  of 
the  deceased  upon  the  policy ;  and  its  neglect  so  to  do  will 
discharge  a  surety  upon  the  note.^ 

§  124.  Neglect  of  a  Bank  to  apply  Deposita  of  the  Pxlnoipal 
upon  hla  Note,  how  far  a  Release  of  the  Borety.  —  It  has  been 
held  that  the  neglect  of  a  bank  to  apply  the  funds  of  the 
principal  debtor  deposited  with  itself  to  the  payment  of  his 
note  due  to  the  bank  will  discharge  the  sureties  and  indorsers 
upon  such  note,  on  the  ground  that  the  bank  had  a  lien  upon 
these  funds  for  the  payment  of  the  note,  which  it  might  have 
enforced,  and  which  therefore  the  surety  could  require  it  to 
exercise  for  his  protection.^  This  has,  however,  been  denied 
on  the  ground  that  such  appropriation  is  purely  optional  with 
the  bank,^  which  cannot  be  compelled  to  violate  the  terms 
upon  which  the  money  was  obviously  placed  in  the  bank,  for 
the  payment  to  the  depositor's  checks.*  The  bank  being  the 
absolute  owner  of  the  money  deposited,  and  being  a  mere 
debtor  to  the  depositor  for  the  balance  of  his  account,  holds 
no  property  in  which  the  depositor  has  any  title  or  right  of 
which  a  surety  on  an  independent  debt  of  the  depositor  to  the 
bank  can  avail  himself  by  subrogation.^  The  true  principle 
is  laid  down  in  an  English  case,^  that  if  the  circumstances 
show  that  a  bond  given  by  a  depositor  to  a  bank  was  intended 


1  White    V.  Life   Association    of  371 ;  Fishkill  Bank  r.  Speight,  47  N. 

America,  63  Ala.  419.  Y.  668  ;  Steiner  v.  Erie  Savings  Co., 

*  Kiimaird  v.  Webster,  10  Ch.  98  Penn.  St.  591 ;  Grissom  v.  Comraer- 
Div.  139 ;  German  Bank  v.  Foreman,  cial  Bank,  87  Tenn.  350 ;  Martin  v. 
138  Penn.  St.  474;  Commercial  Bank  Mechanics'  Bank,  6  Harr.  &  Johns. 
V.  Henninger,  105  Penn.  St  496 ;  (Md.)  235 ;  Voss  v.  German  Bank, 
McDowell  V,    Wilmington    Bank,  1  83  Ills.  599. 

Harringt    (Del.)    369 ;   Dawson   ».  »  Mahaiwe    Bank   v.    Peck,    127 

Real   Estate  Bank,  5  Pike  (Ark.),  Mass.  298,  301 ;  Laf&yette  Bank  v. 

283.  Hm.  76  Ind.  223. 

*  Antea,  §§  92, 123.  •  Henniker  v.  Wigg,  4  Q.B.  (Ad. 

*  Newburg  Bank  v.  Smith,  66  N.  Y.  &  EL  n.  s.)  792. 
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to  be  a  continuing  security,  the  sureties  are  bound  by  that 
intention,  and  cannot  insist  upon  such  an  application.  Nor 
can  the  principal  debtor  require  a  bank  holding  deposi  of 
the  surety  to  apply  them  upon  the  debt.^ 

§  125.    Rights  of  a  Surety  who  has  paid  the  Debt  in  Ignorance 
of  the  Creditor'a  Diaoharge  of  a  Security.  —  When    a    creditor 

makes  an  agreement  whereby  a  security  is  made  valueless  to 
a  surety  who  is  entitled  to  be  subrogated  thereto,  and  the 
surety,  in  ignorance  of  such  agreement,  pays  the  debt  to  the 
creditor  after  judgment  recovered  against  him  by  the  latter, 
the  surety  may  appropriate  any  security  taken  by  the  cred- 
itor in  lieu  of  that  so  abandoned,^  or  he  may  recover  from  the 
creditor  the  value  of  the  security  which  the  creditor  has 
thus  made  valueless  to  him.  This  doctrine  was  laid  down 
under  the  following  circumstances :  The  Kingston  Bank  dis- 
continued a  suit  which  it  had  brought  against  the  maker  and 
indorsers  of  a  promissory  note,  upon  the  execution  of  a  bond 
by  three  of  the  parties  to  the  note,  for  the  payment  of  the 
amount  due  thereon  in  eight  months ;  and  this  bond  was  de- 
livered on  a  secret  agreement  that  the  bank  would  endeavor 
to  collect  the  amount  of  the  note  from  those  parties  who  were 
only  liable  as  sureties  thereon,  though  the  primary  obligation 
was  upon  the  obligors  in  the  bond  and  the  other  parties  to  the 
note.  The  sureties  upon  the  note,  being  ignorant  of  this  con- 
dition, afterwards  paid  a  judgment  recovered  against  them 
by  the  bank  for  the  same  debt,  and  the  bank  transferred  the 
bond  to  them ;  and  it  was  held  that  the  bond  having,  by  rea- 
son of  the  condition  made  when  it  was  delivered,  become 
satisfied  when  the  bank  received  payment  from  the  sureties, 
the  latter  were  in  equity  entitled  to  recover  back  from  the 
bank  whatever  they  had  paid  on  the  judgment.*  But  if  after 
the  surety  has  paid  the  debt  to  the  creditor  the  latter  col- 

*  Citizens'  Bank  v.  Carson,  33  Mo.         *  Chester  v.  Kingston  Bank,  16 
191.  N.  Y.  336. 

*  Corey  v.  Leonard,  56  N.  Y.  494. 
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lects  it  again  of  the  principal  debtor,  the  surety  cannot  then 
recover  back  his  payment,  because  this,  when  made,  was 
rightfully  received  by  the  creditor,  ^ 

§  126.  Instanoes  where  Surety  dieoharged  by  Creditof'a  Inter- 
ferenoe  with  hie  Right  of  Babrogatipn.  —  The  vendor  of  slaves 
sold  in  a  lump  for  a  round  sum,  received  from  the  purchaser 
a  note  for  the  price,  indorsed  by  a  third  person  as  surety  for 
the  payment  thereof,  and  subsequently  repurchased  some  of 
the  slaves  from  his  vendee ;  and  it  was  held  that  as  the  ven- 
dor's right  of  rescission,  or  lien  upon  the  property  for  the 
price,  was  indivisible,  and  could  not  be  exercised  upon  merely 
a  part  of  the  property  which  had  been  sold  in  a  lump  for  a 
round  sum,  he  had,  by  his  repurchase,  destroyed  the  surety's 
right  of  subrogation  to  this  privilege,  and  so  released  the 
latter  from  his  liability.*  The  creditor,  having  recovered  a 
judgment  for  the  debt  against  the  principal  debtor,  assigned 
the  same  to  a  third  party,  together  with  certain  property 
which  had  already  been  sold  on  the  execution  and  bid  in 
by  the  creditor,  reserving,  however,  the  right  to  enforce  a 
judgment  which  he  had  also  obtained  against  a  surety  for  a 
part  of  the  same  debt.  At  the  same  time  he  gave  to  the  prin- 
cipal a  receipt,  in  which  he  agreed  not  to  enforce  against  the 
latter  any  claims  on  the  judgment  or  on  the  original  debt. 
It  was  held  that  by  this  arrangement  the  creditor  had  in 
effect  released  the  principal  debtor  from  all  further  obliga- 
tion to  pay  that  part  of  the  debt  for  which  the  surety  was 
liable,  and  accordingly  had  exonerated  the  surety  also.*  A 
builder  agreed  to  erect  a  building,  for  which  he  was  to  receive 
specified  sums  during  the  progress  of  the  work,  and  the 
balance  of  the  agreed  price  sixty  days  after  the  completion 
of  the  building,  and  gave  a  surety  for  the  proper  performance 

*  Dalton  V,  Wobum  Agricultural         •  Hubbell  v.  Carpenter,  5  Barb. 
Association,  S4  Pick.  (Mass.)  267.         (N.  Y.)  520. 

3  Hereford  v.  Chase,  1  Rob.  (La.) 
212. 
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of  his  contract.  The  building  having  been  completed,  the 
owner,  although  he  had  received  notice  of  various  mechanics' 
liens,  paid  the  builder  the  balance  of  the  contract-price  before 
it  was  due  under  the  contract.  He  afterwards  had  to  pay 
the  amount  of  the  liens,  and  sued  the  builder's  surety  there- 
for; but  it  was  held  that  he  had  exonerated  the  surety  by 
failing  to  retain  the  sums  that  fell  due  after  he  had  received 
notice  pf  the  liens.  ^  But  the  mere  fact  that  an  agent  em- 
ployed to  sell  machines  on  a  commission  is  paid  some  of  his 
commissions  before  they  are  due  under  his  contract  will  not 
of  itself  release  a  surety  upon  a  bond  given  by  him  for  the 
faithful  performance  of  his  obligations.^  A  debtor  gave  to 
several  banks  to  which  he  was  indebted  collateral  security  of 
two  classes ;  the  first  class  consisting  of  notes  given  for  debts 
due  to  himself,  and  the  second  class  consisting  of  notes  made, 
indorsed,  or  guaranteed  by  a  surety  for  his  accommoda- 
tion. By  an  indenture,  to  which  the  surety  and  the  banks 
were  parties,  he  then  assigned  all  his  property,  including 
choses  in  action,  to  a  trustee  to  pay  the  debts  due  to  the 
banks.  By  the  terms  of  the  indenture,  the  banks  were 
authorized  to  use  their  discretion  in  collecting  the  notes  of 
the  first  class,  and  were  to  apply  their  proceeds,  when  col- 
lected, to  the  payment  of  his  debts  due  to  the  banks.  The 
banks  were  to  hold  the  notes  of  the  second  class  as  collateral 
security,  and  not  collect  them,  until  the  trustee  should  have 
disposed  of  the  property  assigned  to  him,  and  have  distrib- 
uted the  proceeds  among  the  banks.  The  banks,  with  the 
consent  of  the  debtor  and  of  the  trustee,  but  not  of  the  surety, 
made  in  good  faith  a  compromise  with  several  of  the  makers 
of  the  notes  of  the  first  class,  so  that  a  balance  remained  due 

1  Taylor  v,  Jeter,  83  Mo.  244 ;  sociation  v.  Miller,  16  Nevada,  337. 

Lacas  County  v.  Roberts,  49  Iowa,  Antea,  §  123. 
169.     So  in  Fenaille  v.  Coadert,  44        *  Howe  Macliine  Co.  v.  WooUey, 

N.  J.  Law,  286;  Ryan  v,  Morton,  66  60  Iowa,  549. 
Tex.  258 ;  Carson  Opera  House  As- 


188  THE  LAW  OF  SUBROGATION. 

to  the  banks,  after  the  proceeds  of  the  property  assigned  to 
the  trustee  had  been  paid  to  them,  whereas,  if  these  notes 
had  been  collected  in  full,  the  banks  would  have  been  fully 
paid.  It  was  held  that  the  banks  had  discharged  the  surety, 
to  the  extent  of  the  sums  given  up  by  their  compromise,  from 
his  liability  on  the  notes  of  the  second  class.  ^  The  surren- 
der of  a  leasehold  estate  by  a  tenant  and  its  acceptance  by 
the  landlord  were  held  to  exonerate  a  third  party  from  the 
burden  of  a  mortgage  which  he  had  given  to  the  landlord  as 
security  for  the  performance  by  the  tenant  of  his  covenants 
in  the  lease,  on  the  ground  that  the  term  was  a  security  to 
which  he  might  have  resorted  for  his  indemnity,  and  which 
could  not  have  been  taken  from  the  defendant  without  free* 
ing  him  from  his  liability:^  but  the  same  rule  would  not 
be  applied  to  a  transfer  of  the  lease  made  by  the  tenant 
to  the  lessor  as  collateral  security  merely  for  a  debt,  or 
to  a  surrender  which,  though  made  by  the  tenant,  had  not 
been  actually  accepted  by  the  landlord.'  And  it  has  been 
held  in  New  York  that  the  surrender  of  a  lease  and  the 
release  of  the  rent  thereafter  to  accrue  will  not  discharge 
one  who  has  guaranteed  the  payment  of  the  rent  reserved 
in  a  lease,  from  his  liability  for  the  rent  which  is  over- 
due at  the  time  of  such  surrender.*  A  creditor  who  held 
a  mortgage  from  the  principal  debtor,  and  also  a  mort- 
gage from  the  principal's  wife  as  his  surety,  bought  of  the 
principal  the  premises  mortgaged  by  him  for  a  price  ex- 
ceeding the  amount  of  his  debt,  but  did  not  apply  the  price 
in  payment  of  his  debt;  and  it  was  held  that  he  thereby 
discharged  the  mortgage  which  he  had  from  the  surety ;  for 
he  had  rendered  unavailing  the  mortgage  given  by  the  prin- 

^  American  Bank  v.  Baker,  4  Met.         '  Breese  v.  Bange,  3  E.  D.  Smith 

(Mass.)  164.  (N.  Y.),  474 ;  McKensie  ».  Farrell,  4 

«  Haberton  v,  Bennett,  1  Beatty  Bosw.  (N.  Y.)  192. 
(Ir.  Ch.),  386.    See  also  Nichols  v.        *  Kingsbury  v.  West&ll,  61  N.  Y. 

Palmer,  48  Wise.    110;    Farrar   v.  856. 
Kramer,  5  Mo.  App.  167- 
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cipaly  to  which  the  surety  had  a  right  to  be  subrogated.  ^  So 
if  the  purchaser  of  land  which  is  subject  to  the  lien  of  a 
judgment  against  different  persons,  one  of  whom  is  a  mere 
surety,  purchases  and  takes  an  assignment  of  the  judgment, 
he  thereby  destroys  the  surety's  right  of  subrogation  to  such 
lien,  and  so  discharges  the  surety  joro  tanto,^  But  a  creditor 
who  holds  both  the  liability  of  a  surety  and  the  security  of 
a  mortgage  from  the  principal  debtor  will  not  discharge  the 
surety  by  simply  purchasing  the  equity  of  redemption  from 
the  principal,  allowing  its  full  value  upon  the  debt, ^especially 
if  he  makes  the  purchase  in  good  faith  with  the  purpose  of 
giving  the  surety  the  benefit  of  the  mortgage,  and  of  appro- 
priating the  rents  and  profits  in  aid  of  his  liability;  for  this 
will  not  operate  a  merger  of  the  mortgage,*  and  the  surety's 
right  of  subrogation  will  not  be  impaired.^  The  surety  will 
not  be  discharged,  unless  his  right  of  subrogation  to  the  secu- 
rities and  remedies  of  the  creditor  has  been  impaired.®  If  the 
creditor  does  any  act  which  destroys  or  impairs  the  surety's 
right  of  subrogation  to  his  mortgages  or  privileges,  ^  or  to  his 
remedies  against  the  principal,^  he   thereby  releases   the 


1  Loomer  v,  Wheelright,  3  Sandf.  62 ;  Port  v.  Robbins,  35  Iowa,  208 ; 

Ch.  (N.  Y.)  135  ;  Wheelwright  v.  De  Smith  v.  Clopton,  48  Miss.  66 ;  New 

Peyster,  4  Edw.  Ch.  (N.  Y.)  232.  England  Ins.  Co.  v,  Randall,  42  La. 

*  Wright  V.  Knepper,  1  Penn.  St.  Ann.  260 ;  Daigle*s  Succession,  15 
361.  La.  Ann.  594;  Morphif,  /.,  in  Here- 

»  Marshall  v.  Dixon,  82  Ga.  435.  ford  v.  Chase,  1  Rob.  (La.)  212 ;  St.  | 

*  Aniea,  \^7  et  seq*  Joseph's  Ins.  Co.  v.  Hauck,  71  Mo.  • 
^  CuUnm  V.  Emanuel,  1  Ala.  23 ;  464. 

Croso  t?.  Allen,  141  U.  S.  528.  «  Blackburn,  /.,  in  Swire  p.  Red- 

*  Tieman  v.  Woodruff,  5  McLean,  man,  1  Q.  B.  D.  541 ;  Best^  C.  /.,  in 
C.  C.  350;  Agricultural  Bank  t».  Philpot  w.  Briant,  4  Bing.  717,  719 ; 
Bishop,  6  Gray  (Mass.),  317 ;  Payne  Kemmerer's  Appeal,  125  Penn.  St. 
V,  Commercial  Bank,  6  8m.  &  M.  283;  Boschert  o.  Brown,  72  Penn. 
(Miss.)  24 ;  MuUer  v.  Wadlington,  5  St.  372 ;  Boyd  v.  McDonough,  39 
So.  Car.  342 ;  Rawlings  v.  Barham,  How.  Pr.  (N.  Y.)  389 ;  Ban^  r. 
12  La.  Ann.  630 ;  Claiborne  v.  Birge,  Strong,  10  Paige  (N.  Y.),  11 ;  Callo- 
42  Tex.  98.  way  v.  Snapp,  78  Ky.  561 ;  Wheaton 

'"^  Thayer  v.  Finnegan,  134  Mass.  v.  Wheeler,  27  Minn.  464. 
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surety,   even    though  lie  has  already  recovered   judgment 
against  the  latter.^ 

§  126  a.  Surety  on  Bond  not  to  be  disobnsed  l»y  Releaae  of 
Seoority  oaiued  by  Act  agidnAt  wbloh  Bond  taken.  —  A  surety 
on  a  guardian's  bond  cannot  claim  that  he  is  discharged 
from  liability  by  reason  of  his  having  given  up  security  that 
he  held,  in  reliance  upon  acts  of  the  ward  induced  by  the 
fraudulent  actions  of  the  guardian  against  which  the  bond  was 
intended  to  be  a  security.'  Where  such  a  surety  had  taken 
a  mortgage  from  the  guardian  as  a  protection  against  his 
liability,  and  then  discharged  this  mortgage  in  reliance  upon 
a  receipt  in  full  given  by  the  ward  after  coming  of  age  to  the 
guardian,  but  it  appeared  that  the  guardian  had  fraudulently 
obtained  this  receipt  from  the  ward,  who  was  of  feeble  mind, 
by  misrepresentations  of  its  character,*  it  was  held  that  the 
ward  could  still  hold  the  surety  upon  the  bond ;  for  the  ward 
owed  no  duty  to  the  surety,  but  the  surety  had  undertaken 
for  the  fidelity  and  honesty  of  the  guardian  towards  the 
ward,*  and  so  could  not  avail  himself  of  the  receipt  obtained 
from  the  ward  by  the  mere  fraud  and  circumvention  of  the 
guardian,  even  though  by  means  of  the  same  receipt  the 
guardian  had  procured  his  discharge  from  the  court  to  which 
he  was  accountable.*  The  surety  on  a  bond  given  by  a  con- 
tractor to  a  city  to  pay  laborers  employed  by  the  contractor 
on  the  city's  work  cannot  complain  that  money  earned 
upon  the  contract  was  paid  according  to  its  provision  by  the 
city  to  the  contractor.^ 

§  127.  Surety  not  entitled  to  Subrogation  nntU  the  whole 
Debt  is  paid.  —  The  right  of  subrogation  does  not  arise  in 
favor  of  a  surety  until  he  has  actually  paid  the  debt  for 


^  Allison  V.  Thomas,  29  La.  Ann.        *  So  in  the  case  of  a  bank-casbler : 

732.  McShane  o.  Howard  Bank,  73  Md. 

3  Bank  v.  Buchanan,  87  Tenn.  32 ;  136. 
Douglass  V,  Ferris,  63  Hun  (N.  Y.),        *  Gillctt  v.  Wiley,  12ft  Dls.  310. 
413.  *  Duluth  V.  Heney,  43  Minn.  155. 
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which  he  is  liable  as  surety ;  ^  the  right  does  not  accrue  upon 
a  partial  payment  by  the  surety,  until  the  creditor  is  wholly 
satisfied.^  Even  if  a  surety  is  liable  only  for  a  part  of  the 
debt,  and  pays  that  part  for  which  he  is  liable,  he  cannot  be 
subrogated  to  the  securities  held  by  the  creditor  until  the 
whole  demand  of  the  creditor  is  satisfied.  •  Where  the  surety 
is  allowed  by  bill  in  equity  after  the  debt  has  become  due  to 
compel  the  creditor  to  enforce  his  demand  against  the  prin- 
cipal debtor,^  yet  he  cannot  be  subrogated  to  the  creditor's 
liens,  securities,  and  equities  for  the  debt  until  he  has  actu- 
ally paid  it.^  So,  the  indorser  of  a  promissory  note  which 
is  payable  on  time  and  secured  by  a  mortgage  of  the  princi- 
pal's real  estate,  who  has  been  compelled  by  the  mortgagee 
to  pay  the  interest  which  has  become  due  thereon,  cannot 
enforce  the  mortgage  for  his  indemnity,  while  the  note  re- 
mains the  property  of  another  holder  and  the  principal  sum 
is  still  due  thereon.^  The  payment  need  not  be  in  one  sum, 
but  may  be  made  at  different  times ;  ^  nor  need  it  be  wholly 

^  Ewart  o.  Latta,  4  McQa.  H.  L.  Harlan  o.  Sweenj,  1  Lea  (Tenn.), 

983;    Church,   Petitioner,   16   R.  L  682. 

831 ;  Kemmerer's  Appeal,  125  Penn.         •  Neptune  Ins.  Co.  x>.  Dorsey,  3 

St.  283 ;   Glass  o.  Pallen,  6  Bush  Md.  Ch.  Dec.  334 ;  s.  c.  nom.  Swan 

(Ky.),   346  ;   Pennsylvania   Bank  v.  v.  Patterson,  7  Md.  164  ;  Union  Bank 

Potius,  10  Watts  (Penn.),  143,  162 ;  t>.  Edwards,  1  Gill  ft  J.  (Md.)  346 ; 

Conwell  0.  McCowan,  53  Ills.  363 ;  Wilcox  v,  Fairhaven  Bank,  7  Allen 

Darst  V.  Bates,  51  Ills.  439 ;  Gilliam  (Mass.),   270 ;   Hopkinsville  Bank  9. 

».  Esselman,  5  Sneed  (Tenn.),  86 ;  Rudy,  2  Bush  (Ky.),  326 ;  Rice  r. 

McConuell  v.  Beattie,  34  Ark.  113;  Morris,  82  Ind.  204;  Cooper  v.  Jen- 

Rushforth,  ex  parte,  10  Yes.  409.  kins,  32  Beav.  337 ;  Farebrother  o. 

*  Bridges  v.  Nicholson,  20  Gk.  90;  Wodehouse,  23  Beav.  18. 
Magee    v.    Leggett,  48  Miss.  139 ;        *  Pottea,  §  130 
Commonwealth  «.  Chesapeake  &  Ohio        •  Covey  v.  Neff,  63  Ind.  391 ;  Rice 

Canal  Co.,  32  Md.  501 ;  Eyner  r.  v.  Downing,  12  B.  Mon.  (Ky.)  44 ; 

Kyner,    6    Watts     (Penn.),     221 ;  Lee  v.  Griffin,  31  Miss.  632  ;  Delaney 

Brough's  Estate,  71  Penn.  St.  460  ;  v,  Tipton,  3  Hayw.  (Tenn.)  14. 
Cox  V.  N.  J.  Midland  R.  R.  Co.,  31        *  Gannett  v,  Blodgett,  39  N.  H. 

N.  J.  Eq.  106 ;  Barton  ».  Brent,  87  150. 

Ya.  385 ;  Stamford  Bank  v.  Benedict,        ^  Daries  o.  Humphreys,  6  M.  & 

15  Conn.  437;  Field  v.  Hamilton,  45  W.  153;  BuUock  v.  Campbell,  9  Gill 

Tt.  35 ;  Vert  v.  Voss,  74  Ind.  666 ;  (Md.),  182 ;  Williams  v.  Williams,  5 
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or  at  all  in  money,  if  the  creditor  accepts  something  else; 
though,  as  has  been  already  stated,  if  it  be  not  in  money,  the 
surety's  right  will  extend  only  to  his  reimbursement  for  the 
real  value  of  what  he  has  paid.^  It  has  been  held  in  Mis- 
souri that  a  surety  for  part  of  the  indebtedness  of  his  prin- 
cipal becomes  entitled,  by  paying  the  part  for  which  he  is 
liable,  to  a  pro  rata  or  proportionate  share  of  the  proceeds 
arising  from  a  sale  of  the  debtor's  property,  and  may  be  sub- 
rogated accordingly  to  the  rights  of  the  other  creditors,  so  as 
to  have  the  benefit  of  all  their  securities ;  ^  but  this  is  con- 
trary to  the  general  doctrine.*  But  if  the  eflFect  of  the  surety's 
subrogation  would  be  to  give  him  a  lien  upon  the  property  of 
the  creditor  himself,  so  that  he  would  be  entitled  to  immedi- 
ate repayment  from  the  creditor's  property,  then,  to  avoid  cir- 
cuity of  action,  the  right  may  be  enforced  in  the  creditor's 
suit  against  the  surety,  without  waiting  for  actual  payment* 
§  128.  Satisfaction  ia  Creditor*a  Right;  it  need  not  oome  whoUy 
from  Surety.  —  It  is  the  creditor  who  is  entitled  to  satisfac- 
tion; and  neither  the  debtor  nor  any  other  creditors  can  ob- 
ject to  any  arrangement  between  the  surety  and  the  creditor 
for  the  subrogation  of  the  surety,  whether  the  latter  has  or 
has  not  completely  satisfied  the  debt*  If  the  creditor  ac- 
cedes to  the  request  of  the  surety  for  the  enforcement  of  the 
collateral  security,  this  will  be  ordered,®  If  the  surety  has 
satisfied  the  creditor  partly  by  a  set-oflf  of  the  creditor's  own 
obligations,  or  otherwise,  and  only  partly  in  money,  his  right 
of  subrogation  will  yet  extend  to  the  whole  of  the  indebted- 
ness which  he  has  satisfied.  ^  If  the  principal  debtor  has 
himself  paid  part  of  the  indebtedness,  and  the  surety  only 

Ohio,  444 ;  Hall  r.  Hall,  10  Humph.        •  Motley  v.  Harris,  1  Lea  (Tenn.), 

(Tenn.)  352 ;  Pickett  t>.  Bates,  3  La.  677 ;  Spaulding  v.  Crane.  4«  Vt  292 ; 

Ann.  627.  Gedye  v.  Matson,  25  Beav.  310. 

1  Antea,  §  105.  •  Lusk  v.  Hopper,  3  Bush  (Ky.)i 

«  Allison  V.  Sutherlin,  50  Mo.  274.  179. 

»  Child  ».  New  York  &  New  Eng-        '  Keokuk  r.  Love,  31  Iowa,  119 ; 

laud  R.  R.  Co.,  129  Mass.  170.  Bausman  v.  Credit  Guarantee  Co.,  47 

«  State  V.  Atkins,  53  Ark.  303.  Minn.  378. 
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the  balance,  yet,  when  once  the  creditor  is  wholly  satisfied, 
the  same  principle  of  equity  which  substitutes  the  surety  who 
has  paid  the  whole  debt  to  the  place  of  the  creditor  will 
equally  protect  the  surety  paying  a  part  thereof,  to  the 
extent  of  his  payment.^  A  partial  payment  is  sufRcient  to 
establish  the  surety's  right  as  against  the  principal,^  or  any 
one  standing  in  the  place  of  the  principal;^  it  is  only  the 
creditor  who  can  insist  that  the  debt  must  be  paid  in  full. 
Nor  need  the  surety's  payment  be  made  in  money;  whatever 
is  accepted  by  the  creditor  as  a  payment,  so  as  to  discharge 
the  principal  debtor  from  his  liability,  will  operate  as  a  pay- 
ment in  favor  of  the  surety.*  But  until  the  creditor  has  been 
paid  in  full,  the  surety  cannot,  against  the  will  of  the  credi- 
tor, in  any  manner  interfere  with  the  latter's  rights  or  secu- 
rities, so  as  to  put  him  to  any  embarrassment  in  collecting 
the  remainder  of  his  demand.^  If  the  surety  has  made  par- 
tial payments  upon  a  debt  secured  by  a  mortgage  from  the 
principal  debtor,  then  upon  foreclosure  any  surplus  proceeds 
over  the  amount  needed  to  pay  the  creditor  in  full  must  be 
applied  to  repay  the  surety.® 

§  129.  Creditor's  Right  to  apply  Security  held  for  Several  Debts 
until  aU  are  satisfied.  —^  A  creditor  who  holds  security  without 
special  stipulations  as  to  its  application,  for  various  sums 
due  to  him  from  his  debtor,  for  some  of  which  he  also  holds 
sureties,  may,  in  case  of  the  insolvency  of  the  principal  and  of 
some  of  the  sureties,  apply  the  proceeds  of  the  security  upon 
such  of  the  debts  as  may  be  necessary  for  his  own  protection ; 
and  solvent  sureties  upon  others  of  the  debts  cannot  in  any 

1  Hess's  Estate,  69  Penn.  St.  272 ;        »  New  Jersey  Midland  R.  R.  Co. 

Magee  v.   Leggett,   48   Miss.    139 ;  v.  Wortendyke,  27  N.  J.  Eq.   658 ; 

Hardcastle    v.   Commercial  Bank,   1  Hollingsworth  v.  Floyd,  2   Harr.  & 

Harringt.  (Del.)  374,  noie.  Gill  (Md.),  87 ;  Cason  r.  Westfall.  18 

*  Gedye  v.  Matson,  25  Beav.  310 ;  So.  W.  Rep.  668. 

Comins  v.  Culver,  35  N.  J.  Eq.  94.  •  Bowen  ».  Barksdale,  33  So.  Car. 

*  Rooker  v.  Benson,  83  Ind.  250.      142. 

*  Knighton  v.  Curry,  62  Ala.  404 ; 
anUa,  §§105,  127. 
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way  avail  themselves  of  such  security  in  equity,  without  pay- 
ing or  offering  to  pay  the  whole  of  the  debts  for  which  the 
security  was  given.  ^  So,  where  a  debtor  mortgaged  two 
estates  to  a  creditor  as  security  for  the  payment  of  two  dis- 
tinct sums,  with  a  surety  for  the  payment  of  one  of  the  sums 
only,  the  right  of  the  creditor  to  retain  both  securities  until 
the  payment  of  both  debts  will  override  the  right  of  the 
surety,  upon  his  payment  of  the  debt  for  which  he  is  surety, 
to  have  the  benefit  of  the  security  pledged  for  that  debt* 
And  where  the  principal  debtor  gave  to  his  creditor  both  a 
mortgage  and  a  covenant  by  a  surety  to  secure  the  payment 
of  the  debt,  and  then  gave  the  creditor  a  further  charge  upon 
the  mortgaged  property  to  secure  a  further  loan,  it  was  held 
that  the  surety  was  not  entitled  to  the  benefit  of  the  first 
mortgage  without  paying  the  second  loan  as  well  as  the  debt 
for  which  he  was  surety ;  ^  but  this  decision  has  since  been 
overruled,  on  the  ground  that  the  creditor  could  not  thus 
derogate  from  the  rights  of  the  surety,*  being  aware  of  the 
facts  which  create  those  rights.^  As  the  doctrine  of  subro- 
gation is  founded  upon  reason  and  justice,  and  not  upon  any 
contract  or  stipulation  between  the  parties,  it  follows  as  a 
necessary  consequence  that  the  surety  is  not  to  be  substi- 
tuted to  the  place  of  the  creditor,  unless  upon  the  circum- 
stances of  the  case  it  is  shown  to  be  just  and  proper  that 
he  should  be.  To  become  entitled  to  such  substitution  he 
must  first  pay  the  whole  of  the  debt  or  debts  for  which  the 
property  is  held  by  the  creditor ;  for  it  would  be  manifestly 
unjust,  and  a  plain  violation  of  the  creditor's  rights,  to  com- 


^  Wilcox  V,  Fairhaven  Bank,  7 
Allen  (Mass.)f  270;  Richardson  o. 
Washington  Bank,  3  Met.  (Mass.) 
636 ;  Allen  r.  Culver,  3  Denio  (N.Y.), 
285;  Stone  v.  Seymonr,  15  Wend. 
(N.  Y.)  19 ;  Union  Bank  v.  Edwards, 
1  GQl  &  J.  (Md.)  346 ;  Noble  v 
Murphy,  52  N.  W.  Rep.  148. 

^  Farebrother  v.  WodehooBe,  23 
Beav.  18. 


•  Williams  9.  Owen,  13  Sim.  597. 
^  Forbes  v.  Jackson,  19  Ch.  D. 

616;  Green  v.  Wynn,  L.  B.  4  Ch. 
204. 

*  National  Exchange  Bank  o.  Silli* 
man,  65  N.  Y.  475 ;  Ottawa  Bank  v. 
Dudgeon,  65  Ills.  11 ;  Perry  o.  Miller, 
54  Iowa,  277 ;  Simmons  «.  Gates,  56 
Ga.  609. 
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pel  him  to  relinquish  any  portion  of  the  property  before  the 
obligation  for  the  performance  of  which  it  had  been  conveyed 
to  him  has  been  fully  complied  with.^  If  a  creditor,  holding 
a  claim  for  which  he  has  both  collateral  security  from  the 
principal  debtor  and  also  the  engagement  of  a  surety,  ac- 
quires an  additional  claim  against  the  same  principal,  to 
which  the  agreement  upon  which  the  security  was  taken 
does  not  extend,  the  surety  will  be  entitled  to  the  benefit  of 
such  security  on  payment  of  the  first  indebtedness  alone,  and 
can  require  the  proceeds  of  such  security,  when  realized  by 
the  creditor,  to  be  applied  upon  the  first  indebtedness;  for 
the  surety's  right  of  subrogation,  when  once  vested,  cannot 
be  interfered  with  by  the  act  of  the  creditor  alone.* 

§  130.  Surety  may  oome  into  Equity  to  oompel  Payment  of  the 

Debt  by  the  PrinoipaL  —  A  surety,  after  the  debt  has  become 
due,  although  he  has  not  paid  it,  may,  if  the  creditor  refuses 
or  neglects  to  enforce  his  demand  against  the  principal  debtor 
by  proper  legal  proceedings,  come  into  equity,  bringing  both 
the  debtor  and  the  creditor  before  the  court,  and  have  a 
decree  compelling  the  debtor  to  make  payment,  and  thus  to 
exonerate  the  surety  from  liability;'  and  the  creditor,  being 

1  Merrick,  /.,  in  Wilcox  ».  Fair-  (Tenn.)  104 ;  Gilliam  v.  Esselman,  5 

haven  Bank,  7  Allen  (Mass.),   270,  Sneed  (Tenn.),  86  ;  Hannay  v.  Pell,  3 

272,  citing  Richardson  r.  Washington  E.  D.  Smith  (N.  Y.),  432  ;  Hayes  v. 

Bank,  3  Met.  (Mass.)  536;  Copis  r.  Ward,  4  Johns.  Ch.  (N.   Y.)  123; 

Middleton,  Turn.  &  Russ.  224 ;  Hodg-  Trick  v.  Bhck,  17  N.  J.  Eq.   189 ; 

son  ».  Shaw,  3  Myl.  &  K.  183.  Pride  t».  Boyce,  Rice  Eq.  (So.  Car.) 

*  National  Exchange  Bank  v.  Silli-  275,  287 ;  Tankersly  v,  Anderson,  4 
man,  65  N.  Y.  475;  Holliday  v.  Desaus.  Eq.  (So.  Car.)  44;  McCon- 
Brown,  50  N.  W.  Rep.  1042 ;  Forbes  nell  v.  Scott-,  15  Ohio,  401 ;  PurTiance 
V.  Jackson,  19  Ch.  D.  616.  v.  Sutherland,  2  Ohio  St.  478 ;  Stump 

•  Antrobus  v,  Davidson,  3  Meriv.  i;.  Rogers,  1  Hammond  (Ohio),  533 ; 
569,  579 ;  Barbour  t».  Exchange  Bank,  Ritenour  v,  Matthews,  42  Ind.  7 ; 
45  Ohio  St.  133  ;  Norton  v.  Reid,  11  Bishop  v.  Day,  13  Vt.  81 ;  Wetzel  r. 
So.  Car.  593;  Towe  v,  Newbold,  4  Sponsler,  18  Penn.  St  460;  Ruddell 
Jones  Eq.  (Nor.  Car.)  212;  Croone  r.  Childress,  31  Ark.  511 ;  Stephenson 
V.  Bivens,  2  Head  (Tenn,),  339;  r.  Taveners,  9  Gratt.  (Va.)  398; 
Washington  v.  Tait,  3  Humph.  (Tenn.)  Whitridgc  r.  Durkee,  2  Md,  Ch.  Dec. 
543;    Howell    v.    Cobb,    2    Coldw.  442. 
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first  fully  indemnified,  subjected  to  no  delay,  and  exposed  to 
no  risk  of  loss,  may,  upon  such  a  bill,  be  compelled  to  resort 
to  the  property  of  the  principal  for  the  satisfaction  of  his 
claim  before  coming  upon  the  surety ;  ^  and  the  surety  may 
have  any  property  which  has  been  specifically  appropriated 
for  the  payment  of  the  debt  by  or  for  the  principal  debtor 
applied  thereto  for  his  indemnity,^  but  this  is  strictly  the 
right  of  the  surety,  and  is  not  for  the  benefit  of  the  princi- 
pal.* So  the  surety  may  for  his  relief  have  the  debt  proved 
against  the  estate  of  the  principal  in  bankruptcy.^  But  the 
surety  cannot  ask  for  the  use  of  the  securities  and  remedies 
held  by  the  creditor  to  enforce  payment  from  the  principal, 
without  indemnifying  the  creditor  against  any  costs  and  ex- 
penses.* Nor  has  the  surety  any  implied  authority  to  sue 
the  principal  in  the  name  of  the  creditor.^  And  when  sure- 
ties who  are  claiming  in  a  court  of  equity  the  benefit  of  sub- 
rogation have  not  yet  paid  the  creditor,  though  a  judgment 
has  been  recovered  against  them,  it  has  been  held  that  the 
court  may,  in  the  exercise  of  its  equitable  jurisdiction  to 
declare  future  rights  and  duties,  order  that  the  sureties  be 
subrogated  to  the  rights  of  the  creditor  when  they  shall  have 
paid  the  debt,^  and  may  in  the  mean  time  protect  the  surety.® 
§  130  a.  BqnltAble  ReUef  given  to  the  Surety.  —  In  equity, 
relief  may  also  be  given  to  a  surety  for  his  protection  out  of 
the  property  of  his  principal,  so  far  as  the  surety's  equitable 
rights  can  be  maintained  without  injury  to  the  creditor, 
either  by  granting  an   injunction  against  the  sale  of  the 

1  Thompson  r.  Taylor,  72  N.  Y.  Y.)  13,  17 ;  Rushforth,  ex  paHe,  10 

32  ;  Hayes  v.  Ward,  4  Johns.  Ch.  (N.  Ves.  409. 

Y.)  123 ;  Irick  v.  Black,  17  N.  J.  Eq.        »  Beardsley  v.  Warner,  6  Wend. 

189 ;  Huey  v.  Pinney,  5  Minn.  310.  (N.  Y.)  610. 

*  Wooldridge  v.  Norris,  L.  R.  6         •  Hardware  Co.  ».  Deere,  53  Ark. 
Eq.  410.  140. 

»  White    V.    Schurer,   4    Baxter        '  Keokuk  v.  Love,  31  Iowa,  119 ; 

(Tenn.),  23.  Moore  r.  Topliff,  107  His.  241. 

*  Babcock,  in  re,  3  Story  C.  C.        •  Moore  ».  Topliff,  107  His.  241, 
393 ;  Wright  v.  Austin,  56  Barb.  (N.  249. 
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surety's  property  until  property  pledged  by  the  principal  for 
the  debt  shall  first  have  been  applied  for  its  payment,  or  by 
subrogating  the  surety  to  the  creditor's  rights  against  the 
principal,  or  by  marshalling  the  securities  available  and  ap- 
plying them  to  the  satisfaction  of  the  debt  in  the  order  in 
which  they  are  equitably  chargeable,  according  to  the  cir- 
cumstances of  the  particular  case.^  Even  after  a  judgment 
at  law  against  principal  and  surety,  equity  will  still  protect 
the  surety  so  far  as  this  may  be  done  without  prejudice  to 
the  paramount  rights  of  the  creditor, ^  but  no  farther.*  If 
upon  a  writ  of  error  the  principal  gives  new  sureties  and 
supersedes  the  judgment  against  himself,  the  creditor  may 
be  restrained  from  taking  out  execution  against  the  surety, 
pending  proceedings  upon  the  writ  of  error.*  The  property 
of  both  husband  and  wife  being  mortgaged  to  secure  the  debt 
of  the  husband,  she  was  allowed  on  foreclosure  to  have  the 
husband's  property  first  sold  and  applied  on  the  debt.^  And 
if  the  creditor,  having  taken  out  execution  against  both  prin- 
cipal and  surety,  levies  upon  the  surety's  land,  and  this  is 
purchased  at  the  execution-sale  by  the  principal,  then,  by 
reason  of  the  duty  incumbent  upon  the  principal  himself  to 
pay  the  judgment,  his  purchase  will  inure  to  the  surety's 
benefit,  and  he  cannot  hold  the  land  against  the  surety.^ 

§  131.  Rights  of  Snocessive  Sureties  to  Subrogation  against 
each  other.  —  The  mere  fact  that  two  or  more  persons  are 
sureties  for  the  same  debt  will  not  give  them  equal  rights 
against  each  other,  unless  their  liability  is  the  same  in  kind 
and  degree;  '^not  separate  and  successive,  but  joint  and  co- 
ordinate, so  that  all  stand  in  oequali  jure  in  regard  to  the 

»  Skinner  v,  Terhnne,  45  N.  J.  Eq.  •  West  v.  Brison,  99  Mo.  684. 

565 ;  Phila.  &  Reading  R.  R.  Co.  v.  *  Wren  v.  Peel,  64  Tex.  374. 

Little,  41  N.  J.  Eq.  519 ;  PettUlo,  ex  »  Hoppes  v.  Hoppes,  123  Ind.  397; 

parte^  80  Nor.  Car.  50;  AUis  v.  Ware,  Trentman  v.  Eldridge,  98  Ind.  525. 

28  Minn.  166.  •  Greer  r.   Wintersmith,  85   Ky. 

*  Stafford  v,  Montgomery,  85  Tenu.  516. 
329. 
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payment  of  the  debt  for  which  they  are  respectively  liable. "  ^ 
A  surety  who  first  becomes  such  in  an  obligation  incidental 
to  the  prosecution  of  a  legal  remedy  against  the  principal, 
will,  upon  paying  the  debt,  be  allowed  to  stand  in  the  creditor's 
place  only  as  to  his  remedies  against  the  person  or  property 
of  the  principal ;'  as  to  any  prior  surety,  or  any  prior  interest 
in  property  which  may  be  pledged  to  the  creditor  for  the 
debt,  he  must  occupy  the  position  of  the  debtor;'  he  cannot 
claim  to  be  subrogated  to  the  rights  of  the  creditor  against 
any  prior  sureties  ;*  on  the  contrary,  the  prior  surety,  if  com- 
pelled to  pay  the  debt,  will  be  subrogated  against  the  subse- 
quent surety.^  Those  who  last  become  sureties  do  so,  not 
only  for  the  benefit  of  the  creditor,  but  in  exoneration  of  the 
former  sureties,  and  will  be  liable  to  indemnify  such  former 
sureties.^  Accordingly,  if,  after  a  judgment  against  two, 
one  of  whom  appears  by  the  record  to  be  a  surety  only,  a 
third  party  intervenes,  solely  at  the  request  of  the  principal, 
and  becomes  bail  for  the  stay  of  execution,  taking  indemnity 
from  the  principal  therefor,  and  at  the  expiration  of  the  stay 
the  original  surety  is  compelled  to  pay  the  judgment,  he 
may,  by  subrogation  thereto,  recover  the  amount  thereof  from 
such  bail."    One  who  becomes  surety  for  the  principal  in  the 

1  Bigelow,  C.  J.,  in  Stout  v.  Fenno,         *  Hammock  v.  Baker,  3  Busb  (Kj.), 

6  Allen  (Mass.),  579,  580;  Adams  v.  20S;   Smith  v.  Bing,   3  Ohio,   33; 

Flanagan,    36    Vt.    400 ;     Schur   v.  Fitzpatrick  r.  Hill,  9  Ala.  783. 
Schwartz,   140  Penn.  St,  53;  Tracy         »  Kellar   v.    Williams,   10    Bush 

r.Pomeroy,120Penn.Stl4;  Semmes  (Ky.),  216;  Friberg  ©.  Donovan,  23 

V.  Naylor,  12  Gill  &  J.  (Md.)  358 ;  Ills.  App.  58. 
Dillon  9.  Scofield,  11  Neb.  419.  *  Chrisman  v.  Jones,  34  Ark.  73; 

*  Biemer  v,  Schlitz,  49  Wise.  273 ;  Bently    v.   Harris,    2    Gratt.    (Va.) 

Buigett  V.  Patton,  99  Ills.  288,  302.  357 ;  Higgs  v.  Landmm,  1  Ck)ldw. 

»  Armsti^g's  Appeal,  5  Watte  &  (Tenn.)  81. 
Serg.     (Penn.)    352 ;     Hopkinsville         ^  Schnitzers  Appeal.  49  Penn.  St. 

Bank  v.  Rudy,  2  Bush  (Ky.),  326;  23  ;  Bums  r.  Huntingdon  Bank,  1  Pen. 

Crow  V.  Murphy,  12  B.  Mon.  (Ky.)  &  W.  (Penn.)  395 ;  Pott  v,  Nathans, 

444;  Bohannon'».  Coombs,  12  B.  Mon.  1  Watte  &  Serg.  (Penn.)  155  ;  Win- 

(Ky.)   563 ;    Patterson    v.  Pope,  5  Chester  v.  Beardin,  10  Hamph.  (Tenn.) 

Dana  (Ky.),  241 ;  Yoder  v.  Bri^s,  3  247 ;  Hanner  v.  Douglass,  4  Jones  Eq. 

Bibb  (Ky.),  228.  (Nor.  Car.)  262. 


SUBROGATION  IN  CASES  OF  SUBETTSHIP.        199 

course  of  legal  proceedings  against  him  has  no  right  of  con- 
tribution against  a  prior  surety  for  the  debt;^  but,  on  the 
contrary,  the  latter  is  entitled  to  be  subrogated  to  the  credi- 
tor's rights  against  him  as  in  the  case  of  bail.^  The  rights 
of  a  surety  on  a  second  appeal  must  yield  to  those  of  a 
surety  on  the  first  appeal  of  the  same  case,  both  being  sure- 
ties for  the  same  principal.^  And  one  who,  by  becoming  a 
surety  on  a  judgment-bond,  has  prevented  a  sale  of  the 
debtor's  property  will  not  be  substituted  to  the  lien  of 
the  Creditor,  so  as  to  overreach  a  junior  lien  created  before 
the  surety  became  liable ;  ^  nor  can  such  a  subsequent  surety, 
after  having  paid  the  judgment,  claim  by  subrogation  the 
benefit  of  a  mortgage  given  by  the  principal  debtor  to  the 
original  surety  for  the  latter 's  indemnity.*  But  after 
the  subsequent  sureties  who  are  primarily  liable  have  been 
held  for  the  full  amount  for  which  they  became  bound,  the 
earlier  sureties  will  be  liable  on  their  obligation  for  any 
deficiency ;  their  right  is  merely  to  be  preferred  to  the  subse- 
quent sureties.  ^ 

§  132.  Rights  of  one  who  beoomes  Surety  for  the  Payment 
of  a  Jadgment  —  Where  the  payee  of  a  promissory  note  com- 
menced a  suit  against  the  three  makers  thereof,  and  pending 
the  suit  made  an  agreement  with  A.,  one  of  these  makers, 
by  which  A.  was  to  pay  a  certain  sum  upon  the  note,  and  the 
creditor  should  take  judgment  for  the  balance  against  the 
three,  but  should  not  enforce  his  judgment  against  A.,  and 
A.  made  the  payment  accordingly,  and  the  creditor  subse- 

*  Daniel  v.  Joyner,  3  Ired.   Eq.         •  Hinckley  v.   Kreitz,   58  N.    Y. 

(Nor.  Car.)  513;   Dent  ».  Wait,  9  583;    Moore   v.    Larriter,    16    Lea 

W.  Va.  41;  Hammock  v.  Baker,  3  (Tenn.),  630.  •* 

Bush  (Ky.),  208.  «  Fishback  v,  Bodman,  14  Bush 

«  Bender  v.  George,  92  Penn.  St.  (Ky.),  117. 
36 ;  Hanby  v.  Henritze,  85  Va.  177 ;         •  Havens  v.  Foudry,  4  Met.  (Ky.) 

Denier  v.  Myers,  20  Ohio  St.  336 ;  247- 

Chaffin  V.  Campbell,  4  Sneed  (Tenn.),         •  Chester  ».  Broderick,  131  N.  Y. 

184 ;  Brandenburg  r.  Flynn,   12  B.  649 ;  s.  c,  60  Hun  (N.  Y.),  562. 
Mon.  (Ky.),  397, 
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quentlj  collected  his  judgment  from  the  bail  of  another  of 
the  defendants,  and  in  pursuance  of  an  order  of  the  county 
court  the  bail  took  an  assignment  of  the  judgment  from  the 
creditor,  and  subsequently  collected  the  amount  of  this  judg- 
ment from  A.,^  it  was  held  that  the  creditor  was  not  respon- 
sible for  this  act  of  the  bail  after  the  assignment  of  the 
judgment  had  been  made  by  order  of  the  court,  and  that  A 
could  not  maintain  an  action  against  the  creditor  upon  the 
agreement  not  to  enforce  payment  from  him ;  and  Redfieldy 
«Z,  said  that  the  county  court  had  no  power  to  order  such 
subrogation  of  the  bail  to  the  rights  of  the  creditor,  and  that 
at  most  the  bail  by  such  subrogation  could  acquire  only 
those  rights  which  the  creditor  had,  and  must  take  the  judg- 
ment subject  to  the  creditor's  agreement  not  to  enforce  col- 
lection thereof  against  A.,  though  A.'s  only  remedy  to 
enforce  compliance  by  the  bail  with  this  agreement  would 
be  in  equity.*  Where  the  original  principal  in  the  debt 
prosecuted  a  writ  of  error,  which  was  overruled,  and  the 
surety  or  indorser  of  the  note  afterwards  paid  the  debt,  he 
was  subrogated  to  the  judgment  rendered  on  the  writ  of  error 
against  the  orginal  defendants  and  the  sureties  on  the  super- 
sedeas bond,  upon  the  general  principle  that  the  surety  is 
entitled  to  all  collaterals,  and  that  the  second  sureties  may, 
by  becoming  such,  have  put  him  in  a  worse  condition;  and 
the  court  said  that  the  latter  sureties,  having,  at  the  instance 
of  the  principal,  stipulated  to  pay  the  debt,  suffered  no  in- 
justice in  being  called  upon  to  do  so,  since  they  were  obliged 
to  do  no  more  than  they  undertook,  and  had  no  right  to  com- 
plain that  they  were  not  allowed  to  use  as  a  payment  by  them- 
selves the  money  which  proceeded  from  another  person,  whom 
their  principal  was  previously  bound  to  save  harmless.  If 
the  interposition  of  the  second  sureties  may  have  been  the 
means  of  involving  the  first  surety  in  the  necessity  of  paying 

1  See  Piereon  v.  Gatlin,  3  Vt.  272.         *  Pierson  v.  CJatlin,  18  Vt.  77. 
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the  debt,  the  equity  of  the  first  surety  will  decidedly  prepon- 
derate. ^  If  the  interposition  of  the  bail  or  the  surety  for  the 
judgment  is  the  means  of  hindering  or  delaying  the  payment 
of  the  debt,  such  second  surety  has  less  equity  than  a  prior 
surety.  2  The  coming  in  of  the  bail,  by  delaying  execution, 
may  have  prevented  a  payment  by  the  debtor  or  out  of  his 
funds.  As  between  the  bail  and  the  principal  debtor,  or 
those  whose  rights  have  accrued  under  him,  the  former  may 
be  subrogated  to  the  rights  of  the  judgment-creditor;*  but 
regard  must  always  be  had  for  third  persons  whose  rights 
might  be  affected  by  such  subrogation.* 

§  133.  "Wliere  Later  Surety  ie  Surety  for  Original  Sureties  as 
weU  as  for  Principal.  —  If,  however,  the  subsequent  surety  can 
fairly  be  regarded  as  a  surety  for  the  original  sureties,  as 
well  as  for  the  principal,  then  he  may  be  subrogated  against 
the  original  sureties  as  well  as  against  the  principal.^  Thus, 
where,  after  the  recovery  of  a  judgment  against  both  princi- 
pal and  sureties,  a  third  person  becomes  surety  for  the  pay- 
ment of  the  debt,  upon  the  creditor's  promise  to  give  him 
the  benefit  of  the  judgment  for  his  satisfaction  and  indem- 
nity, such  new  surety  has  a  superior  equity  over  the  old 
sureties,  and  may  after  payment  enforce  the  judgment 
against  them  for  his  own  protection;  his  agreement  made 
him  the  conditional  assignee  of  the  judgment.^  The  same 
principle  has"  been  applied  to  the  sureties  upon  bonds  and 
notes.  ^    So,  if  a  judgment  against  two  is  affirmed  on  their 

1  Opp  r.  Ward,   125   Ind.   241 ;         *  Armstrong's  Appeal,  5  Watts  & 

Mitchell  w.  De  Witt,  25  Tex.  Sup.  Serg.    (Penn.)  352 ;    Uuited  Stat^ 

180.  Bank  v.  Winston,  2  Brock.  (C.  C.) 

*  Bams  V.  Huntington   Bank,  1  252 ;  Barlow  v.  Deibert,  39  Ind.  16. 
Pen.  &  W.  (Penn.)  395  ;  Pott  v.  Na-         »  Coffman  v.  Hopkins,  75  Va.  645 ; 
thans,  1  Watts  &  Serg.  (Penn.)  155  ;  Dessar©.  King,  110  Ind.  69 ;  Stinnett 
Fletcher  v.  Menken,  37  Ark.  206.  v.  Grookshank,  1  Heisk.  (Tenn.)  496  ; 

•  LaGrange  v.  Merrill,  3  Barb.  Chase  v.  Welty,  57  Iowa,  230;  Dillon 
Ch.  (N.  Y.)  625  ;  Brewer's  Appeal,  7  ».  Scofield,  11  Nebraska,  419. 

Penn.  St.  333 ;  Peiice  v,  Higgins,  101         *  La  Orange  o.  Merrill,  3  Barb. 

Ind.  178 ;  Black  v.  Epperson.  40  Tex.    Ch.  (N.  Y.)  625. 

162.  V  Whiting  v.  Burke,  L.  R.  6  CL 
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appeal  against  them  and  their  surety  on  the  appeal,  and  on 
further  appeal  is  again  affirmed  against  the  three  and  their 
surety  on  the  second  appeal,  the  first  and  second  surety  are 
related  to  each  other,  not  as  co-sureties,  but  as  principal  and 
surety;  and  if  the  first  surety  pays  the  final  judgment  he 
has  no  recourse  against  the  second.^  And  if  a  judgment 
against  a  principal  debtor  and  his  sureties  is  superseded  by 
the  defendants  with  two  others  as  their  sureties,  all  the  de- 
fendants in  the  original  judgment  are  principals  as  to  the 
sureties  in  the  lupersedeai  judgment.' 

§  134.  Exceptioiui  to  TTsnal  Rnle  of  Subrogation  between  Sno- 
oewive  Snretiee.  —  In  Louisiana  it  has  been  held,  contrary  to 
the  general  rule,  that  the  second  surety  is  entitled  to  subro- 
gation against  the  first  surety,  on  the  presumption  that  the 
second  surety  was  induced  to  bind  himself  in  consequence  of 
the  responsibility  of  the  principal  having  been  guaranteed  by 
the  first  surety;  and  accordingly  the  surety  in  an  appeal- 
bond,  after  paying  the  amount  of  a  judgment  a^inst  his 
principal,  was  allowed  to  enforce  the  judgment  against  the 
original  bail  in  the  suit  for  the  whole  amount  so  paid  by 
him.'  A  like  decision  was  rendered,  under  special  circum- 
stances, in  Missouri.^  In  Virginia  a  surety  who  becomes 
such  in  the  course  of  judicial  proceedings  for  the  collec- 
tion of  the  debt  from  the  principal  is  subrogated  like  any 
other  surety  for  the  debt  to  all  the  remedies  of  the  creditor, 
even  against  third  persons,  whose  rights,  though  subject  to 
the  creditor's  lien,  have  accrued  before  the  obligation  of  the 
surety  was  entered  into ;  he  will  be  subrogated  to  the  cred- 
itor's  judgment-lien  upon   lands  alienated  by  the  debtor 

343;  Harrison  o.  Lane,  5  Leigh  (Va.),  HartweU  v.  Smith,  15  Ohio  St.  900; 

414 ;  Adams  v.  Flanagan,  36  Vt.  400 ;  Bradford  v.  Mooney,  d  Qnoin.  (Ohio) 

Harris  v.  Warner,  13  Wend.  (N.  Y.)  468.     See  Monson  v.  Drakelej,  40 

400.  Conn.  552. 

^  Cowan  V.  Duncan,  Meigs  (Tenn.),        *  Howe  v.  Frazer,  9  Bx)b.  (La.) 

470.  424. 

*  Yeager's  Appeal,  8  Atl.  Rep.  225 ;        «  Stote  o.  Farrar,  77  Mo.  175. 
Smith   V,  Anderson,  18    Md.    520; 
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after  the  judgment,  but  before  the  surety  became  such.^ 
Where,  on  an  appeal  from  a  judgment,  a  new  judgment  was 
rendered  for  a  much  larger  sum,  and  was  paid  by  the  surety 
in  the  appeal-bond,  this  surety  was  subrogated  to  the  credi- 
tor's judgment-lien  against  mesne  purchasers  of  the  debtor's 
real  estate,  not  only  for  the  amount  of  the  original  judgment, 
but  also  for  the  increased  amount  which  the  surety  had  been 
compelled  to  pay,^  and  the  original  surety  cannot  have  con- 
tribution from  sureties  given  in  the  course  of  subsequent  liti- 
gation. ^  But  a  judgment-surety  for  the  principal  debtor  will 
not  be  subrogated  to  the  creditor's  lien  upon  the  property  of 
one  who  stands  in  the  position  of  a  prior  surety  for  the  judg- 
ment-debtor.^ In  Maine  and  Massachusetts  it  has  been  held 
that  the  doctrine  of  subrogation  is  not  applied  at  all  as 
between  successive  sureties  taken  in  the  course  of  judicial 
proceedings  against  the  principal  debtor;  and  neither  the 
prior  nor  the  subsequent  surety  is  allowed  any  remedy  at  law 
against  the  other.  ^  And  in  Maryland  the  principles  of  con- 
tribution between  co-sureties  are  not  to  be  applied  to  such 
successive  sureties.^ 

§  135.  "Wlietlier  Original  Obligation  extingtiiBhed  by  Surety's 
Payment  thereof;  Rule  in  England.  —  Although  it  is  a  general 
rule  that  in  equity  a  surety  is  subrogated  to  the  benefit  of  all 
the  securities  for  the  debt  which  the  creditor  holds  against 
the  principal,  yet  it  was  finally  settled  in  England  that  this 
subrogation  must  be  limited  to  such  securities  only  as  con- 
tinue to  exist  and  are  not  ipso  facto  extinguished  by  the  act 
of  payment,'  and  that  payment  of  a  bond  or  other  specialty 


1  Hill  V,  Manser,  11  Gratt.  (Va.)  *  Douglass  v,  Fagg,  8  Leigh  (Va.), 

523;  Rodgers  v.  McClner,  4  Gratt.  588. 

(Ya.)  81 ;    Leake   v.    Ferguson,    2  *  Holmes  v.  Day,  108  Mass.  563 ; 

Gratt.  (Va.)  419.  Morse  v.  Williams,  22  Maine,  17. 

*  McLung  V,  Beime,  10   Leigh  *  Semmes  v,  Naylor,  12  Gill  &  J. 
(Va.),  394.  (Md.)  358. 

*  Rosenbaum  v.  Goodman,  78  Va.  ^  Copis   r.  Middleton,   Turn,    ft 
121.  Rnss.  224. 
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or  of  a  judgment  executed  by  or  recovered  against  both  prin* 
cipal  and  surety,  or  the  principal  alone,  extinguished  the 
obligation,  so  as  to  prevent  any  subrogation  of  the  surety 
thereto.^  But  the  technical  reasoning  of  these  decisions, 
never  entirely  satisfactory,  has  now  been  done  away  with  in 
England  by  a  statutory  provision  that  "every  person  who, 
being  surety  for  the  debt  or  duty  of  another,  or  being  liable 
with  another  for  any  debt  or  duty,  shall  pay  such  debt  or 
perform  such  duty,  shall  be  entitled  to  have  assigned  to  him 
or  to  a  trustee  for  him  every  judgment,  specialty,  or  other 
security,  which  shall  be  held  by  the  creditor  in  respect  of 
such  debt  or  duty,  whether  such  specialty,  judgment,  or  other 
security  shall  or  shall  not  be  deemed  at  law  to  have  been 
satisfied  by  the  payment  of  the  debt  or  performance  of  the 
duty ;  and  such  person  shall  be  entitled  to  stand  in  the  place 
of  the  creditor,  and  to  use  all  the  remedies,  and  if  need  be, 
and  upon  a  proper  indemnity,  to  use  the  name  of  the  credi- 
tor in  any  action  or  other  proceeding  at  law  or  in  equity,  in 
order  to  obtain  from  the  principal  debtor,  or  from  any  co- 
surety, co-contractor,  or  co-debtor,  as  the  case  may  be,  in- 
demnification for  the  loss  sustained  and  advances  made  by 
the  person  who  shall  have  so  paid  such  debt  or  performed 
such  duty;  and  such  payment  or  performance  so  made  by 
such  surety  shall  not  be  pleadable  in  bar  of  any  such  action 
or  other  proceeding  by  him;  provided  always  that  no  co- 
surety, co-contractor,  or  co-debtor  shall  be  entitled  to  recover 
from  any  other  co-surety,  co-contractor,  or  co-debtor,  by  the 
means  aforesaid,  more  than  the  just  proportion  to  which,  as 
between  the  parties  themselves,  such  last-mentioned  parties 
shall  be  justly  liable. "  ^  This  statute  will  be  applied  to  pro- 
tect a  co-surety  or  co-debtor  from  whom  the  creditor  has 

^  Jones  V.  Davids,  4  Russ.  277 ;  Co.  Exch.  462 ;  Hodgson  v.  Shaw,  3 

Copis  r.  Middleion,  Tarn.  &  Rnss.  Mylne  &  K.  183. 
224;  Armttage  v.  Baldwin,  5  Beav.         *  Mercantile  Law  Amendment  Aet» 

278;  Dowbiggen  v.  Boome,  2  To.  &  19  &  20  Vic,  c.  97,  §  5. 
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coerced  payment  on  execution,^  and  is  held  to  be  applicable 
to  a  contract  made  before  the  passage  of  the  statute,  where 
the  breach  of  the  contract  has  taken  place  and  the  payment 
by  the  surety  or  co-debtor  has  been  made  after  its  passage,^ 
and  the  right  of  a  surety  who  has  paid  a  judgment  obtained 
by  the  creditor  against  the  principal  debtor  and  all  the  sure- 
ties to  stand  in  the  place  of  the  judgment-creditor,  will  not 
be  diminished  by  the  fact  that  he  has  not  himself  paid  the 
whole  judgment.' 

§  136.  Present  Bngliah  Rale  generally  adopted  in  the  United 
States.  —  With  more  or  less  aid  from  legislation,  the  rule 
laid  down  in  this  statute  has  been  pretty  generally  adopted 
in  the  United  States ;  *  and  the  distinction  that  equity  will 
not  subrogate  the  sureties  in  those  cases  in  which  payment 
discharges  or  extinguishes  the  security  at  law,  such  as  bonds 
and  judgments  which  bind  the  principal  and  the  surety 
jointly,  or  bonds  or  judgments  which  constitute  or  merge  the 
debt,  although  the  surety  be  not  bound  by  them,  has  been 
generally  denied  in  this  country.^  As  was  said  by  Nisbet, 
(Z,  in  deciding  that  a  surety  who  had  paid  a  bond  debt  of  his 
principal  was,  by  subrogation  to  the  rights  of  the  creditor, 
entitled  to  rank  as  a  specialty  creditor  of  his  principal, 
"  the  substitution  of  the  surety  is  not  for  the  creditor  as  he 
stands  related  to  the  debtor  after  the  payment,  but  as  he 
stood  related  to  him  before  the  payment.  He  is  subrogated  to 
such  rights  as  the  creditor  then  had  against  the  principal,  one 
of  which  unquestionably  was  to  enforce  his  bond  against  the 
principal,  and,  if  he  was  insolvent,  to  be  let  in  as  a  bond- 
creditor.     What  difference  is  there  between  permitting  the 

*  Batchellor  r.  Lawrence,  9  C.  B.  *  Lidderdale  v.  Robinson,  12 
N.  s.  543.  Wheat.   594 ;    s.   c,   2  Brock.  159 ; 

*  De  Wolf  V.  Lindsell,  in  re  Brown  v.  Decatnr,  4  Cranch,C.  C.  477 ; 
Cochran's  Estate,  L.  R.  5  Eq.  209 ;  Miller  v,  O'Kain,  13  Hnn  (N.  T.),  594. 
Lockhart  v,   Reillj,  1    De   Qex   &  Fostea,  $  137. 

Jones,  464.  *  Am.  note  to  Bering  v.  Winchel- 

*  McMyn,  in  re,  Lightbrown    v.    sea,  1  Lead.  Cas.  Eq.  434. 
McMyn,  33  Ch.  D.  575. 
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surety  to  reimburse  himself  out  of  a  mortgage-lien  held  by  the 
creditor,  and  permitting  him  to  take  out  of  the  estate  gene* 
rally  of  the  debtor  the  amount  that  he  has  paid?  If  he  real- 
izes upon  the  mortgage,  he  abstracts  the  amount  which  he  has 
paid  from  the  estate  of  the  principal;  if  he  realizes  on  the 
bond,  the  mortgaged  property  goes  back  into  the  common  fund, 
and  the  result  to  him  and  the  other  creditors  is  the  same.  The 
very  fact  that  the  surety  could  not  enforce  the  bond  at  law  is 
a  reason  in  equity  why  he  should  be  allowed  to  come  into  the 
distribution  as  a  bond-creditor. "  *  But  the  recovery  of  a  judg- 
ment in  one  State  upon  a  judgment  previously  recovered  in 
another  State  or  in  another  court  has  been  held  so  far  to  ex- 
tinguish the  first  judgment  that  a  surety  cannot,  upon  paying 
the  later,  be  subrogated  to  the  earlier  judgment.' 

§  137.  Right  of  Surety  to  be  subfttitated  to  the  Benefit  of  the 
Original  Obligation  maintained  —  In  the  following  States  this 
right  of  the  surety  has  been  more  or  less  distinctly  affirmed. 

In  New  Hampshire^  it  is  held  that  though  payment  of  a 
joint  debt  by  either  of  the  debtors  is  a  discharge  of  the  debt' 
and  of  any  action,  judgment,  or  execution,  founded  upon  it,^ 
yet,  if  the  debt  is  paid  by  a  surety,  and  the  creditor  upon  his 
payment  assigns  to  him  any  collateral  security,  the  debt  will 
be  regarded  as  still  subsisting  and  undischarged,  so  far  as  is 
necessary  to  protect  the  security.  And  an  attachment  of  the 
property  of  the  principal  in  an  action  pending  for  the  re- 
covery of  the  debt  is  such  a  collateral  security ;  and  accord- 
ingly the  surety,  after  his  payment,  may  take  an  assignment 
of  such  an  action,  prosecute  it  to  judgment,  and  take  out 
execution  thereon  for  his  own  use.^     And  if  a  joint  and 

1  Nisbei,  J.,  in  Lumpkin  v.  Mills,  240;  Hanna  v.  Guy,  3  Bush  (Ky.)f 

4  Ga.  343,  349.  91 ;  Ck)ok  v.  Armstrong,  25  Miss.  63 ; 

«  United  States  Bank  v.  Patton,  Purdy  v.  Doyle,  1  Paige  (N.  Y.),  558. 
6  How.  (Miss.)  200 ;  Frazier  v.  Mc-  »  Davis  v.  Stevens,  10  N.  H.  186. 
Queen,  20  Ark.  68 ;  Whiting  v,  Beebe,         *  Stanley  v.  Nutter,  16   N.    H. 

12  Id.  421, 549 ;  Gould  r.  Hayden,  63  22. 
Ind.  443 ;  Denegre  v.  Ham,  13  Iowa,         *  Brewer  v.  Franklin  Mills,  42  N. 
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several  promissory  note  is  taken  up  bj  one  of  the  signers 
thereof  who  is  merely  a  surety,  not  with  the  intention  to  pay 
and  discharge  it,  but  to  purchase  it,  this  will  not  be  a  dis- 
charge of  the  debt,  and  an  action  may  still  be  maintained 
upon  the  note  in  the  name  of  the  payee  for  the  benefit  of  the 
real  plaintiff.^ 

Nebraska.  —  The  New  Hampshire  rule  as  to  an  attachment 
pending  against  the  principal  when  payment  is  made  by  a 
surety  has  been  followed  in  Nebraska.  ^  The  surety  may, 
upon  proving  his  suretyship  in  the  original  action,  but  not 
otherwise,  have  a  judgment  against  his  principal  and  himself 
assigned  to  himself  on  his  payment,  and  enforce  it  against 
the  principal  for  his  own  indemnity.' 

In  New  Torkj  a  surety  upon  the  performance  of  his  con- 
tract is  entitled  to  the  original  evidences  of  indebtedness 
held  by  the  creditor,  and  to  any  judgment  in  which  the  debt 
has  been  merged ;  the  surety  has  not  only  a  right  of  subro- 
gation pure  and  simple,  but  may  also  demand  an  assignment 
from  the  creditor;  and  though  the  obligation  is  discharged 
so  far  as  the  creditor  has  any  interest  therein,  yet  the  origi- 
nal debt  is  kept  alive  for  the  benefit  of  the  surety,  against 
the  principal  debtor.*  A  surety  paying  a  judgment  against 
himself  and  his  principal  has  the  right  to  have  it  assigned  to 
himself,  and  may  then  enforce  it  against  the  principal  or  his 
estate.*  This  rule,  originally  restricted  to  equity,^  is  now 
applied  also  at  law.^ 

H.  292 ;  Edgerly  v.  Emerson,  23  N.  Clason  v.  Morris,  10  Johns.  (N.  T.) 

H.  556 ;  Low  V,  Blodgett,  21  N.  H.  524. 

121.  *  Goodyear  r.  Watson,  14  Barb. 

1  Hockingbam  Bank  v.  Claggett,  (N.  T.)  481 ;  Townsend  v.  Whitney, 

29  N.  H.  292.  15  Hun  (N.  Y.),  93 ;  s.  c.  75  N.  Y. 

*  Wilson  V,  Bnmey,  8  Nebraska,  425 ;  Widler  v.  Harris,  7  Paige  (N. 
39.  Y.),  167. 

*  Potvin  9.  Myers,  27  Neb.  749.  •  Ontario  Bank  v.  Walker,  1  Hill 

*  Townsend  v.  Whitney,  76  N.  Y.  (N.  Y.),  652,  and  reporter's  note  cit- 
426 ;  Pielding  v,  Waterhonse,  8  Jones  ing  New  York  Bank  v.  Fletcher,  5 
ft  Spencer  (N.  Y.),  424;  Cuyler  v.  Wend.  (N.  Y.)  85,  89. 
Ensworth,    6    Paige   (N.   Y.),   82;  '  Alden  v.  Clark,  11  How.  Pr.  (N. 
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In  Pennsylvania^  a  surety  who  has  paid  a  debt  secured  by 
a  judgment  against  his  principal,  and  who  is  in  other  respects 
entitled  to  subrogation,  may  revive  the  judgment  without  first 
obtaining  a  decree  of  substitution,  and  may  have  his  rights 
tried  on  a  scire  facias^^  even  though  an  entry  of  satisfaction 
has  been  made  upon  the  judgment,  if  this  was  not  done  at 
the  instance  of  the  surety.^  Actual  payment  discharges  a 
judgment  or  other  incumbrance  at  law,  but,  where  justice 
requires  it,  it  is  still  kept  on  foot  for  the  protection  of  the 
surety  who  has  paid  it.^  He  will  be  subrogated  to  all  the 
creditor's  rights  in  the  original  obligation  which  he  has 
paid,*  not  only  against  his  principal  for  indemnity,  but 
against  his  co-sureties  for  contribution,^  and  not  only  to  the 
benefit  of  a  direct  obligation,  such  as  a  judgment  or  pending 
action,  but  of  such  an  incidental  remedy  as  a  distress  for 
rent.^    The  surety  will  need  no  formal  assignment.^ 

In  New  Jersey^  a  co-defendant  who  has  been  compelled  to 
pay  a  judgment  upon  which  the  other  defendant  was  prima- 
rily liable  may  have  the  benefit  and  contrbl  of  the  judgment 
and  execution  for  his  reimbursement  against  his  co-defendant, 
the  primary  debtor.  The  rights  of  the  parties  are  settled  by 
statute.® 

In  Delaware^  the  surety  upon  a  bond  may,  on  tender  of 
the  debt,  demand  an  assignment  of  the  bond,  that  he  may 


Y.)  209 ;  Dimford  v.  Weaver,  84  N.         *  Wright  w.  Grover  &  Baker  S.  M. 

Y.  445.  Co.,  82  Penn.  St.  80 ;  Brown  v.  Black, 

1  Cottreirs  Appeal,  23  Penn.  St.  96  Penn.  St.  482  ;  Bank  ©.  Harper,  8 

294 ;  Richter  v.  Cuminings,  60  Penn.  Penn.  St  249. 
St.  441 ;  Cochran  v.  Shields.  2  Grant         •  Springer  v.  Springer,  43  Penn. 

(Penn.  Cas.),  437-  St.  518. 

«  Baily   ».  Brownfield,  20  Penn.         •  King  r.  Blackmore,  73  Penn.  St. 

St.  41.  347,  distinguishing  Qninn  v.  Wallace, 

»  Woodfcard.  /.,  in  CottrelPs  Ap-  6  Wheat.  452. 
peal,  23  Penn.  St.  294,  295 ;  Fleming         ^  Duffield  v.  Cooper,  87  Penn.  St 

V.   Beaver,  2  Rawle  (Penn.),  128;  443. 

Himes  v,  Keller,  3  W.  &  S.  401 ;         *  Durand  v.  Tmsdell,  44  N.  J.  L. 

Erb's  Appeal,  2  Pen.  &  W.  296.  597 ;  White  r.  Brown,  29  Id.  307. 
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enforce  it  against  the  principal,  i  He  is  entitled  to  the  origi- 
nal  evidences  of  debt  and  to  any  judgment  in  which  the  debt 
has  been  merged,^  as  well  as  to  all  collateral  securities  held 
by  the  creditor.* 

In  Maryland^  a  surety,  upon  paying  a  judgment-debt  of 
the  principal,  may  in  equity  compel  the  creditor  to  assign  to 
him  the  judgment,  with  all  liens  given  by  the  principal 
debtor  to  secure  its  payment.*  The  payment  in  full  by  the 
surety  will  of  itself  operate,  if  not  at  law,  yet  in  equity,*  as 
an  assignment,  so  as  to  enable  him  to  use  the  name  of  the 
creditor  for  the  recovery  of  the  money  from  the  principal,^  or 
to  levy  the  execution  for  his  own  use  upon  the  property  of 
the  principal ;  ^  and  though  a  partial  payment  by  the  surety 
will  not  operate  as  an  assignment  pro  tanto^^  so  as  to  give 
him  any  control  over  the  judgment  or  execution,  yet  it  will 
not  discharge  the  principal,  to  the  prejudice  of  the  rights  of 
the  surety,  without  the  latter's  consent,  and  will  give  the 
surety,  to  the  extent  of  his  payment,  an  equitable  interest  in 
the  judgment,  which  he  may  release  or  transfer.  •  But  to 
entitle  a  surety  to  an  assignment  as  against  his  co-sureties, 
he  must  not  only  satisfy  the  original  judgment,  but  must 
himself  pay  the  whole  amount  of  it.^^ 

In  Virginia^  the  surety's  payment  of  a  judgment  against 
himself  and  his  principal  does  not  extinguish  the  judgment, 
as  between  the  principal  and  the  surety,  but  the  surety  will 
be  subrogated  to  all  the  liens  and  remedies  which  the  credi- 
tor had  by  reason  of  his  judgment,  ^^  and  which  have  not  been 

* 

1  Merriken  v.  Godwin,  2  Del.  Ch.         ^  Sotheren  v,  Eeed»  4  Hiirr.  &  J. 

236.  (Md.)  307. 

«  Dodd  ».  Wilson,  4  Del.  Ch.  399.         •  Antea,  \  127 ;  HoUingsworth  v, 

»  Miller  v.  Stout,  5  Del.  Ch.  259.  Floyd,  2  Harr.  &  Gill  (Md.),  87,  91. 

•  Creager  ».  Brengle,  5  Harr.  &  J.        •  Grove  v.  Brien,  1  Md.  438. 
(Md.)  234.  i«  Wilson  ».  Ridgely,  46  Md.  235. 

•  Crisfield  v.  State,  55  Ml  192.  u  Coflfmanr.  Hopkins,  75  Ya.  645  ; 

•  HoUingsworth  r.  Floyd,  2  Harr.  Bank  ».  Allen,  76  Va.  200 ;  Leake  v. 
ft  Gill  (Md.),  87,  91.  Cf.  Morgan  r.  Ferguson,  2  Gratt.  (Va.)  419 ;  Hill  v. 
Davis,  2  Harr.  ft  McH.  9.  Manser,  11  Gratt.  (Va.)  522  ;  Watts  v. 

14 
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already  lost ;  ^  and  the  same  rule  is  applied  to  specialties  or 
other  obligations.'  Nor  will  the  surety  lose  this  right  by 
having  taken  other  security  frcnn  his  principaL' 

In  North  Carolina  a  surety  who  pays  a  judgment  for  the 
debt  recovered  against  his  principal  may  have  the  judgment 
assigned  to  a  trustee  for  his  reimbursement,  and  may  pursue 
the  bail  of  his  principal,^  even  though  a  receipt  be  given  by 
the  creditor  to  the  principal.^  But  the  surety,  to  protect  his 
rights,  must  take  such  an  assignment;  if  he  does  not,  the 
debt  will  be  extinguished,  both  as  to  his  principal  and  him- 
self.^ And  the  assignment  must  not  be  made  to  himself,  but 
to  one  who  was  not  a  party  to  the  record.^  Such  an  assign- 
ment will  preserve  the  original  obligation,  and  enable  the 
surety  to  enforce  all  the  remedies  which  the  creditor  might 
have  used  against  the  principal ;  ^  and  the  surety  may  control 
the  judgment  even  against  the  nominal  assignee.^  The 
surety  upon  a  specialty  debt,  who  has  paid  it,  will  be  deemed 
a  specialty  creditor,  both  of  his  principal  and  of  his  co- 
sureties.^ But  the  surety's  right,  if  contested,  can  be  en- 
forced only  in  an  independent  action."  A  mere  joint  debtor 
has  not  the  same  equity  of  subrogation  against  his  associates 
that  a  surety  enjoys  against  his  principal.  ^ 

Kinney,  3  Leigh  (Va.),  279 ;  Rodgers  621 ;  Sherwood  ».  Collier,  3  Dev.  Law 

p.  Meaner,  4  Gratt.  (Va.)  81 ;  Mc-  (Nor.  Car.),  380. 

Lnng  V.  Beime,  10  Leigh  (Va.),  394.  ^  Briley  v,  Sugg,  1  Dev.  &  BaL 

1  Carr  t;.  Glasscock,  3  Gratt.  (Va.)  Eq.  (Nor.  Car.)  366. 

343.  ^  Hodges  v.   Armstrong,  3   Bev. 

«  Lidderdale     v.     Robinson,     12  Law   (Nor.    Car.),  253;    Brown  ». 

Wheaton,   594;  Tinsley  t?.  Oliver,  5  Long,  1  Ired.  Eq.  (Nor.  Car.)  190. 

Mnnf.  (Va.)  419 ;  Powell  r.  White,  *  Rice  v.  lleam,  109  Nor.  Car.  150. 

11  Leigh  (Va.),  309 ;  Eppes  v.  Ran-  "  Howell  i».  Reams,  73  Nor.  Car. 

dolph,  2  Call  (Va.),  125.  391 ;   Drake  ».  Coltrane,  1  Busbce 

»  Miller  v.  Pendleton,  4  Hen.  &  (Nor.  Car.),  300 ;   Stat  Nor.  Car. 

Munf.  (Va.)  436.  1828,  c.  110,  §  4. 

•  Banner  v.  Donglass,  4  Jones.  Eq.  "  Calvert  v.  Peebles,  82  Nor.  Car. 
(Nor.  Car.)  262.  334. 

•  Newbem  v.  Dawson,  10  Ired.  ^  Jones  ».  McS^innon,  87  Nor. 
Law  (Nor.  Car.),  436.  Car.  294 ;  Towe  v,  Felton,  7  Jones 

•  Bledsoe  v,  Nixon,  68  Nor.  Car.  Law,  216. 
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In  South  Caroline^  a  surety  who  pays  a  judgment  recovered 
against  himself  and  his  principal,  or  a  specialty  executed  by 
himself  and  his  principal,  does  not  thereby  extinguish  it,  but 
may  in  equity  enforce  it  against  his  principal's  estate,^ 
though  this  privilege  has  been  denied  as  between  co-sureties.^ 
But  the  lien  of  a  judgment  which  has  been  paid  by  one  surety 
has  been  kept  alive  for  his  protection  against  the  insolvent 
estate  of  his  co-surety.*  Where  after  separate  judgments 
against  principal  and  surety  for  the  same  debt,  the  latter 
paid  the  judgment  against  himself,  and  thereupon  the  sheriff 
entered  satisfaction  upon  both  judgments,  the  surety  was  al- 
lowed to  vacate  this  entry  upon  the  judgment  against  the 
principal,  and  to  set  it  up  as  a  lien  upon  his  estate.^  The 
same  right  of  subrogation  has  been  allowed  to  a  son  who,  at 
the  request  of  his  father,  has  paid  a  judgment  against  the 
latter.* 

In  Georgia^  a  surety  who  has  paid  the  debt  of  his  principal 
is,  in  equity,  subrogated  to  all  the  remedies  of  the  creditor, 
and  is  entitled  to  occupy  the  place  of  and  be  substituted  for 
the  creditor  upon  the  original  evidence  of  the  debt;^  and  the 
surety  upon  his  payment  of  the  debt  may  require  an  assign- 
ment thereof  from  the  creditor.^  If  a  surety  pays  a  judgment 
rendered  against  himself  and  his  principal,  he  is  entitled  to 
control  such  judgment  and  the  execution  thereon,^  and  this 
ri^t  will  pass  upon  his  decease  to  his  personal  representa* 

^  Grarvin  v.  Garvin,  27  So.  Car.        •  Burrows  v.  McWhaim,  1  Desaus. 

472 ;  Kinard  v.  Baird,  20  So.  Car.  Eq.  (So.  Car.)  409. 
377 ;  Thompson  v.  Palmer,  3  Rich.        *  Perkins  r.  Kershaw,  1  Hill,  Bq. 

Eq.  (So.  Car.)  139 ;  King  t;.  Augh-  (So.  Car.)  344. 
trey,  3  Strobh.  Eq.  (So.  Car.)  149;        »  Sutton  v.  Sutton,   26  Bo.   Car. 

Ware,  «p  parfe,  5  Rich.  Eq.  (So.  Car.)  33. 

473 ;  Smith  v,  Swain,  7  Rich.  Eq.        <  Lumpkin  v.  Mills,  4  Ga.  343. 
(So.   Car.)  112;   Schultz  v.  Carter,        ^  McDougald  v.  Dougherty,  14  Ga. 

Speers  Eq.  (So.  Car.)  634 ;  Le  Noir  674. 
V.  Winn,  4  Desaus.  65.  >  Burke    v.   Lee,    59    Ga.    165 ; 

*  So.  Car.  Bank  v,  Adger,  2  Hill  Davenport  v.  Hardeman,  5  Ga.  680. 
Eq.  (So.  Car.)  262;  Cunningham  v. 
Smith,  Harp.  Eq.  (So.  Car.)  90. 
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tives.^  But  this  right  is  in  equity,  not  at  law;'  and  where, 
pending  a  suit  brought  jointly  against  the  maker  and  the  in- 
dorser  of  a  promissory  note,  the  indorser  paid  the  note,  it 
was  held  that  this  payment,  made  before  judgment,  barred 
the  further  prosecution  of  the  suit,  even  at  the  instance  and 
for  the  benefit  of  the  indorser ;  his  remedy  was  by  action  in 
his  own  name.^  And  this  right  of  subrogation  to  the  origi- 
nal indebtedness  is  allowed  only  to  a  surety ;  it  will  not  be 
extended  to  a  mere  joint  debtor.*  This  right  of  subrogation 
is  affirmed  and  regulated  by  statute.^ 

In  Ohio^  a  surety  who  pays  a  judgment  rendered  against 
himself  and  his  principal  will  be  subrogated  to  the  rights 
therein  of  the  creditor;®  this  payment  will  not  operate  as 
an  extinguishment  of  the  judgment  for  the  benefit  of  the 
principal.^  If  one  of  several  co-sureties  pays  a  judgment 
against  them,  with  the  intention  of  saving  his  right  to  be 
subrogated  to  the  remedies  of  the  judgment-creditor,  he  may 
afterwards  be  subrogated  to  the  judgment,  notwithstanding 
its  legal  extinction ;  and  such  intention  on  his  part  will  be 
presumed  from  the  bare  fact  of  payment  until  the  contrary  is 
shown.®  The  remedy  against  the  co-surety  is  limited  to  six 
years,  like  a  simple  contract ;  ^  that  against  the  principal  is 
extended  to  ten  years.  *^ 

In  Kentucky^  a  surety  advancing  to  the  creditor  the  amount 
of  a  judgment  against  his  principal  may  stipulate  for  substi- 
tution and  the  control  of  the  judgment  and  execution  against 
his  principal  for  his  reimbursement ;  and  a  court  of  law  will 
protect  him  therein.  ^^    And  under  the  statutes  a  surety,  upon 

1  Harris  v.  Wynne,  4  Ga.  521.  ^^  Neal  v.  Nash,  23  Ohio  St.  483 ; 

«  Knight  V,  Morrison,  79  Ga.  66 ;  Dempsey  v.  Bush,  18  Ohio  St  376. 

Elara  V.  Rawson,  21  Ga.  139.  »  Neilson  v.  Fry,  16  Ohio  St  552. 

•  Griffin  17.  Hampton,  21  Ga.  198.  •  Neilson  v.  Fry,  supra, 

•  Adams  t?.  Keeler,  30  Ga.  86.  w  Neal  v.  Nash,  23  Ohio  St.  483. 

»  Code,  $§  2167,  2171.  Thomason  "  Morris  r.  Evans,  2  B.  Mon.(Ky.) 

V.  Wade,  72  Ga.  160.  84;  Roberts  r.  Bruce,  15  So.  W.  Rep. 

•  Ohio  Civil  Code,  $  449.     Peters  '872. 
9.  McWUliams,  36  Ohio  St  155. 
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paying  the  amount  of  a  judgment  against  himself  and  his 
principal,  may  compel  the  creditor  to  assign  the  judgment  to 
himself.^  So,  if  the  surety  has  paid  a  preferred  debt  of  the 
principal,  he  is  entitled  to  the  benefit  of  the  preference.^  But 
the  surety  of  an  intestate  who  has  paid  a  judgment  or  specialty 
debt  of  his,  does  not  thereby  become,  ipso  facto  and  without 
an  assignment,  a  judgment  or  specialty  Creditor  of  the  estate ; 
he  is  prima  facie  a  simple-contract  creditor  merely.^ 

In  Tennessee^  though  payment  by  a  mere  joint  debtor  dis- 
charges the  original  obligation,^  a  surety  who  pays  a  judg- 
ment against  his  principal  is  subrogated  to  the  judgment  lien 
and  to  all  the  rights  of  the  creditor  against  the  principal.^ 
Even  a  partial  payment  by  the  surety  will  give  him  pro  tanto 
the  rights  of  a  judgment-creditor  as  against  his  principal.® 
The  payment  by  the  surety,  though  it  may  destroy  the  remedy 
or  extinguish  the  security  so  far  as  the  creditor  is  concerned, 
has  not  that  effect  between  the  principal  and  the  surety.  As 
to  the  surety,  it  operates  in  equity  as  an  assignment  of  the 
debt  and  of  all  legal  remedies  upon  it ;  and  in  his  favor  the 
debt  and  all  its  legal  obligations  are  regarded  as  subsisting. 
The  surety  is  not  so  far  subrogated  to  the  rights  of  the  judg- 
ment-creditor that  an  execution  can  be  issued  on  the  original 
judgment  in  his  favor  as  an  assignee  of  the  judgment;  but 
he  may  be  substituted  to  the  lien  which  the  judgment-creditor 
had  upon  the  property  of  the  principal  and  to  all  the  remedies 
of  the  creditor,'  and  by  contract  with  the  creditor  the  surety 
may  after  paying  the  judgment  cause  the  execution  to  be  en- 
forced against  the  principal  debtor.^ 

*  Veach  v.  Wickeraham,  11  Bush         •  McNairy  v.  Eastland,  10  Yerg. 

(Ey.),  261;  Alexander  v.  Lewis,  1  (Tenn.)  310;   Ehode  r.  Crockett,  2 

Met  (Ky.)  407.  Yerg.  346. 

«  Schoolfield  r.  Rudd,  9  B.  Mon.         •  Williams  v.  Tipton,  6  Homph. 

(Ky.)  291.  (Tenn.)  66. 

•  Buckner  v,  Morris,  2  J.  J.  Marsh.         ^  Deadericky  /.,  in  Bittick  r.  Wil- 

(Ky.)  121.  kins,  7  HeisL  (Tenn.)  307  et  seq. 

«  Baldwin  v.  Merrill,  8  Hamph.        •  Floyd  v.  Goodwin,  8  Yerg.  484. 
132. 
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In  Miui%»ippi^  under  the  f onner  statates,  a  soretj  who  had 
paid  a  judgment  for  his  principal  was  in  equity  entitled  to 
be  subrogated  to  all  the  rights  of  the  creditcnr  in  the  judg- 
ment; but  at  law  his  payment  extinguished  the  judgment, 
and  he  became  merely  a  simple-ccmtract  creditor  of  the  prin- 
cipal. ^  The  present  statute  '  protects  the  rights  of  the  surety 
at  law;^  and  he  is  subrogated  to  the  judgment-lien,  and  to 
all  the  rights  of  the  judgment-creditor,  and  may  take  out 
execution  upon  the  original  judgment  This  subrc^ation 
takes  place,  by  operation  of  law  upon  the  surety's  payment, 
without  any  entry  upon  the  judgment-roll  or  elsewhere.  Nor 
will  the  surety's  judgment-lien  upon  the  lands  of  the  princi- 
pal debtor,  even  in  the  hands  of  h(ma  fide  purchasers  tiiierec^ 
be  affected  by  the  fact  that  upon  his  payment  the  judgm^it 
was  marked  settled  by  the  plaintiff's  attorney  upon  the  judg- 
ment-roll and  execution-docket,  if  the  entry  was  made  with- 
out the  surety's  authority  or  consent.^ 

In  Alabama^,  though  it  was  first  held  that  an  executicm 
against  the  principal  might  be  enforced  for  the  benefit  of  a 
surety  who  had  paid  the  judgment,^  it  was  afterwards  con- 
sidered that  the  surety  could  not  after  his  payment  keep  the 
judgment  alive  against  either  his  principal  or  his  co-sureties ;  ^ 
that  even  though  he  took  an  assignment  of  the  judgment  he 
would  have  no  remedy  at  law  except  as  a  simple-contract 
creditor  of  the  principal;'  that  he  could  assert  no  lien  by 
virtue  of  the  instrument  upon  which  he  had  been  surety,  as 
that  became  functm  officio  by  payment  of  the  debt  which  it 
secured.^  But  it  is  now  provided  by  statute^  that  the  surety 
upon  paying  such  a  judgment  may  have  it  assigned  to  him- 

^  Dinkins  v.  Bailey,  23  Miss.  884 ;         *  Morrison  v.  Marriu,  6  Ala.  797 ; 

Conway  v.  Strong,  24*  Miss.  665.  Preslar  v.  Stallworth,  37  Ala.  402. 
«  Code,  1871,  5  2258.  ^  Sanders  w.  Watson,  14  Ala.  198; 

•  Swan  V.  Smith,  57  Miss.  548.  Smith  v.  Harrison,  33  Ala.  706. 

«  Yates  0.  Mead,  68  Miss.  787.  '  Foster  v.  Athenieam,  3  Ala.  302. 

•  Clemens  v.  Front,  3  Stew.  &  P.        *  Alabama  Civil  Code,  f  3167. 
345. 
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self,  and  may  enforce  it  for  his  indemnity,  against  the  prin- 
cipal debtor,  at  law  or  in  equity,  as  fully  as  the  creditor 
himself  might  have  done.^ 

In  Michigan,  ,the  payment  of  a  judgment  by  a  surety  with 
the  intent  to  avail  himself,  by  subrogation,  of  the  lien  of  the 
judgment,  will  not  in  equity  extinguish  the  debt  or  destroy 
the  force  of  a  levy  upon  the  execution.  Equity  will  enforce 
the  right  of  subrogation  by  keeping  the  debt  alive  and  pre- 
serving the  force  of  the  levy  for  the  protection  of  the 
surety.^ 

In  Iowa,  the  surety  on  his  payment  is  in  equity  subrogated 
to  the  rights  of  the  creditor  in  the  original  obligation,^  and 
may  enforce  the  same  as  of  the  class  to  which  it  originally 
belonged;^  but  at  law  his  payment  of  a  judgment  extin- 
guishes it,^  and  his  right  of  subrogation  is  not  available  until 
enforced  by  proper  legal  proceedings  seasonably  brought.^ 
He  may  take  an  assignment  of  the  original  obligation,  and 
then  enforce  the  creditor's  right.  ^ 

In  Indiana,  though  the  surety  may  enforce  all  the  rights 
of  the  creditor  in  the  original  obligation  by  having  it  properly 
assigned  to  himself,^  yet,  when  a  judgment  is  rendered  jointly 
against  two,  they  are  both  to  be  regarded  as  principals,  until 
one  of  them  is  shown  to  be  a  surety  for  the  other  ;^  and  when 
one  of  such  defendants,  claiming  to  be  merely  a  surety,  but 
without  any  judicial  determination  as  to  his  suretyship,  pays 
the  judgment,  he  cannot  have  execution  thereon  for  his  own 
use.^^  The  surety  should  establish  his  right  by  proper  pro- 
ceedings in  the  original  suit  or  by  subsequent  proceedings;^^ 

1  Bragg  V,  Patterson,  85  Ala.  233 ;  <  Johnston  v.  Belden,  49  Iowa,  301. 

Blackman  v.  Joiner,  81  Ala.  344 ;  Van-  ^  Schleissman   v,  Kallenberg,  72 

derveer  v.  Ware,  65  Ala.  606.  Iowa,  338. 

s  Smith  V.  Rumsey,  33  Mich.  183.  •  Manford  v.  Firth,  68  Ind.  83. 

*  HoUingsworth  v.  Pearson,  53  *  Klippel  v.  Shields,  90  Ind.  81. 
Iowa,  53.  So  in  the  case  of  bail.    Kane  v.  State, 

*  Searing  v.  Berry,  68  Iowa,  20 ;  78  Ind.  103. 

Brought  r.  Griffith,  16  Iowa,  26.  *•  Laval  ».  Rowley,  17  Ind.  36 ; 

»  Drefahl  ».  Tnttlc,  42  Iowa,  177 ;    Evans  v.  Moore,  84  Ind.  440. 
Bones  v.  Aiken,  35  Iowa,  534.  "  Scherer  v.  Schutz,  83  Ind.  543. 
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then  he  may  be  subrogated  to  the  creditor's  rights,  after 
paying  the  debt.^  ' 

In  Wueonsifij  a  surety  upon  paying  a  judgment  against 
himself,  his  principal,  and  his  co-sureties,  may  be  subrogated 
to  the  creditor's  rights  therein,  —  against  the  principal,  for 
the  full  amount  of  the  debt,  and  against  the  sureties  for  their 
proportions  thereof.  ^  The  judgment-lien  may  be  kept  alive 
against  the  other  judgment-debtors,  either  for  reimbursement 
or  for  contribution.' 

In  Minnesota^  a  surety  who  has  paid  a  judgment  against 
his  principal  and  himself  may  not  only  maintain  an  action 
at  law  against  his  principal  in  his  own  name,  but  may  also 
enforce  the  creditor's  original  judgment-lien  against  the 
principal  debtor.* 

In  KansaSj  by  statute,  sureties  who  have  paid  a  judgment 
rendered  against  their  principals  and  themselves  may  take 
an  assignment  from  the  judgment-creditor,  and  enforce  the 
execution  against  their  principals.^ 

In  lUinoiSy  the  surety ,  upon  paying  a  judgment  against  his 
principal,  may  take  an  assignment  of  it,  and  have  it  kept 
alive  for  his  benefit,  •  and  may  enforce  all  the  securities  held 
by  the  judgment-creditor.  ^  He  has  an  election  to  keep  the 
judgment  alive  against  his  principal,  or  to  treat  it  as  extin- 
guished and  sue  his  principal  for  reimbursement*  If  he 
takes  an  assignment  to  a  third  person  he  must,  before  enfor- 
cing execution  against  a  co-defendant,  procure  and  file  an 
assignment  to  himself.® 

In  Miasouriy  a  surety  who  pays  the  debt  of  his  principal  is 
entitled  to  an  assignment  of  the  instrument  paid.     Though 

*  Johnson  v.  Amano   Lodge,  92         »  Harris  v.  Frank,  29  Kans.  200. 
Ind.  150.  •  Men  v.  Powell,  108  Ills.  584. 

'  German  American  Savings  Bank        ^  Bioe  v.  Rice,  108  Ills.  199. 
V.  Fritz,  68  Wise.  390.  •  Katz  v.  Mocssinger,    110   Ills. 

•  Mason  v.  Pierron,  69  Wise.  585.  372 ;  Chandler  v.  Higgins,  109  lib. 
Wise.  Rev.  Stats.,  {  3021.  602. 

«  Kimmel  v.  Lowe,  28  Minn.  265.  *  Farwell  v.  Becker,  129  Ills.  261. 
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his  payment  extinguishes  the  obligation  so  far*  as  the  cred- 
itor is  concerned,  this  will  not  affect  the  rights  which  the 
surety  has  acquired  by  his  payment.  It  still  subsists  for  his 
benefit  as  against  his  principal.  ^  But  the  fact  of  suretyship 
must  be  judicially  etablished;  his  remedy  is  not  a  matter  of 
course.^  So  the  lien  of  a  judgment,  though  satisfied  by  one 
surety,  will  in  equity  be  kept  alive  as  between  co-sureties.^ 

In  Arkansas^  when  a  surety  pays  a  judgment  rendered 
jointly  against  his  principal  and  himself,  it  is  extinguished 
at  law;  and  the  surety  can  avail  himself  of  it  against  his 
principal  only  in  equity.^  Nor  can  it  be  kept  alive  against 
a  co-surety.^ 

In  TexaSy  the  surety,  upon  his  payment  of  the  debt  of  the 
principal,  is  entitled,  not  only  to  the  benefit  of  all  the  secu- 
rities, both  legal  and  equitable,  which  the  creditor  holds  in 
pledge  for  the  debt,  but  to  be  substituted  for  the  creditor  as 
to  the  very  debt  itself,  and  to  have  this  assigned  to  him; 
and  equity  will  regard  that  which  ought  to  be  done  as  done 
already,  where  this  is  necessary  to  sustain  an  action.^  If 
the  creditor  had  a  first  attachment  on  the  principal's  prop- 
erty, the  surety  after  payment  is  entitled  to  this.^  But  the 
issue  of  suretyship  must  be  made  and  settled  in  the  original 
suit.® 

In  Louisiana,  though  it  is  considered  that  at  the  common 
law  a  surety  would  not  be  subrogated  to  the  rights  of  the 
creditor  upon  his  paying  a  joint  judgment  against  himself 
and  his  principal,  but  that  the  judgment  would  be  extin- 
guished by  such  payment,^  yet  under  their  code  a  surety  who 

^  Benne  v.  Schnecko,  100  Mo.  250 ;         •  Bublett  v.  McKiimey,  19  Tex. 

Campbell  ».  Pope,  96  Mo.  468 ;  Bei>  438 ;  Jordan  r.  Hudson,  11  Tex.  82. 
thold  V.  Berthold,  46  Mo.  557.  ^  Krall  v.  Campbell  Printing  Press 

«  Hull  V.  Sherwood,  59  Mo.  172 ;  Co.,  79  Tex.  556. 
McDaniels  v.  Lee,  37  Mo.  204.  >  Fort  Worth  Bank  v.  Dangherty, 

•  Eumold  V.  Missouri  Bank,  44  81  Tex.  301. 

Mo.  336.  *  MoKee  v.  Amonett,  6  La.  Ann. 

«  Newton  v.  Field,  16  Ark.  216.        207. 

•  ChoUar  v.  Temple,  39  Ark.  238. 
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pays  a  judgment  recorered  against  the  principal  debtor  is 
thereby  subrogated  to  the  rights  of  the  creditor,  and  may 
issue  an  execution  on  the  judgment  in  the  name  of  the  cred- 
itor for  the  recovery  of  the  amount  which  as  surety  he  has 
paid ;  ^  and  since  the  surety  has  an  equitable  interest  in  the 
payment  of  the  demand  by  the  principal,  the  creditor  may 
permit  an  execution  to  issue  at  the  instance  of  the  surety.^ 

In  California^  one  of  two  co-defendants  paying  the  whole 
of  a  judgment  against  them  is  entitled  to  be  subrogated  to 
the  rights  of  the  plaintiff  in  the  judgment  to  the  extent  to 
which  his  payment  accrues  to  the  benefit  of  his  co-defendant ; ' 
but  this  right  does  not  arise  until  he  has  fully  satisfied  the 
judgment^  An  assignment,  however,  though  made  before 
maturity,  of  a  joint  and  several  promissory  note  to  one  of  its 
makers  from  the  payee  thereof,  constitutes  a  payment  and 
discharge  of  the  obligation.^ 

§  188.  Right  of  tbe  Bnre^  to  be  subrogated  to  the  Benofit  of 
the  Orlsinal  Obligation  denied.  — On  the  other  hand,  it  has  been 
maintained  in  some  jurisdictions  that,  although  the  surety  is 
entitled,  upon  his  payment  of  the  debt,  to  take  by  subrogation 
all  the  securities  which  the  creditor  held  for  the  debt,  this 
does  not  mean  that  the  original  obligation,  which  is  dis- 
charged by  the  payment,  shall  be  assigned  to  or  vested  in 
the  surety,  but  refers  only  to  such  securities  as  are  collateral 
to  the  principal  obligation.*  A  judgment  against  principal 
and  surety  is  taken  to  merge  that  relation  between  the  debt- 
ors,7  and  cannot,  after  a  payment  by  the  surety,  be  kept  alive 
against  the  principal,  for  the  benefit  of  the  surety.*  This  rule 
is  followed  in 

^  Connely  v.  Bourg,  16  La.  Ann.         *  Dennis  v.  Rider,  8  McLean,  C.  C. 

IDS  ;  Tardy  o.  Allen,  3  La.  Ann.  66.  451 ;   United    States   e.  Preston,   4 

>  Floker  v.  Bobo,  11  La.  Ann.  Wash.  C.  C.  446. 
609.  T  Findlay  v.  United  States  Bank,  8 

•  Coffee  V.  Tevis,  17  Calif.  839.  McLean,  C.  C.  44. 

«  McDermott  v.  Mitchell,  53  Calif.  •  McLean  v.  La&yette  Bank,  3 
616.  McLean,  C.  C  587. 

*  Gordan  v.  Wansey,  81  Calif.  77. 
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Vermont^  ^here  it  is  held  that  when  a  debt  is  paid,  though 
by  a  surety,  all  liens  and  securities  taken  or  obtained  in  legal 
proceedings  to  enforce  its  collection  are  also  extinguished.^ 
The  original  obligation  is  extinguished  as  to  all  the  debtors 
by  one  debtor's  payment  thereof.  ^ 

In  Ma8sackusett$j  a  debtor,  whether  principal  or  surety, 
who  pays  a  debt  for  which  others  are  bound  with  him,  there- 
by extinguishes  its  obligation,  and  can  obtain  indemnity  or 
contribution  from  the  other  debtors  only  by  an  independent 
action  against  them.^  The  original  debt  is  extinguished,  and 
no  further  action  can  be  maintained  upon  it,  though  the 
transaction  be  in  form  a  purchase  and  an  assignment  be  made 
of  the  debt.* 

In  Maine^  the  same  rule  prevails  as  that  adopted  in 
Massachusetts.^ 

In  Nevada,  a  surety  who  has  paid  a  note  and  had  it  assigned 
to  himself,  though  he  may  maintain  an  action  against  the 
principal  debtor  for  his  payment,  has  no  remedy  upon  the 
note  itself.® 

But  the  rule  generally  adopted,  except  in  these  States,  is 
that  a  payment  by  a  surety  does  not  necessarily  in  equity 
extinguish  the  original  obligation,  as  between  the  surety  and 
his  principal,  but  only  so  far  as  the  rights  of  the  creditor  are 
concerned.^ 

§  189.  Indemni^  hald  by  a  Surety  dtoobarged  by  his  Release 
from  zaabUity.  —  A  mortgage  given  to  the  surety  for  his  in- 
demnity by  the  principal    debtor   is  extinguished   by  the 

1  Moore  r.  Campbell,  36  Vt.  361.  Hathaway,  134  Mass.  69 ;  Gardner 

'  Dana  v.  Conant»  30  Vt.  246 ;  v.  Way,  5  Alien,  452 ;  Chapman  v. 

Allen  V.  Ogden,  12  Vt.  9 ;  Porter  v.  Collins,    12   Cash.   163 ;  Bryant  v. 

Gile,  44  Vt.  620.  fimitfa,  10  Cosh.  169 ;  Pray  v.  Maine, 

>  Adams  v.  Drake,  11  Cosh.  (Mass.)  7  Cush.  253. 
504 ;  Brackett  v.  Winslow,  17  Mass.        *  Whittier  v.  Heminway,  22  Me. 

153 ;  Hammatt  v.  Wyman,  9  Mass.  238  ;  Morse  v.  Williams,  22  Maine 

138.  17. 

«  Slade  V.  Mutrie,  156  Mass.  19 ;         •  Freyert  v.  Henry,  14  Nev.  191. 
New  Bedford  Savings  Institution  v.         ^  Jnfea,  {{  135, 136, 137. 
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surety's  discharge  from  liability.'^  If  the  original  debt  is 
paid,  and  the  surety  accordingly  discharged,  by  the  execution 
of  a  new  note  with  a  new  surety,  such  a  mortgage  is  extin- 
guished;^ and  it  cannot  be  kept  alive  by  an  assignment 
thereof  to  the  new  surety ; '  though  a  contemporaneous  verbal 
agreement  between  the  mortgagor,  the  mortgagee,  and  the 
new  surety  that  a  mortgage  of  personal  property  should 
stand  as  security  to  the  new  surety,  might  of  itself,  as  between 
the  parties,  constitute  a  valid  mortgage  of  the  property.^  If 
a  surety  who  holds  such  a  security  becomes  indebted  to  his 
principal  upon  a  different  transaction,  and  in  consideration 
thereof  assumes  the  payment  of  the  debt  for  which  he  was  a 
surety,  this  arrangement  will  release  the  security  in  his  hands.* 
But  a  mortgage  given  to  a  surety  for  his  indemnity  was 
allowed  to  pass  to  a  third  person  who  paid  the  money  for  the 
surety  on  the  faith  of  an  agreement  that  the  mortgage  should 
be  assigned  to  him.®  And  if  the  note  which  constituted  the 
original  indebtedness  is,  after  protest  for  non-payment,  paid 
out  of  the  proceeds  of  a  new  note  made  by  the  mortgagor 
and  indorsed  by  the  mortgagee  for  that  express  purpose,  the 
mortgage  will  not  thereby  be  discharged,  but  will  continue 
in  force  as  a  protection  to  the  mortgagee  against  his  liability 
upon  the  second  note.^  The  mere  change  in  the  form  of  the 
debt  does  not  discharge  the  security.® 

§  140.    Right  of  Sabrogation  among  Co-anreties.  —  One  of  two 

or  more  co-sureties  who  has  paid  the  debt  to  their  common 
creditor  may  be  subrogated  to  the  rights  of  that  creditor 
against  his  co-sureties,  to  enable  him  to  recover  contribution 

1  Newsam  ».  Finch,  25  Barb.  (N.  »  United  States  Bank  v.  Stewart,  4 

Y.)   175  ;    Yelverton   v,  Shelden,  2  Dana  (Ky.),  27. 

Sandt  Ch.  (N.  Y.)  481 ;  Hunter  v.  «  Brien  v.  Smith,  9  Watts  &  Scrg. 

Richardson,  1  Duv.  (Ky.)  247.  (Penn.)  78 ;  Haven  v.  Foley,  18  Mo. 

a  Albert  v.  Upton,  19  Pick.  (Mass.)  136. 

434.  ^  Chapman  v.  Jenkins,  31«  Barb. 

»  Bonham  v.  Galloway,  13  His.  68  ;  (N.  Y.)  164. 

Brooks  V.  Ruff,  1  Ala.  Sel.  Cas.  409.  •  Bobbitt   v.    Flowers,    1    Swan 

*  Brooks  V.  Ruff,  supra,  (Tenn.),  611. 
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from  them.^  He  will  be  subrogated  as  against  his  co-sureties 
in  most  of  the  States,  as  in  England  under  the  Mercantile 
Law  Amendment  Act,^  to  all  the  rights  of  the  creditor,  and 
entitled  to  enforce  all  the  creditor's  liens,  priorities,  and 
remedies,  as  well  against  his  co-sureties  as  against  the  prin- 
cipal debtor.^  This  right  will  pass  to  the  creditors  of  a 
co-surety  whose  means  of  obtaining  their  demand  have  been 
lost  by  their  debtor's  property,  upon  which  they  had  a  subor- 
dinate lien,  having  been  taken  to  pay  the  whole  obligation  of 
which  his  co-sureties  should  have  paid  a  part ;  *  and  to  a 
grantee  of  one  of  the  co-sureties,  who,  to  save  the  property 
which  he  has  purchased,  has  been  obliged  to  pay  a  judgment 
which  was  a  lien  upon  the  property  of  all  the  sureties,  against 
both  the  co-sureties  themselves  and  their  grantees  of  the 
other  property  upon  which  the  judgment  was  also  a  lien.* 
One  surety  in  a  joint  and  several  obligation  in  which  there 
was  a  warrant  to  confess  judgment,  having  paid  the  whole 
indebtedness,  may  enter  judgment  upon  the  obligation  to  his 
own  use,  and  have  execution  against  his  co-surety  for  the 
latter's  proportion.®  One  of  two  co-sureties  who  has  paid  the 
full  amount  of  a  civil  recognizance  will  be  allowed  to  use 
the  recognizance  for  the  purpose  of-  recovering  out  of  the  estate 
of  his  co-surety  one  half  of  the  sum  so  paid  by  him  J  If  one 
surety  has  received  property  or  security  for  or  to  be  applied 
upon  the  debt,  and  another  surety  is  then  compelled  to  pay  the 
whole  debt,  the  latter  can  follow  this  property  in  equity  and 


>  Hess's  Estate,  69  Penn.  St.  272  ;  2    Rawle  (Penn.),  128  ;    Howell  t;. 

Croft  V.  Moore,  9  Watts  (Penn.),  451 ;  Reams,  73  Nor.  Car.  391. 
Criafield  v.  Murdock,  127  N.  Y.  315  ;         *  Moore  v.  Bray,  10  Penn.  St.  519. 
Cuyler  v.  Ensworth,  6  Paige  (N.  Y.),         *  Fumold  v,  Missouri  Bank,  44 

32;  Feltonv.  Bissel,  25  Minn.  15.  Mo.  336. 

«  St.  19  &  20  Vic.,  c.  97,  §  5.  «  Wright  v,  Grover  &  Baker  S.  M. 

•  Stokes,  Ex  parte,  De  G.  (Bnkcy.)  Co.,  82  Penn.  St.  80. 
68 ;  Burrows  v,  McWhann,  1  Desaus.         '  Swan's  Estate,  Irish  B..  4  Eq. 

Eq.  (So.  Car.)  409;  Smith  v.Rmnsey,  209,    overruling    Salkeld  v.  Abbott, 

33  Mich.   183;    Hess's   Estate,    69  Hayes  &  Jones  Irish  Eq.  110,  and 

Penn.  St.  272 ;  Fleniing  v.   Beaver,  Onge  r.  Trudock,  2  Molloy,  42. 
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have  the  benefit  of  it,^  or  he  may  at  law  recover  its  valite  from 
the  surety  who  has  received  it.^  In  Massachusetts  the  en- 
forcement of  this  rule  has  been  refused  at  law,'  but  it  is  fully 
recognized  as  a'doctrine  of  equity.^ 

§  141.  Ck>4niretlM  entitled  to  the  Benefit  of  Beouiitles  held 
by  eaob  otber.  —  A  fund  deposited  by  the  principal  debtor  with 
one  of  his  sureties  as  a  security  against  the  latter's  liability 
will  inure  proportionally  to  the  benefit  of  all  the  co-sureties.^ 
In  the  absence  of  special  circumstances  all  the  sureties  are 
entitled  to  share  in  the  benefit  of  any  indemnity  which  their 
co-surety  may  have  taken  from  the  principal  debtor,^  even 
though  such  indemnity  may  have  been  intended  by  the  prin- 
cipal for  the  benefit  of  the  latter  surety  alone.'  Any  security 
given  to  one  surety  and  conditioned  for  the  payment  of  the 
common  indebtedness  will  inure  to  the  benefit  of  all  the  co- 
sureties.® Persons  who  are  subject  to  a  common  burden 
stand  to  each  other  upon  a  common  ground  of  interest  and 
of  right ;  and  whatever  indemnity  is  furnished  to  one  of  them 
by  him  for  whom  the  burden  is  assumed  must  be  applied 
equally  for  the  relief  of  all  the  associates.^    If  one  surety 


1  Hinsdill  v.  Murray,  6  Yt.  136.  Comegys  v.  State  Bank,  6  Ind.  357; 

'  Farham  v.  Qreen,  64*  Nor.  Car.  Eagan  v,  Jacocks,  4  De7.  Law  (Nor. 

436.  Car.),  263;  Gregory  v.  Marrell,  2 

»  Bowditch  V.  Green,  3  Met.  (Mass.)  Ired,  Eq.  (Nor.  Car.)  233 ;  Bobbin  v. 

360.  Flowers,  1  Swan  (Tenn.),  511 ;  Mo- 

^  New  Bedford  Savings  Institution  Mahon  v,  Fawoett,  2  Rand.   (Va.) 

V.  Hathaway,  134  Mass.  69,  72,  per  514;  Elwood  v,  Deifendorff,  5  Barb. 

Devens,  J.  (N.  I.)  398. 

»  Berridge  r.  Berridge.  44  Ch.  D.         »  steel  v.  Dixon,  17  Ch.  Div.  825 

168  ;  Scribner  v.  Adams,  73  Maine,  Cannon  v.  Connaway,  5  Del.  Ch.  559 

541 ;  Shaeffer  v.  Clendenin,  100  Penn.  Hartwell  v.  Whitman,  36  Ala.  712. 
St.   565 ;  Smith  v.  Conrad,  15  La.         ^  Logan  v.  Talbot,  59  Calif.  658 

Ann.  579 ;  Hall  v.  Robinson,  8  Ired.  Paul  v.  Berry,  78  Bis.  158 ;  State  v 

Law  (Nor.   Car.),   56;    Hayden  v.  Beming,  74Mo.  87,98;  Dyev.  Mann, 

Cornelius,  12  Mo.  321;  Aldrich  v.  lOMich.  291;  Bellv.Lamkin,  1  Stew 

Hapgood,  39  Yt  617 ;  Fishback  v.  &  P.  (Ala.)  460 ;  Low  t;.  Smart,  5  N 

Weaver,  34  Ark.  569.  H.  353 ;    Lane  v.  Staoey,    8  Allen 

«  Brown  v.  Ray,  18  N.  H.  102 ;  (Mass.),  41. 
Whiteman  v.  Harriman,  85  Ind.  49 ;        *  Nally  o.  Long,  56  Md.  567 ; 
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gets  possession  of  a  fund  bebnging  to  the  principal,  he  may 
not  take  the  entire  benefit  of  it,  but  must  share  it  with 
his  co-sureties.^  If  one  who  is  a  surety  for  the  same  princi- 
pal on  various  liabilities,  on  some  of  which  he  has  co'-sureties, 
takes  from  his  principal  security  generally  for  his  protection, 
this  is,  for  the  benefit  of  his  co-sureties,  to  be  apportioned 
among  all  the  demands  pro  rata.^  But  if  one  surety  takes 
from  his  principal  a  mortgage  for  his  protection  against  a 
particular  debt,  this  will  inure  to  the  benefit  of  his  co-sureties 
on  that  debt,  and  the  mortgagee  will  have  no  right  to  apply 
the  proceeds  of  the  security  to  the  payment  of  any  other 
debt,  to  the  prejudice  of  his  coH3urety.*  To  prevent  circuity 
of  action  and  attain  the  ends  of  natural  justice,  a  court  of 
equity  will  completely  indenmify  one  of  the  sureties  upon  a 
bond  by  means  of  a  lien  upon  the  property  of  the  principal 
existing  in  favor  of  another  surety,  notwithstanding  the 
former  surety  has  himself  relinquished  another  lien  upon 
the  same  property,  originally  created  for  his  indemnification.^ 
A  mortgage  executed  to  one  or  more  of  the  sureties  upon  Hxe 
official  bond  of  an  officer  will  inure  to  the  benefit  of  all  the 
sureties,  as  well  those  who  subsequently  become  such  under 
a  proper  and  lawful  order  of  court  requiring  additional  sure- 
ties upon  the  bond,  as  those  who  were  sureties  at  the  date 
of  the  mortgage.'^  The  same  rule  will  be  applied  to  property 
or  securities  deposited  by  one  co-surety  with  another  for 
their  joint  benefit,  as  to  securities  furnished  by  the  principal ; 


Neely  v.  Bee,  32  W.  Ya.  519 ;  Me-  323 ;  Pinkston  v.  Taliaferro,  9  Ala. 

Lewis   V.  Forgeraon,    59  Ga.  644;  547* 

Beinhart  v.  Johnson,  62  Iowa,  155 ;        *  Brown  v.  Ray,  18  N.  H*  102 ; 

Miller  v»  Sawyer,  30  Vermont  412 ;  Goodloe  v.  Clay,  6  B.  Mon.  (Ky.) 

Agnew  V,  Bell,  4  Waits  (Fennsylva-  236. 

nia),  31.  •  Steele  v.  Mealing,  24  Ala.  285. 

^  Leary  v,  Cliesliiie,  3  Jones,  Eq.        *  West  v.  Belches,  5  Mnnf.  (Ya.) 

(Nor.  Car.)  170 ;  Whipple  v.  Briggs,  187. 

88  Yt.  65 ;  Boughner  v.  Hall,  24  W.        »  Farmers'   Bank  v.  Teeters,  81 

Ya.  249 ;  Robinson  v.  Brooks  32  Ala.  Ohio  St.  36. 
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each  is  entitled  to  his  proportion,  and  only  to  his  proportion 
thereof.^ 

§  142.  A  Surety  cannot  have  Contribution  from  his  Ck>-8areties 
wlthont  aocoontliig  for  such  Security.  —  A  surety  who,  being  in- 
debted to  his  principal  or  having  received  property  or  security 
from  the  principal,  has  paid  the  whole  debt,  cannot  require 
contribution  from  bis  co-sureties  without  showing  that  this 
indebtedness  or  security  has  been  properly  disposed  of,  and 
is  insufficient  to  satisfy  the  debt  for  which  contribution  is 
demanded.'  If  he  has  appropriated  the  security  to  himself 
by  means  of  a  collusive  sale,  he  must  account  for  it  at  a  fair 
value.^  If  the  security  has  not  yet  been  disposed  of,  his 
remedy  is  in  equity.*  But  if  the  surety  who  has  paid  the 
debt  has  received  only  a  partial  indemnity  from  his  principal, 
he  may  recover  from  his  co-surety  the  latter's  proportionate 
share  of  the  balance.'^  And  if  indemnity  other  than  money 
has  been  provided  by  the  principal  for  his  sureties,  but  no 
satisfaction  has  been  realized  therefrom,  this  will  not  prevent 
the  surety  who  has  paid  the  debt  from  recovering  contribution 
from  his  co-sureties.®  The  principal  debtor  having  mortgaged 
to  one  of  his  sureties  as  security  against  his  suretyship  land 
worth  less  than  half  of  the  debt,  and  then  become  insolvent, 
the  unsecured  surety  gave  to  the  mortgagee  half  the  amount 
of  the  debt,  and  the  mortgagee  agreed  to  pay  the  debt,  and  to 
give  to  the  other  surety  half  of  all  that  he  might  receive  from 
the  principal  debtor ;  and  it  was  held  that  this  promise  in- 
cluded whatever  he  might  realize  upon  the  mortgage  prev- 
iously given  to  him  by  the  principal."   But  a  mere  indebtedness 

1  Mitchell  V.  Bass,  24  Tex.  392.  *  Morrison   v.  Poynte,    7    Dana 

«  Davis  V.  Toulmin,  77  N.  Y.  280 ;  (Ky.),  807. 
Neely  v.  Bee,  32  W.  Va.  519 ;  Mor-        »  Bachelder  v.  Fiske,  17    Mass. 

rison  v.  Poyntz,  7  Dana  (Ky.),  307 ;  464. 
Chilton  V.  Chapman,  13  Mo.  470.  •  Anthony  v.  Percifull,  8  Ark.  (3 

'  Sanders  v.  Weelbnrg,  107  Ind.  English),  494;  Johnson  o.  Vaughn, 

266  ;  Owen  v  MoGehee,  61  Ala.  440 ;  65  Ills.  425. 

Hall  V.  Bobinson,  8  Ired.  Law  (Nor.         "^  Sheldon    v.    Welles,    4    PicL 

Car.),  56.  (Mass.)  60. 
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of  the  surety  who  seeks  contribution  to  the  principal  is  not 
available  to  the  co-sureties ;  ^  and  where  lands  of  the  princi- 
pal debtor  are  sold  under  an  execution  against  him,  and  are 
purchased  by  one  surety  with  money  belonging  to  himself 
and  a  second  co-surety,  as  this  is  not  a  fund  coming  from  the 
principal,  a  third  co-surety  cannot  maintain  a  claim  to  parti- 
cipate in  the  benefit  of  the  purchase  as  indemnity  against  his 
liability  with  the  other  sureties.^ 

§  143.  A  Surety  holding  Seonrity  regarded  as  a  Trustee  thereof 
lor  his  Co-Burettes.  —  A  security  obtained  by  one  co-surety  for 
the  payment  of  the  debt  is  held  by  him  for  the  benefit  of  all 
the  sureties ;  he  is  a  trustee  for  his  co-sureties  as  to  such 
security ,8  and  is  subject  to  the  duties  which  arise  from  that 
relation,*  and  must  refrain  from  any  act  or  voluntary  omis- 
sion, by  which  such  security  will  be  depreciated  or  lost,  but 
must  faithfully  apply  it  to  the  payment  of  the  debt ;  or  he 
will  be  chargeable  to  his  co-sureties  with  the  amount  of  the 
security,  in  the  adjustment  of  their  proportions  of  the  debt.* 
He  must  use  reasonable  diligence  to  secure  the  application  of 
the  property  to  the  payment  of  the  debt.*  All  the  co-sureties 
are  liable  among  themselves  for  contribution  to  the  extent  of 
any  balance  that  may  remain  due  after  such  application.^  If 
one  surety  takes  from  the  principal  a  mortgage  or  other  se- 
curity to  indemnify  him  for  becoming  such  surety,  and  after- 
wards discharges  the  same,  it  being  of  sufficient  value  to  have 
paid  the  debt,  he  will  by  that  act  be  prevented  from  calling 

*  Davis  V.  Toulmin,  77  N.  Y.  280.        •  Simmons  v.  Camp,  71  Ga.  54 

*  Crompton  v.  Yasser,  19  Ala.  259.  Mandigo  r.  Mandigo,  26  Mioh.  349 

*  Hall  V.  Robinson,  8  Ired.  Law  Schmidt  v.  Coulter,  6  Minn.  492 
(Nor.  Car.),  56 ;  Sayles  r.  Sims,  73  Roberts  v.  Sayer,  6  T.  B.  Mon.  (Ky.) 
N.  Y.  551 ;  Hilton  v.  Crist,  5  Dana  188 ;  Fielding  v.  Waterhoose,  8  Jones 
(Ky.),  384;   Leggett  v.  McClelland,  ft  Spencer  (N.  Y.),  424. 

39  Ohio  St.  624 ;  Carpenter  v,  Kelly,  •  Goodloe  v.  Clay,  6  B.  Mon.  (Ky.) 
9  Ohio,  106.  236 ;  Kerns  v.  Chambers,  3  Ired.  Eq. 

*  Taylor  v,  Morrison,  26  Ala.  728 ;    (Nor.  Car.)  676. 

Ramsey  v.  Lewis,  30  Barb.  (N.  Y.)        *  John  v.  Jones,  16  Ala.  454. 
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on  big  co«uretie8  for  contribution.^  But  if  the  security  dis- 
charged is  of  unascertained  value,  it  haa  been  said  that  the 
only  remedy  of  the  co-sureties  is  in  equity ;  they  will  still  be 
liable  for  contribution  at  law.'  Where  one  co-surety,  having 
received  security  from  the  principal  debtor,  caused  the  same 
to  be  sold  for  enough  to  pay  the  debt,  but  never  collected 
the  money,  it  was  held  that  he  could  not,  upon  afterwards 
paying  the  debt,  recover  any  contribution  thereto  from  his 
co-surety ;  ^  nor  if,  having  collected  the  money,  he  had  then 
procured  the  original  debt  to  be  assigned  to  a  third  person  for 
his  benefit,  would  such  assignee  be  allowed  in  equity  to  collect 
anything  from  the  co-surety.^ 

§  144.  HIa  Rights  and  ZdabmtlM  towards  his  Co-avretiaa.  ^ 
The  surety  who  holds  securities  from  his  principal  will  be 
protected  from  loss  if  he  manages  them  with  prudence,  good 
faith,  and  integrity  ;  a  mere  change  of  the  security,  made  in 
good  faith,  and  not  resulting  in  loss,  will  not  discharge  his 
co-sureties  from  liability  for  contribution.^  If  his  security  is 
a  chattel  mortgage,  he  is  not  bound  to  take  possession  of  the 
property  until  he  has  paid  the  debt,  or  has  reason  to  appre- 
hend that  he  will  be  called  upon  to  pay  it,  and  that  the  prop- 
erty will  be  squandered ;  then,  if  he  fails  to  take  the  proper 
steps  to  preserve  the  security,  he  may  be  charged  by  his  co- 
sureties with  the  value  of  the  property  which  by  the  exercise 
of  due  diligence  he  might  have  secured.^  If  he  has  taken  a 
mortgage  as  security,  with  an  agreement  that  it  shall  not  be 
recorded,  he  cannot  be  charged  by  his  co-sureties  for  failing 
to  have  it  recorded  J  He  may,  as  against  his  co-sureties,  be 
allowed  for  his  necessary  and  reasonable  expenses  incurred 

*  Taylor  v,  Momaon,  36  Ala.  728 ;  •  Chiltoii  v.  Chapman,  13  Mo. 
Ramsey  v.  Lewis,  30  Barb.  (N.  Y.)    470. 

*03.  *  SilTey  v.  Dowdl,  63  Dls.  960. 

•  Paalin  a.  Kaighn,  27  N,  J.  Law,  »  Carpenter  v.  Kelly,  9  Ohio,  106. 
603 ;  Johnson  r.  Vanghn,  66  Dls.  •  Teeter  v.  Pieioe,  11  B.  Mon. 
425 ;  Anthony  a.  Percilnl],  8  Ark.  (3  (Ky.)  309. 

English)  494.  t  White  ».  Carlton,  62  Ind.  371 
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in  proteoting  the  securityy^  but  not  for  any  expenses  unneces- 
sarily incurred  without  the  consent  of  the  co-sureties.^  Where 
one  of  two  sureties  received  from  the  principal  debtor  the 
latter's  note  for  one-half  of  the  debt,  payable  on  demand,  by 
which  he  might  secure  himself  whenever  he  pleased,  and 
afterwards  took  another  note  from  the  principal  for  goods 
sold  to  him,  and  then  recovered  judgment  upon  both  notes, 
and  collected  on  the  execution  enough  to  pay  the  whole  of 
the  first  note  and  part  of  the  second,  and  then,  the  principal 
having  become  iusolvent,  the  sureties  paid  each  one-half  of 
the  debt  for  which  they  were  bound,  the  second  surety  being 
ignorant  that  the  first  had  received  any  indemnity  from  the 
principal,  it  was  held,  on  a  bill  in  equity  brought  by  the 
second  surety  against  the  first,  that  the  first  surety  must 
account  to  the  second  for  one-half  of  the  amount  of  the  in- 
demnifying note  that  he  had  thus  received  from  the  princi- 
pal.^ Where  one  surety  promised  the  principal  debtor,  if  the 
latter  would  consent  to  the  sale  of  certain  property  mort- 
gaged by  him  to  the  creditor  for  the  payment  of  the  debt, 
the  creditor  being  unwilling  to  sell  it  without  such  consent, 
to  buy  it  if  it  should  be  sold  for  less  than  its  value,  and  hold 
it  for  the  common  indemnity  of  himself  and  his  co-sureties, 
it  was  decided,  on  the  purchase  being  made  in  accordance 
with  the  agreement,  that  a  trust  immediately  arose  in  favor 
of  the  co-sureties,  which  could  be  enforced  at  their  instance ; 
that  the  surety  so  purchasing  would  be  responsible  for  the 
property  with  its  proceeds  and  profits,  and  for  all  losses  that 
could  be  prevented  by  the  care  and  diligence  which  trustees 
are  bound  to  exercise,  and  should  be  allowed  the  price  which 
he  paid  for  the  property.* 

§  145.    Surety  may  in  Bqaity  prevent  Discharge  of  Seonrity 
held  by  his  CoBorety. — One  surety  has  no  right  to  discharge 

*  Livingston  v.  Van  Rensselaer,  6         •  Jolm  r.    Jones,   16    Ala.   457 ; 
Wend.  (N.  Y.)  63;  Comegys  r.  State    Comegys  ».  State  Bank,  6  Ind.  357- 
Bank,  6  Ind.  357-  •  Miller  v.  Sawyer,  30  Vt.  412. 

«  Steele  v.  Brown,  18  Ala.  700. 


228  THE  LAW  OF  SUBROGATION. 

to  the  prejudice  of  his  co-surety  a  security  taken  for  the  in- 
demnity of  both.^  In  a  case  in  Massachusetts,  it  appeared 
that  A.  sold  goods  to  B.,  who  mortgaged  them  to  C,  to  secure 
the  latter  against  liability  upon  a  promissory  note  signed  by 
B.  as  principal  and  by  C.  and  D.  as  sureties.  The  mortgaged 
goods  were  levied  upon  in  a  suit  against  A.,  as  having  been 
sold  by  him  in  fraud  of  his  creditors.  C.  then  brought  a  suit 
against  the  attaching  officer  for  a  conversion  of  the  goods, 
but  afterwards  agreed  with  the  officer  to  discontinue  the  suit 
and  discharge  his  mortgage,  upon  the  officer*s  agreeing  to 
pay  part  of  the  note  and  to  collect  the  balance  thereof  from 
D. ;  and  it  was  held  that  D.  could  maintain  a  bill  in  equity 
against  the  officer  and  C,  to  restrain  the  discontinuance  of 
the  suit  and  the  discharge  of  the  mortgage,  and  for  leave  to 
prosecute  the  action  in  his  own  behalf.^ 

§  146.    Becurity  held  by  one  who  Is  both  a  Creditor  and  a 

Bnrety.  —  If  one  who  is  both  a  creditor  and  a  surety  takes 
security  for  the  debt  due  to  himself,  as  well  as  to  indemnify 
himself  from  his  liability  upon  his  suretyship,  he  is  entitled 
to  appropriate  so  much  of  it  as  is  necessary  for  the  payment 
of  his  own  claim  in  fuU.^  But  he  cannot  hold  it  against  his 
co-sureties  on  account  of  demands  against  the  debtor  which 
he  has  obtained  after  taking  the  security,  unless  it  was  agreed 
when  he  took  the  security  that  he  should  obtain  the  other  de- 
mands and  hold  the  security  for  them  also.^  Though  it  is 
settled  in  equity  that  if  one  surety  takes  a  security  from  the 
common  principal  for  his  own  indemnity,  this  will  inure  to  the 
benefit  of  all  his  co-sureties,  yet,  if  he  has  a  security  for  in- 
dividual claims  of  his  own  against  the  same  principal,  he  may 
hold  this  for  his  own  benefit.* 


1  Hayes  v.  Davis,  18  N.  H.  600.  In   Miller  t\   Sawyer,   30  Vt.   412, 

^  Sheehan  v.  Taft,  110  Mass.  331.  the  second  note  was  for  an  indebted- 

*  Wallace   v.   Greenlaw,    9    Lea  ness  incurred  after  the  taking  of  l^e 

(Tenn.),  116.  security. 

«  Brown  v.  Bay,  18  N.  H.  103.        *  McGune  v.  Belt,  45  Mo.  174. 
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§  147.  Surety  miut  contribute  to  Cost  of  Beourity  of  which  he 
seeks  the  Benefit  Waiver.  —  One  surety  cannot  claim  the  bene- 
fit of  indemnitj  obtained  by  his  co-surety  from  the  principal 
without  paying  his  proportion  of  the  consideration  therefor ; 
and  if  an  offer  of  indemnity  is  made  to  the  sureties  by  the 
principal,  on  the  condition  that  they  shall  give  him  a  release, 
which  offer  is  accepted  by  the  one  and  refused  by  the  other, 
though  the  latter  could  insist  that  the  proceeds  of  the  securi- 
ties thus  obtained  by  the  former  should  be  applied  in  reduc- 
tion of  the  common  debt,  yet  these  securities  could  in  no 
other  way  inure  to  his  benefit ;  and  this  application  would  dis- 
charge the  former  surety  from  contribution  to  the  latter,  if 
it  amounted  to  his  proportion  of  the  common  debt.^  The 
complainants  and  the  defendant  being  co-sureties  for  a  debtor 
to  whom  the  defendant  was  also  indebted,  the  principal  pro- 
posed to  relieve  the  defendant  from  his  liability  as  surety  by 
giving  a  new  note  with  other  sureties,  if  the  defendant  would 
give  him  a  sight  draft  for  the  amount  of  his  indebtedness,  or, 
if  he  failed  to  procure  the  defendant's  release  from  his  surety- 
ship, that  he  would  then  place  the  defendant's  notes  in  the 
hands  of  a  third  person,  for  the  indemnity  of  the  defendant 
alone :  the  complainants'  assent  to  this  arrangement  was  held 
to  be  a  waiver  of  the  right  which  they  would  otherwise  have 
enjoyed  to  participate  in  the  indemnity  thus  given  to  the  de- 
fendant. But  the  facts  that  the  complainants  objected  to  the 
principal's  making  an  assignment  for  the  benefit  of  his  sure- 
ties, because  this  would  injure  his  credit,  and  agreed  that  he 
might  procure  the  release  of  the  defendant  from  his  suretyship, 
if  the  latter  would  pay  him  the  amount  of  his  indebtedness, 
and  that  the  defendant  then  said  in  their  hearing  that  if  the 
principal  failed  to  carry  out  the  arrangement  for  his  relief 
he  should  take  measures  to  protect  himself,  are  not  sufficient 
to  establish  a  waiver  on  the  part  of  the  complainants  of  their 

1  White  V.  Banks,  81  Ala.  706. 
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legal  right  to  share  in  anj  indemnity  or  security  which  the 
defendant  might  afterwards  obtain  from  the  principal.^ 

§  148.  R%ht  of  one  Surety  to  stipiilatd,  on  beooming  mudk,  for 
a  Separata  Indemnity  to  himsell— But  if  One  Surety  on  becom- 
ing such  stipulates  for  and  receives  from  his  principal  a  sepa* 
rate  indemnity,  this  is  his  exclusively ;  and  his  co-sureties  can 
claim  from  him  only  the  surplus  of  the  proceeds  thereof  over 
what  is  necessary  for  his  indemnification ;  ^  so  also,  if  the 
co-surety  obtains  indemnity  from  a  third  party.'  He  has  the 
right  so  to  stipulate  for  a  separate  indemnity  to  himself ,  and 
to  apply  that  indemnity  upon  his  portion  of  the  common  lia- 
bility to  his  own  relief;  and  such  an  indemnity  can  be 
reached  by  his  co-sureties  only  when  it  was  taken  in  fraud  of 
their  rights  or  for  their  common  benefit.^  And  one  surety  is 
not  entitled  to  the  benefit  of  a  mortgage  which  was  given  and 
is  conditioned  merely  to  indemnify  his  co-surety  after  the  co- 
sureties had  adjusted  their  loss  by  each  of  them  paying  one- 
half  of  the  sum  for  which  they  were  bound.^  Though  whatever 
payment  one  surety  may  receive  from  the  principal  must  in 
general  inure  to  the  benefit  of  all,  yet,  where  payment  of  the 
debt  for  which  all  were  liable  has  been  made  by  one,  and  the 
claim  against  each  for  contribution  has  become  fixed,  each 
may  on  his  separate  account  look  to  the  principal  for  the 
reimbursement  of  his  own  share.^  And  one  of  two  sureties 
who  has  actually  paid  the  whole  debt  for  which  both  were 
liable  may  recover  from  the  other  surety  half  of  the  amount 
thereof,  although,  since  such  payment,  he  may  have  received 
from  the  principal  the  other  half  expressly  for  his  separate 
indemnity.^ 

^  Tyu8   V.  De  Jamette,  36  Ala.  *  Thompson  v.  Adams,  1  Frecm. 

880.  (Miss.)  235. 

*  Titcomb  v.  McAllister,  81  Maine,  *  Hall  v.  Cushman,  16  N.  H.  463. 
399 ;  Moore  v.  Moore,  4  Hawks  (Nor.  *  Gould  v.  Fuller,  18  Maine,  S64; 
Car.),  358.  Messer  v.  Swan,  4  N.  H.  481. 

*  Leggett  V.  McClelland,  39  Ohio  ^  Gould  v.  Fuller,  supra :  Faulin 
St.  624.  V.  Kaighn,  27  N.  J.  Law,  503. 
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§  149.  A  Co-surety  called  upon  for  Contribtttlon  becomes 
thereby  entitled  to  Subrogation.  >-  K  one  surety  calls  upon  bis 
co-surety  for  contribution,  be  must  at  tbe  same  time  permit 
the  latter  to  sbare  in  all  the  rights  to  which  he  has  him- 
self been  subrogated  by  his  payment.^  So  one  surety  for 
the  payment  of  a  judgment,  if  he  is  held  to  contribute  for 
tbe  benefit  of  a  co-surety  who  has  paid  the  judgment,  will 
thereupon  be  subrogated  to  the  lien  of  the  judgment  upon 
the  land  of  the  judgment-debtor.^  And  if  the  surety  who 
has  paid  the  debt  has  discharged  the  principal  from  liability 
therefor,  then,  as  this  would  prevent  the  subrogation  of  the 
co-sureties  against  the  principal,  they  cannot  be  compelled 
to  contribute  for  the  relief  of  the  surety  who  has  made  the 
payment.' 

§  150.  Bnbeequent  Bnretiea  not  entitled  to  Indemnity  provided 
for  Prior  BuretieB.  —  Although  the  rights  of  co-sureties  against 
each  other  are  not  affected  by  the  fact  that  they  became  sure- 
ties at  different  times,^  by  different  instruments,^  or  even 
without  each  other's  knowledge,^  if  only  they  are  as  among 
themselves  co-sureties,^  yet  sureties  who  bind  themselves 
after  the  liability  of  the  original  sureties  has  become  fixed 
are  not  entitled  to  share  in  the  benefit  of  an  indemnity  pro- 
vided for  the  original  sureties.'    Parties  to  a  promissory  note 

^  Arcedeckne,  in  re,  24  Ch.   D.  465 ;    Young   v,   Shunk,    30    Minn. 

709 :  Stanwood  v.  Clampitt,  23  Miss.  503. 
373.  *  Norton  v.  Coons,  3  Denio  (N. 

*  Green  v.  Milbank,  56  How.  Y.),  130;  Chaffee  v.  Jones,  19  Pick. 
Pr.  (N.Y.)  382.  (Mass.)  260;    Craythorne  v.    Swin- 

*  Fletciier  v.  Jackson,  23  Yermont,  burne,  14  Yes.  160. 

581.  T  Blake  v.  Cole,  22  Pick.  (Mass.) 

^  Warner   v.  Morrison,   3   Allen  97 ;  Taylor  v.  Savage,  12  Mass.  98 ; 

(Mass.),  566 ;  PoweU  v.  Powell,  48  Wells    v.    Miller,   66    N.    Y.    255 ; 

Calif.  235 ;  Monson  v.  Drakelej,  40  McPherson  v.  Talbot,  10  Gill  &  J. 

Conn.  552 ;  Boslej  v.  Taylor,  5  Dana  (Md.)  499 ;  Robertson  r.  Deatherage, 

(Ky.),  157.  82  His.  511 ;  Salyers  p.  Ross,  15  Ind. 

*  Armitage  v.  Pnlver,  37  N.  Y.  130. 

494;  Bell9.Jasper,2Ired.  Eq.  (Nor.  ^  Jniea,  f  131  et  8eq;  Hams- 
Car.)  597 ;  Jones  v.  Blanton,  6  Id,  berger  «.  Yancey,  83  Giatt.  (Ya.) 
115 ;  Loring  v.  Bacon,  3  Cash.(Mass.)    527* 
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are  prima  facie  liable  successively  in  the  order  fixed  bj  the 
note.  Accordingly,  the  accommodation-maker  of  a  note  cannot 
treat  a  mortgage  given  to  the  subsequent  accommodation  in- 
dorser  thereof  by  the  party  for  whose  benefit  the  note  was 
made,  conditioned  for  the  indemnity  of  the  indorser,  as  a 
security  taken  by  the  indorser  for  the  benefit  of  both  of  them, 
even  though  the  indorser  has  since  purchased  the  equity  of 
redemption  in  the  mortgaged  property;  the  maker  is  liable 
to  the  indorser  on  the  latter's  taking  up  the  note,  for  the 
amount  thereof,  less  only  the  actual  value  of  the  security.^ 
If,  however,  there  are  two  successive  accommodation  indor- 
sers  of  a  note,  and  the  second  indorser,  having  been  furnished 
by  the  maker  with  means  to  pay  the  note,  promises  the  first 
indorser  to  apply  these  means  for  that  purpose,  and  thereby 
lulls  the  first  indorser  into  inaction  which  would  result  in  his 
injury  if  held  to  pay  the  note,  this  promise  creates  an  equity 
in  favor  of  the  latter  which  will  support  an  action  by  him 
against  the  second  indorser.^  The  principal  in  a  bond  as- 
signed a  claim  to  a  trustee  for  the  indemnity  of  his  sureties, 
in  trust  to  collect  the  claim  and  apply  its  proceeds  to  the 
payment  of  the  bond.  Before  the  claim  was  collected,  a  suit 
was  brought  upon  the  bond;  and  the  sureties  contributed 
ratably  to  its  payment  One  of  the  sureties  having  obtained 
a  decree  against  the  principal  for  what  he  had  paid,  took  the 
principal  in  execution,  and  obtained  from  him  a  bond  with 
sureties,  which  was  afterwards  forfeited,  and  the  new  sureties 
paid  the  amount  of  the  decree.  The  trustee  having  after- 
wards collected  the  claim  assigned  to  him,  it  was  held  that 
the  new  sureties  could  not  participate  in  this  trust  fund,  by 
subrogation  to  the  rights  of  the  original  surety  whom  they  had 
satisfied ;  that  the  surety  who  had  obtained  the  new  bond  was 
bound  to  proceed  thereon  against  the  sureties  therein,  and 
could  come  upon  the  trust-fund  only  for  any  deficiency  in 

^  Post  V.  Tradesmen's  Bank,  28         *  Bice  v.  Truesdell,  28  N.  J.  £q. 
Conn.  420.  200. 
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his  recoverj  from  them;  and  that  the  sureties  in  the  new 
bond  could  not  resort  to  the  trust-fund  for  their  reimburse- 
ment except  to  the  extent  of  any  surplus  that  might  re- 
main after  the  full  indemnification  of  the  original  sureties.^ 
But  the  original  sureties  would  not  lose  their  rights  bj 
afterwards  becoming  sureties  for  the  payment  of  a  judg- 
ment recovered  for  the  original  debt;  if  they  were  then 
compelled  to  pay  the  judgment,  they  would  be  subrogated 
as  if  they  had  been  held  on  their  original  obligation,  so 
far  as  their  interposition  had  not  resulted  injuriously  to 
their  co-sureties.^ 

§  151.  Extent  of  the  Right  of  Subrogation  among  Co-snretieB. 
Creditor's  Interference  with  the  Right.  —  The  subrogation  of  a 
surety  against  his  co-sureties  is  the  equitable  right  of  the 
surety  himself,  and  is  not  affected  by  the  relations  existing 
between  the  principal  debtor  and  the  co-sureties  against 
whom  the  right  is  sought  to  be  exercised.^  It  will  be  carried 
only  to  the  extent  of  recovering  from  them  their  reasonable 
proportions  of  what  he  has  paid,^  not  exceeding,  however, 
the  amount  of  the  obligation  ;  ^  for  whenever  two  persons  are 
compelled  to  contribute  to  a  common  burden  all  the  advan- 
tages acquired  by  one  in  dealing  with  the  common  creditor 
will  be  made  to  inure  equally  to  the  benefit  of  all.^  A  surety 
who  has  paid  the  principal  obligation  by  a  conveyance  of  real 
estate  can  recover  contribution  from  his  co-surety  only  upon 
the  basis  of  the  real  value  of  the  land,^  though  the  price  at 

^  Givens  v.  Nelson,  10  Leigh  (Va.),  Mass.  69 ;  Apperson  v.  Wilbonni,  58 

382;   Langford  v.   Ferrin,  5  Leigh  Miss.    439;    Rutherford   v.    Branch 

(Va.),  553.  Bank,  14  Ala.  92. 

'Preston   v.    Preston,    4   Gratt         *  Fuselierv.Babinean,  14La.  Ann. 

(Ya.)  88.  764 ;  Sinclair  v.  Eedington,  56  N.  H. 

*  Himes  v.  Keller,  3  Watts  ft  Serg.  146 ;  Edmonds  v.  Sheahan,  47  Tex. 
(Penn.)  401 ;  Bronghton  v,  Robinson,  443 ;  Jordan  v,  Adams,  7  Ark.  (2 
11  Ala.  922.  English)  348. 

*  See  Snowdon,  ex  parte,  Snowdon,         *  Steel  v.  Dixon,  17  Ch.  Div.  825 ; 
in  re,  17  Ch.  Div.  44 ;  New  Bedford  Owen  v.  McGehee,  61  Ala.  440. 
Sayings  Institution  v.  Hathaway,  134         '  Hickman  v.  McCurdj,  7  J.  X 
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which  it  was  taken  by  the  creditor  maj  be  eridence  of  this 
value.^  One  of  the  Bureties  of  an  administrator  who  has 
bought  up  at  a  discount  legacies,  for  the  payment  of  which 
the  sureties  were  bound,  will  be  allowed  to  charge  his  co- 
surety only  with  his  proportion  of  the  expense  actually  in- 
curred therefor.^  A  surety  cannot  by  means  of  an  assign- 
ment of  the  creditor's  remedies  recover  from  his  co-sureties 
more  than  their  reasonable  proportions  of  what  he  has  him- 
self paid.'  Nor  will  sureties  upon  one  obligation  have  any 
equitable  right  to  securities  given  by  the  same  debtor  to  his 
sureties  upon  a  different  obligation.^  A  surety  will  not,  as 
against  his  co-suretieS|  be  subrogated  to  any  remedies  for  a 
debt  which  his  co-sureties  had  the  right  to  require  him  to 
discharge.^  The  doctrine  of  contribution  between  co-sureties 
is  not  founded  upon  contract,  but  is  the  result  of  general 
equity.^  And  any  interference  by  the  creditor  with  ihe  sure- 
ties' right  of  subrogation  against  each  other  will,  to  the  ex- 
tent of  the  injury  received  thereby,  discharge  the  sureties  who 
are  so  injured,^  just  as  a  similar  interference  with  their  rig^t 
of  subrogation  against  their  principal  would  hare  discharged 


Marsh.  (Ky.)  555 ;  Edmonds  v.  Shea-  Johns.  174;  McKimo.  Demmoo,  ISO 

han,  47  Tex.  443 ;  Jordan  v.  Adams,  7  Mass.  404 ;  Greenfield  Savings  Bank 

Ark.  (2  English)  348.  v.  StoweU,  133  Mass.  196 ;  Howe  v. 

1  Jones  V.  Bradford,  25  Ind.  305.  Peabody,  2  Gray  (Mass.),  556 ;  Smith 

*  Tarr  v.  BATenscroft^  12  Gratt.  v.  United  States,  2  Wallace,  219; 
(Va.)  642.  Shock  r.  Miller,  10  Penn.  St.  401; 

*  New  Bedford  Savings  Institution  Elingensmith  v.  Klingensmith,  31 
V.  Hathaway,  134  Mass.  69 ;  Kelly  v.  Penn.  St.  460 ;  Ide  v,  CharchiU,  14 
Page,  7  Gray  (Mass.),  213.  Ohio  St  372 ;  State  v.  Van  Pelt,  1 

*  Lacy  V.  Rollins,  74  Tex.  566.  Smith  (Ind.),  118 ;  Martin  v.  Taylor, 
»  McCrory  v.  Parks,  18  Ohio  St.  1.  8  Bush  (Ky.),  384 ;  MitcheU  ©.  Bur. 

*  Bering  v.  Winchelsea,  1  Cox,  ton,  2  Head  (Tenn),  613;  Jemison 
Ch.  Gas.  318 ;  Dennis  v.  Gillespie,  24  v.  (Governor,  47  Ala.  390 ;  Lower  o. 
Miss.  581 ;  Brindle  v.  Page,  21  Yt.  Buchanan  Bank,  78  Mo.  67 ;  State  v. 
94 ;  Fletcher  v.  Grover,  11  N.  H.  Matson,  44  Mo.  305 ;  Dodd  v.  Winn. 
368.  27  Mo.  501 ;  Rice  v.  Morton,  19  Ma 

^  Stirling  v.  Forrester,  8    Bligh,  263.     Camtra,  where  the  sureties  were 

575 ;  Hodgson  v.  Hodgson,  2  Keen,  under   a   several    liability,   Teutonia 

704 ;  Evans  v.  Bremridge,  2  Kay  &  Bank  v,  Wagner,  37  La.  Ann.  732. 
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ihem.^  The  same  n^t  exists  between  co-sureties  to  be  re- 
lieved to  the  extent  of  the  share  of  each  in  the  debt  by  the 
acts  of  the  creditor  as  exists  between  them  and  their  principal 
to  be  relieved  of  the  whole  debt  by  similar  acts  of  the  creditor 
with  their  principal ;'  and  when  the  creditor  by  his  acts  dis- 
charges one  surety,  or  abandons  a  lien  upon  his  property  for 
the  debt,  he  can  hold  the  other  surety  only  for  a  pro  rata 
share  of  the  debt.'  This  doctrine  is  to  be  limited  in  the 
same  manner,  and  with  similar  diversities  of  the  decisions, 
as  is  the  case  with  the  similar  doctrine  of  the  release  of  the 
sureties  by  the  creditor's  interference  with  their  rights  against 
their  principal.* 

§  152.    One  Borety  holding  Socurity  from  the  Prinoipal  holds 

it  for  the  Whole  Debt  —  As  one  of  several  sureties  who  holds 
security  from  the  principal  debtor  to  secure  him  against  his 
suretyship  holds  it  prima  facie  for  the  benefit  of  his  co- 
sureties as  well  as  of  himself,  so  he  has  a  valid  lien  upon  it, 
as  against  his  principal,  for  the  whole  debt.'  Accordingly, 
where  the  principal  maker  of  a  note  which  was  also  signed  by 
three  others  as  his  sureties  made  a  mortgage  of  personal  prop- 
erty to  one  of  his  sureties  conditioned  to  indemnify  him  against 
his  liability  for  the  debt,  the  mortgagee  was  allowed,  in  an 

1  Antea,  §  119  et  seq.  Cress.  682 ;  s.  c,  3  Dowl.  &  Ry.  112 ; 

•  Lewis  V.  Armstrong,  80  Ga.  402 ;  Thompson  v.  Lack,  3  Man.,  Gr.  &.  Sc! 
Waggoner  ».  Walrath,  24  Hun  (N.  540;  Hood  v,  Hayward,  26  Abbott 
Y),  443.  New  Gas.  (N.  Y.)  271,  affirming  s. c, 

«  Ex  parte  Gifford,  6  Vesey,  805  ;  48  Hun,  330 ;  Wflbur  ».  Williams,  16 

Stirling  v.  Forrester,  3  Bligh,  575;  R,   I.   242;    Chipman  w.  Todd,   60 

Rice  t;.  Morton,  19  Mo.  263 ;  People  Maine,  282 ;  Frederick  ©.  Moore.  13 

V.  Buster,  11  Calif.  215  ;  Gordon  v,  B.  Mon.  (Ky.)  470 ;  Hewitt ».  Adams, 

Moore,  44  Ark.  349 ;  Nortb  American  1  Patton  &  Heath  (Va.),  34 ;  Ide  v\ 

Ins.  Co.  ».  Handy,  2  Sandf.  Ch.  (N.  Churchill,  14  Ohio  St.  372. 
Y.)  492.    And  see  Smith  ».  State,  46         »  McWhorter   w.  Wright,   5   Ga. 

Md.  617;  State  v.  Atherton,  40  Mo.  555;    Bellune  v.   Wallace,   2   Rich! 

209 ;  Alexander  v.  Byrd,  85  Va.  690.  Law  (So.  Car.),  80 ;  Pringle  v.  Sizer, 

*  AMiea,  §  119  «t  9eq.  And  see  2  Rich.  h.  s.  (So.  Car.)  59 ;  Tunneli 
Ward  V,  New  Zealand  Bank,  8  App.  v,  Jefferson,  5  Harringt.  (Del.)  206 ; 
Cas.  755  ;  Clarke  v.  Birley,  41  Ch.  D.  Miller  ».  Howry,  8  Poi.  k  Watts 
422 ;   Collins  i;.  Prosser,  1  Bam.  &  (Penn),  374. 
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action  against  the  mortgagor's  assignee  in  insolvencr,  who 
had  sold  the  property,  to  recover  the  proceeds  of  this  property 
to  the  extent  of  his  legal  liability  upon  the  note,  although  he 
had  paid  no  part  of  the  amount  due  thereon,  and  his  co- 
sureties were  equally  liable  with  himself  for  the  payment 
thereof,  and  although  the  consideration  named  in  the  mort- 
gage was  only  one-third  of  the  amount  of  the  note ;  and  parol 
evidence  was  held  to  be  inadmissible  to  show  that  the  princi- 
pal debtor  had  intended  in  giving  the  mortgage  to  secure  the 
mortgagee  only  to  the  extent  of  one-third  of  what  was  due 
upon  the  note,  under  the  belief  that  this  would  be  a  full 
indemnity  for  his  liability.^ 

§  153.  Co-snretieB'  Right  of  Bttbrogation  sabject  to  Iiegal  Rights 
of  Third  PartieB.  —  The  equitable  right  of  one  surety  upon  his 
payment  of  the  debt  to  be  subrogated  to  the  benefit  of  securi- 
ties or  property  of  the  principal  in  the  hands  of  a  co-surety 
must  yield  to  rights  which  have  accrued  to  others  upon  the 
strength  of  the  apparent  legal  title  to  such  property.  Ac- 
cordingly, where  an  absolute  deed  of  land  was  made  to  three 
persons,  for  the  real  purpose  of  securing  them  against  their 
liability  as  sureties  for  a  debt  of  the  grantor,  and  they  agreed 
to  reconvey  the  land  to  him  upon  his  payment  of  the  debt, 
and  then  two  of  the  sureties  were  compelled  to  pay  the  debt, 
the  grantor  and  the  other  surety  having  become  insolvent, 
it  was  held  that  the  levy  of  an  execution  by  a  creditor  of  the 
insolvent  surety  upon  the  latter's  undivided  portion  of  the 
land  vested  in  such  creditor  the  title  to  that  portion,  unaf- 
fected by  any  equitable  claims  of  the  sureties  who  had  paid 
the  debt.' 

§  154.  The  Creditor  may  be  substitated  to  the  Benefit  of  Be- 
onrity  for  the  Debt  held  by  a  Surety.  —  A  creditor  has  also  an 
equitable  right  to  be  substituted  to  the  benefit  of  any  col- 
lateral security  for  the  debt  which  the  principal  debtor  has 

1  Barker  v.  Buel,  5  Cash.  (Mass.)  *  Jewett  v.  Bailey,  5  Greenl.  (Me.) 
619.  87. 
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given  to  his  surety ;  ^  and  where  property  has  been  conveyed 
in  trust  for  such  a  purpose,  the  creditor,  although  he  was  no 
party  to  the  conveyance,  may  by  a  bill  in  equity  have  the 
property  applied  to  the  payment  of  his  demand.  ^  The  cred- 
itor will  be  entitled  to  the  benefit  of  a  mortgage  assigned  by 
the  principal  debtor  to  a  trustee  for  the  protection  of  his 
surety,  with  authority,  on  default  in  the  payment  of  the  debt, 
to  collect  the  mortgage-notes  and  pay  the  debt  out  of  the  pro- 
ceeds.^ And  a  trustee  who  holds  property  which  has  been 
assigned  to  him  by  the  principal  debtor,  with  authority  at 
the  request  of  the  surety  on  the  latter's  being  threatened  with 
loss  by  reason  of  his  suretyship,  to  sell  enough  of  the  prop- 
erty to  save  the  surety  harmless,  is  not  bound  to  wait  until 
the  surety  shall  have  been  actually  compelled  to  pay  the 
money,  but  should  relieve  the  surety  from  responsibility, 
whenever  he  hUs  the  funds  in  hand  for  that  purpose.^  The 
creditor  is  in  equity  entitled  to  the  benefit  of  collateral  secu- 
rity for  the  payment  of  the  debt  taken  by  a  surety  from  the 
principal  debtor,  although  he  did  not  originally  rely  upon 
such  security,^  or  even  know  of  its  existence.^  The  creditor 
and  the  surety  have  correlative  rights;  each  is  entitled  to 
the  benefit  of  the  securities  held  by  the  other  for  the  payment 
of  the  debt.^     The  creditor  may,  if  necessary,  compel  the 

*  Maure  v.  Harrison,  1  Eq.  Cas.  Ab.  *  Daniel  v,  Joyner,  3  Ired.  Eq. 
97 1  Owens  v.  MUler,  29  Md.  144;  (Nor.  Car.)  513;  Morton  v.  Lowell, 
Roberts  v.  CJolvin,  3  Gratt.  (Va.)  358  ;    56  Tex.  643. 

Loehr  v.  Ck>lbom,  92  Ind.  24;  Ala-        *  Cooper   v.  Middleton,  94  Nor. 

bama  Ins.  Co.  v,  Anderson,  67  Ala.  Car.  86;   Daniel  v.  Hunt,  77  Ala. 

425 ;  Saffold  v.  Wade,  51  Ak.  214 ;  567. 

Troy  V.  Smith,  33  Ala.  469 ;  Seibert  v.         •  Higgins  v.  Wright,  43  Barb.  (N. 

Trae,  8  Kans.  52.  Y.)  461 ;   Morehead  v.  Duncan,  82 

'  United  States  Bank  v.  Stewart,  4  Penn.  St.  488 ;    Rice's   Appeal,  79 

Dana  (Ky.),  27 ;  Ray  ».  Proffett,  15  Penn.  St  168  ;  Kinsey  v.  McDearmon, 

Lea  (Tenn.),  517 ;  Kinsey  ».  McDear-  5  Coldw.  (Tenn.)  392 ;  Carpenter  v. 

men,  5  Coldw.  (Tenn.)  392 ;  Miller  Bowen,  42  Miss.  28. 
V.  Lancaster,  5  Coldw.  (Tenn.)  514 ;         ^  United  States  p.  Stnrges,  1  Paine, 

King  V.  Harman,  6  La.  607.  525 ;    Saylors  v.   Saylors,  3  Heisk. 

*  Callum  V.  MobQe  Bank,  23  Ala.  (Tenn.)  625 ;  Osbom  v.  Noble,  46 
797.  Miss.  449. 
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suretj  to  surrender  to  him  any  peculiar  means  which  have 
been  intrusted  by  the  principal  debtor  to  the  surety  for 
the  purpose  of  securing  the  payment  of  the  debt^  such  as  a 
mortgage  on  real  or  personal  property,  or  any  other  collateral 
security  held  by  the  surety.^ 

§  155.  Seowity  held  by  a  Surety  regarded  ae  a  Trust  for  the 
Payment  of  the  Debt  —  The  security  for  the  debt,  in  whoseso- 
ever hands  it  may  be,  is  treated  as  a  fund  held  in  trust  for 
the  payment  of  the  debt:^  if  in  the  hands  of  the  creditor,  the 
surety,  upon  paying  the  debt,  will  be  subrogated  to  it  for  his 
indemnity ;  if  in  the  hands  of  a  surety,  the  creditor  may  re- 
sort to  it  to  secure  the  payment  of  his  demand.^  Accord- 
ingly, such  a  security  may  by  agreement  of  the  parties  be 
passed  to  a  stranger,  upon  his  paying  the  original  debt  at  the 
request  of  the  debtor,  and  will  be  enforceable  in  the  hands  of 
such  stranger.*  All  demands  received  by  the  surety  from 
the  principal  debtor  for  the  purpose  of  discharging  the  deb^ 
either  by  their  transfer  to  the  creditor  or  by  the  payment  of 
their  proceeds  to  the  creditor,  are  held  by  the  surety  in  trust 
for  the  creditor.*  Equity,  regarding  the  security  as  a  trust 
fund  created  for  the  payment  of  the  debt,  will  compel  the 
surety  to  apply  it  for  that  purpose,*  and  a  voluntary  transfer 
of  such  a  security  by  the  surety  to  the  creditor  will  be  upheld 
as  if  it  had  been  made  under  a  decree  of  the  court.  ^    The 

^  Redfield,   Ck.,  in  McCollam  v.  *  First  National  Bank  of  Madison 

Hincklej,  9  Vt  143,  149 ;  Varney  v.  v.  Schlasser,  2  S.  W.  Rep.  145. 

Hawes,  68  Maine,  442 ;  Matthews  v.  •  Barton  v.  Croydon,  63   N.  H. 

Joyce,  85  Nor.  Car.  258  ;  Gannon  r.  417 ;  Holt  v  Penacook  Savings  Bank, 

McDaniel,  46  Tex.  304.  62  N.  H.  551 ;  Kunkel  v,  Fitzhugh, 

2  Pratt  t;.  Thoni ton,  28  Maine,  355;  22   Md.   567;  Mast    v.   Raper,   81 

Clark  V.  Ely,  2  Sandf.  Ch.   (N.  Y.)  Nor.  Car.  330 ;  Green  v.  Dodge,  6 

166 ;  Price  v,  Tmsdell,  28  N.  J.  Eq.  Ohio,  80. 

200 ;  Daniel  v.  Joyner,  3  Ired.  Eq.  *  United  States  v.  Sturges,  1  Paine, 

(Nor.  Car.)  513 ;  Montgomery's  Snc-  C.  C.  525 ;  Paris  v.  Hnlett,   26  Vt. 

cession,  2  La.  Ann.  469.  308 ;  Vail  v.  Foster,  4  N.  T.   312 ; 

'  New  London  Bank  v.  Lee,  11  Ross  v.  Wilson,  7  Sm.  &  M.  (Miss.) 

Conn.  112 ;  Holmes  o.  Bacon,  28  Miss.  753. 

607 ;  Heid  ©.  Vreeland,  30  N.  J.  Eq.  '  Paris  v.  Hnlett,  26  Vt.  308 ; 

691.  Carlisle  o.  Wilkins,  51  Ala.  371. 
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effect  of  a  mortgage  or  other  security  given  by  the  principal 
debtor  to  his  surety,  conditioned  that  the  principal  will  him* 
self  pay  the  debt  and  hold  the  surety  harmless  therefrom,  is 
to  create  a  trust  and  an  equitable  lien  for  the  creditor ;  ^  and 
the  surety  will  hold  the  property  subject  to  such  trust,  even 
though  his  own  liability  may  have  been  defeated  by  his 
decease  or  by  the  operation  of  the  Statute  of  Limitations,^  or 
by  the  creditor's  indulgence  given  to  the  principal  debtor.' 
The  surety  cannot  defeat  this  trust  by  a  conveyance  of  the 
property,  except  it  be  to  a  bona  fide  purchaser  for  value  with- 
out notice ;  ^  and  the  record  of  such  a  mortgage  of  real  estate 
will  be  constructive  notice  of  the  trust,*  so  that  creditors  of 
the  surety,  or  purchasers  from  him,  even  after  his  foreclos- 
ure of  the  mortgage,  cannot,  by  means  of  an  attachment  or 
conveyance  of  the  property,  take  it  discharged  of  the  trust ;  ^ 
nor  will  it  be  defeated  by  the  subsequent  insolvency  or  bank- 
ruptcy of  the  principal  and  the  surety,  or  either  of  them.^ 
By  such  a  mortgage  the  property  is  pledged  to  the  surety  for 
the  payment  of  the  mortgagor's  debt;  and  the  pledge  is  not 
redeemed,  nor  the  equitable  lien  discharged,  until  the  debt  is 
actually  paid.'  The  surety  cannot  himself  discharge  the 
trust  or  relieve  the  property  from  the  burden  to  the  prejudice 
of  the  creditor.*  He  may  obtain  security  for  the  creditor, 
but  he  cannot  discharge  it  ^^ 

*  Markell  v.  Eichelberger,  13  Md.  «  Ijaraes  v,  Gaither,  93  Nor.  Car. 
79;  McMullen  v.  Neal,  60  Ala.  35  S;  Blackwood  v.  Jones.  4  Jones 
552;    Richards   v.  Yoder,  10    Neb.    Eq.  (Nor.  Car.)  54. 

429.  «  Eastman  v.  Foster,  8  Met.  (Mass.) 

«  Crosby  ©.  Crafts,  5  Hun  (N.  T.),  19;  Vail  v.  Foster,  4  N.  Y.  312. 

327 ;    Eastman   v.    Foster,   8    Met.  '  Carlisle  v.  Willuns,  51  Ala.  371 ; 

(Mass.)  19 ;  Cowan  v.  Telford  6  Lea  Eastman  v.  Foster,  8  Met.  (Mass.)  19. 

(Tenn.),  449.  >  Aldrich  v.  Blake,  134  Mass.  582 ; 

*  Helm  V,  Young,  9  B.  Mon.  (Ky.)  SAato,  C.  /.,  in  Eastman  v.  Foster, 
394.  supra  ;  Graydon  v.  Church,  7  Mich.  36. 

*  MoRady    v.    Thomas,    16  Lea  •  Osbom  v.  Noble,  46  Miss.  449 ; 
(Tenn.),  173 ;  Carpenter  v.  Bowen,  42  McMullen  v.  Neal,  60  Ala.  552. 
Miss.  28;  Ross  v.  Wilson,  7  Sm.  &  ^  Simsont.  Brown,  6  Hun(N.  Y.), 
M.  (Miss.)  753 ;  Seibert  v.  Thompson,  251. 

S  Kans.  66. 
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§  lt56.  Croditox's  Right  to  Saonrity  held  by  a  Snrety  who  is  also 
a  Creditor  of  the  PrinoipaL  —  It  has  sometimes  been  held  in 
Kentucky  and  in  Mississippi  that  a  mortgage  given  by  a  prin- 
cipal debtor  to  his  sureties,  both  to  protect  them  against  the 
debt  for  which  they  are  sureties  and  to  secure  a  debt  due  to 
them  from  himself,  will  be  applied  to  the  payment  of  both 
debts  pro  rata.^  The  rule  has  been  laid  down  that  since  the 
sureties  are  qiuisi  trustees  for  the  creditor  in  respect  to  such 
security,  they  are  bound  to  pay  over  the  first  proceeds  thereof 
to  the  common  creditor,  instead  of  applying  them  upon  their 
own  demand  or  paying  them  to  their  own  general  creditors.* 
If  the  circumstances  of  the  case  are  such  as  to  show  what 
was  intended  to  be  the  priority  of  the  respective  parties,  that 
intent  will  be  carried  out.*  Neither  the  creditor  nor  the 
surety  can  destroy  the  rights  of  the  other  in  such  a  security ; 
each  will  be  protected  from  injury  by  the  acts  of  the  other.* 
The  right  of  the  surety  to  apply  the  security  to  the  payment 
of  his  own  demand  before  meeting  that  upon  which  he  is 
liable  as  surety,  has  also  been  maintained.^  The  claim  of 
the  principal  creditor  to  the  benefit  of  such  a  security  must 
be  seasonably  asserted.^  The  principal  debtor  on  a  promis- 
sory note  gave  to  the  surety  a  mortgage  conditioned  that  the 
principal  should  pay  the  note  to  the  promisee  thereof  and 
hold  the  surety  harmless  therefrom,  and  should  also  pay  a 
debt  due  from  himself  to  the  mortgagee ;  but  the  payee  of  the 
note  did  not  make  his  loan  under  the  inducement  of  the 
mortgage ;  nor  was  the  mortgage  made  for  his  benefit  or  at 
his  request.     The  principal  paid  the  interest  on  the  loan  for 


1  Willis  V.  CaldweU,  10  B.  Mon. 
(Ky.)  199;  Helm  v.  Young,  9  B. 
Mon.  (Ky.)  394 ;  Moore  v,  Moberly, 
7  B.  Mon.  (Ky.)  299,  301;  Ross 
17.  Wilson,  7  Sm.  &  M.  (Miss.)  753. 

*  Fourth  National  Bank's  Appeal, 
123  Penn.  St.  473 ;  Skillman  v.  Tee- 
pie,  1  N.  J.  Eq.  232 ;  Ten  Eyck  v. 
Holmes,  3  Sandf.  Ch.  (N.  Y.)  428. 


*  Parsons  v.  Clark,  132  Mass.  569 ; 
Waller  v.  Oglesby,  85  Tenn.  321; 
Cannon  v.  McDaniel,  46  Tex.  304. 

^  Edwards  v.  Helm,  4  Scam.  (Ills.) 
142. 

*  First  Congregational  Society  v. 
Snow,  1  Cujsh.  (Mass.)  510;  auleoj 
§146. 

*  Waller  v,  Oglesby,  86  Tenn.  32L 
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Beveral  years,  but  no  part  of  the  principal  sum,  or  of  his  debt 
to  the  surety,  and  afterwards  died  intestate  and  insolvent, 
and  his  estate  was  never  administered  upon.  The  mort- 
gagee was  never  called  upon  to  pay,  and  never  paid,  either 
the  interest  or  any  part  of  the  principal  of  the  note ;  and  his 
liability  upon  the  note  became  barred  by  the  Statute  of  Limi- 
tations. The  mortgagee  afterwards  sold  and  conveyed  his 
interest  under  the  mortgage  for  a  valuable  consideration 
without  notice  to  the  purchaser  that  the  payee  of  the  note 
claimed  any  interest  in  the  mortgage  by  way  of  trust  or 
equitable  lien  or  otherwise;  and  subsequent  dispositions  of 
the  mortgaged  premises  were  made  without  notice  of  any 
such  claim.  The  payee  of  the  note  then  brought  a  bill  in 
equity  against  the  mortgagee  and  the  purchaser  from  him, 
praying  that  the  mortgagee  might  be  directed  to  turn  over  to 
him,  as  equitably  entitled  thereto,  the  proceeds  of  the  sale 
to  such  purchaser,  and  that  the  purchaser  might  be  decreed 
to  hold  the  premises  as  a  trustee  for  the  plaintifiP,  subject  to 
an  equitable  lien  for  the  payment  of  his  note,  and  to  pay  to 
the  plaintifiP  the  balance  due  from  such  purchaser  to  the 
mortgagee  on  his  purchase ;  and  it  was  held  that  he  was  not 
entitled  to  such  relief.^ 

§  157.  Creditors'  Right  to  Security  held  by  Surety  meaenred 
by  that  of  Surety.  —  It  Is  generally  considered  that  while  the 
creditor  may  be  substituted  to  the  place  of  the  surety  in  a 
case  in  which  the  creditor  has  given  security  to  the  surety,' 
yet  the  creditor's  right  must  be  measured  by  that  of  the 
surety ;  and  the  surety's  right,  to  which  the  creditor  will  be 
substituted,  must  be  determined  by  the  instrument  which 
creates  it.'  Accordingly  the  creditor  may  usually  hold  se- 
curity given  by  the  principal  debtor  to  the  surety,  but  not 

^  First  Congregational  Society  «.  *  Bush  v.  Stamps,  26  Miss.  463 ; 
Snow,  1  Cash.  (Mass.)  510.  Bibb  v.  Martin,  14  Sm.  &  M.  (Miss.) 

*  Thompson  v.  White,  48  Conn.    87. 
509. 

16 


242  THE  LAW  OF  SUBBOGATJON. 

a  bare  indemnity  given  to  the  surety  by  a  stranger,^  or  by 
one  co-surety  to  another.^  When  the  surety  was  secured  by 
a  pledge  of  the  rents  of  certain  property,  and  afterwards 
became  the  holder  of  the  legal  title  to  the  property,  operat- 
ing a  merger  of  the  pledge  as  between  the  principal  and  the 
surety,  it  was  held  that  the  creditor  had  no  longer  any  right 
of  substitution  to  the  merged  security;'  but  if  equity  would 
prevent  a  merger,  then  the  creditor's  right  would  remain 
unaffected.^  If  the  condition  of  the  surety's  indemnity  was 
that  the  principal  should  thus  save  the  surety  harmless  by 
paying  the  debt  in  case  he  should  be  required  by  law  to  pay 
it,  and  it  appears  that  the  principal  was  not  legally  liable 
upon  the  debt  and  that  the  surety  has  not  been  damnified, 
the  creditor  cannot  have  the  benefit  of  the  security.^  So,  if 
the  surety's  rights  were  created  by  a  trust-deed  which  pro- 
vided that,  upon  the  recovery  of  judgment  against  the  surety 
and  the  principal's  failure  to  satisfy  the  same,  the  trustee 
should  sell  the  property,  the  creditor  could  not  subject  the 
trust  property  to  the  payment  of  his  claim  without  first  ob- 
taining judgment  against  the  surety.^  If  the  liability  of  the 
surety  is  contingent,  as  is  that  of  an  accommodation  indorser 
of  a  note,  the  creditor  cannot  be  substituted  to  the  benefit  of 
a  security  held  by  the  surety  for  his  indemnity  until  this 
liability  has  become  fixed ;  and  if  the  indorser  has  been  dis« 
charged  by  the  laches  of  the  creditor,  the  latter's  right  of 
substitution  is  gone  J  If  the  surety  holds  the  property  only 
by  a  conveyance  which  is  fraudulent  as  against  the  general 
creditors  of  the  principal  debtor,  the  creditor's  right  can  be 


^  Tkjlor  V.  Tanners'  Bank,  87  Ky.         *  Bibb  «.  Martin,  14  Sm.  &  M. 

898.  (Miss.)  87. 

3  Hampton  v.  Phlpps,  108  U.  8.         «  Bush  v.  Stamps,  26  Miss.  463. 
260;  Morgan©.  Francklyn,  65  How.         ^  Tilford w.  James,  7 B. Mon. (Ky.) 

Pr.  (N.  Y.)  244.  336 ;  Hopewell  v,  Cumberland  Bank, 

•  Rankin  v.  Wilsey,  17  Iowa,  463.  10   Leigh    (Va.),  206 ;    Higgins  ». 

*  Antea,  §  67  et  seq.     Darham  ©.  Wright^  43  Barb.  (N.  Y.)  461. 
Craig,  79  Ind.  117. 
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no  better  than  that  of  the  surety,  and  will  not  prevail  against 
the  principal's  general  creditors.  ^ 

§  158.  Saoarlty  given  merely  to  tademni^  Ssretlee  oaxmot  be 
enforced  after  Snretiefl  diecharged.  —  A  security  given  to  sure- 
ties merely  to  indemnify  them  against  their  suretyship  can- 
not be  enforced  after  the  creditor  has  discharged  the  sureties. 
And  where  a  debtor  gave  to  his  sureties  such  a  mortgage  to 
protect  them  against  their  suretyship,  the  mortgage  was  held 
to  be  extinguished  by  their  assigning  it  to  the  creditor  for 
his  security  and  taking  from  him  a  discharge  of  their  liabil- 
ity ;  for  as  it  was  given  merely  to  protect  the  sureties  from 
th^ir  liability,  and  as  that  protection  had  been  obtained  by 
their  discharge,  the  condition  of  the  mortgage  was  fulfilled.^ 
So  where  the  surety,  having  received  from  the  principal  a 
promissory-note  for  his  indemnity,  handed  this  over  to  the 
creditor,  and  the  creditor  brought  suit  upon  it  against  the 
principal,  it  was  held  that  if  the  remedy  against  the  surety 
upon  the  original  debt  was  barred  by  the  Statute  of  Limita- 
tions, there  was  a  failure  of  the  consideration  of  the  note, 
and  the  creditor  could  not  recover.  But  if  the  surety  had 
given  this  note  to  the  creditor  in  payment  of  his  liability, 
then  it  would  be  no  defence  to  the  principal,  when  sued  upon 
this  substituted  note,  that  the  remedy  upon  the  principal 
obligation  had  now  become  barred  by  the  lapse  of  time.^ 

§  159.  When  the  Surety's  Transfer  of  his  Indemnity  to  the 
Creditor  does  not  extinguish  It  —  The  transfer  by  a  surety  to 
the  creditor  of  an  indemnity  received  by  the  former  from  the 
principal  will  not  always  extinguish  the  security  in  equity, 
if  the  transfer  is  made  in  payment  of  the  debt*  or  in  consid- 
eration of  the  release  of  the  surety  by  the  creditor.^  A 
judgment  given  by  a  principal  debtor  to  his  surety  as  an 

*  Thrall  v.  Spencer,  16  Conn.  139.  *  Howe  v.  Freidheim,  27  Minn. 

*  Sumner  r.  Bachelder,  30  Maine,  294 ;  Morgan  r.  Dod,  3  Color.  551 ; 
35.  McBeth  v.  Mclntyre,  57  Calif.  49. 

*  Russell  V,  La  Koqne,  13  Ala.  *  Carlisle  v.  Wilkins,  51  Ala.  371. 
149. 
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indemnity  against  his  suretyship  may  be  available  before  the 
surety  is  actually  damnified;  for  the  surety  may  use  it  to 
compel  the  payment  of  the  debt  by  the  principal ;  and  upon 
the  assignment  of  such  a  judgment  by  the  surety  to  the  cred- 
itor, the  latter  may,  to  the  extent  of  his  demand,  collect  it 
from  the  proceeds  of  the  debtor's  real  estate  upon  which  it 
was  a  lien.^  If  the  principal  debtor  gives  to  his  surety  a 
mortgage,  conditioned  that  the  principal  shall  save  his  surety 
from  any  trouble  or  expense  by  reason  of  his  suretyship,  and 
the  surety  assigns  this  mortgage  to  the  creditor  in  consid- 
eration of  his  release  by  the  latter  from  any  other  liability 
than  the  use  of  his  name  in  the  collection  of  the  original 
debt,  this  assignment  will  not  extinguish  the  security ;  and 
the  creditor  can  hold  the  mortgaged  premises  until  they  are 
redeemed  by  the  payment  of  the  debt^  The  surety  has  a 
right,  for  his  protection,  to  apply  the  property  to  the  pay- 
ment of  the  debt;*  and  the  creditor  may  require  this  applica- 
tion.^ When  an  agent  has  undertaken  to  obtain  security 
from  a  debtor  of  his  principal,  but  has  so  negligently  con- 
ducted himself  therein  as  to  become  himself  liable  for  the 
loss  to  his  principal,  and  thereupon  procures  from  the  debtor 
a  mortgage  to  himself  for  his  protection  against  such  liabil- 
ity, and  subsequently,  the  debtor  having  become  insolvent, 
assigns  this  mortgage  to  his  principal,  this  assignment  will 
not  in  equity  extinguish  the  mortgage  for  the  benefit  of  a 
subsequent  mortgagee  of  the  same  premises,  but  the  creditor 
will  be  allowed  the  full  advantage  thereof,  to  the  extent  of 
the  agent's  liability  to  him.^ 

§  160.    Surety's  Indemnity  not  avaUable  to  tJie  Creditor  onless 
Inaolvency  intervenes.  —  If  the  contract  upon  which  a  surety 


^  Bank    v.    Douglass,    4    Watts        '  Simmons   v.  Goodrich,  68    Ga. 

(Penn.),  95  ;  Phillips  v.  Thompson,  2  750 ;    Coolej  v.  Oshome,  60  Iowa, 

Johns.  Ch.  (N.  Y.)  418.  626. 

«  Hayden  v.  Smith,  12  Met.  (Mass.)        *  Hauser  v.  King,  76  Va.  731. 
511.  *  Grant  o.  Ludlow,  8  Ohio  St  L 
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holds  a  mortgage  or  other  security  from  the  principal  debtor 
is  for  the  personal  beneiit  of  the-  surety,  in  contradistinction 
to  the  idea  of  creating  security  for  the  debt  or  of  providing 
means  for  its  payment,  the  creditor  can  claim  no  greater 
rights  or  remedies  in  the  security  than  the  surety  himself 
enjoys.^  If  the  surety  himself  has  not  been  damnified  and 
the  conditions  of  his  contract  of  indemnity  have  not  been 
broken,  as  the  surety  himself  could  have  no  remedy,  so  the 
creditor,  claiming  under  him  and  in  his  stead,  can  derive  no 
benefit  from  the  security.*  And  until  the  creditor's  inter- 
ference the  surety  may  deal  with  it  as  he  may  choose.^ 
Security  given  by  the  maker  of  a  note  to  his  accommodation 
indorser  to  secure  him  against  his  liability  on  the  indorse* 
ment,  not  being  an  accessory  to  the  principal  obligation,  but 
simply  a  personal  indemnity  depending  on  the  payment  of 
the  note  by  the  indorser,  the  indorser  could  not  enforce  the 
security  until  he  should  actually  have  been  held  to  make  pay- 
ment on  his  indorsement ;  and  the  holder  of  the  note,  claim- 
ing through  the  indorser  and  merely  standing  in  his  place, 
can  accordingly  have  no  benefit  of  the  security.*  A  mortgage 
given,  not  to  secure  the  debt,  but  simply  to  indemnify  the 
surety,  does  not  in  the  first  instance  attach  itself  to  the  debt 
as  an  incident  to  it;*  but  whatever  equity  arises  in  favor  of 
the  creditor  in  regard  to  the  security  comes  into  existence 
only  upon  the  insolvency  of  the  parties  holden  for  the  debt ; 
and  until  this  equity  arises  the  surety  has  a  right  in  equity, 
as  well  as  at  law,  to  release  such  security.* 

*  AiUea,  §  157 ;  Lewis  v.  Sawyer,  •  Jones  v,  Quinnipiac  Bank,  29 
44  Maine,  332 ;  Stuart  ».  McDougald,  Conn.  25 ;  Hopewell  v.  Cumberland 
35  Maine,  398 ;  Denny  v.  Lincoln,  5  Bank,  10  Leigh  (Va.),  206,  222;  Ran- 
Mass.  385  ;  Blackstone  Bank  v.  HQl,  kin  t?.  Wilej,  17  Iowa,  463. 

10  Pick.  (Mass.)  129 ;  Qreenleaf  ».  *  Homer  w.  New  Haven  Savings 
Ludington,  15  Wise.  558.  Bank,  7  Conn.  478 ;  Bowman  r.  Mc- 

*  Walker,  in  re,  Sheffield  Banking    Elroj,  15  La.  Ann.  646. 

Co.  w.  Clayton,  1  Ch.  D.  (1892)  621 ;         »  Logan  v.  MitcheU,  67  Mo.  524. 
Campbell  Printing  Press  Co.  v.  Powell,         *  Jones  v.  Quinnipiac   Bank,  29 

78  Tex.  53 ;  Pool  p.  Doster,  69  Miss.  Conn.  25 ;  Thrall  v,  Spencer,  16  Conn. 

958 ;  Osbom  v.  Noble,  46  Miss.  449.  139. 
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§  161.    AppUoatton  of  these  Prlnoiplea   io  Conneotloat.  —  A 

debtor  mortgaged  certain  real  estate  to  B.,  to  secure  the  lat- 
ter for  accepting  his  bills  to  a  large  amount,  the  condition  of 
the  mortgage  being  that  the  debtor  should  pay  all  such  ac- 
ceptances at  their  maturity,  and  save  B.  harmless  therefrom. 
Afterwards,  the  debtor  desiring  to  obtain  a  loan  from  a  bank, 
an  arrangement  was  made  by  which  B.  mortgaged  to  the 
bank  all  his  interest  in  the  premises  as  security  for  such 
loan,  and  the  bank  made  a  loan  to  the  debtor  upon  this  secu- 
rity. Both  the  debtor  and  B.  were  at  this  time  solvent  and 
in  good  credit ;  but  they  both  soon  afterwards  became  insol- 
vent, the  bank's  loan  being  unpaid,  and  B.'s  acceptances 
being  still  outstanding  in  the  hands  of  parties  to  whom  they 
had  been  negotiated.  The  holders  of  these  acceptances  then 
claimed  that  the  mortgaged  premises  should  be  applied  to 
their  payment ;  but  it  waa  held  that  this  mortgage  was  to  be 
regarded  as  a  personal  security  created  for  the  indemnity  of 
B.,  and  not  to  secure  the  payment  of  the  bills;  that  while 
the  parties  were  solvent  the  holders  of  the  bills  had  no  equi- 
table right  to  the  security ;  and  in  the  meantime,  until  such 
equitable  right  arose  up<m  the  insolvency  of  the  debtors,  B. 
had  a  perfect  right  to  surrender  his  security,  or,  with  the 
concurrence  of  the  debtor,  to  transfer  it  to  the  bank  as  a 
security  for  a  new  loan ;  and  that  the  rights  of  the  bank  to 
the  security  were  not  affected  by  the  equity  which  afterwards, 
upon  the  failure  of  the  debtor  and  of  B.,  arose  in  favor  of  the 
holders  of  the  bills.  ^ 

§  162.  The  Creditor  is  entitled  to  the  Benefit  of  the  Surety^ 
Indemnity  when  Insolvency  intervenes.  —  But  the  creditor  will 
be  entitled,  upon  the  insolvency  of  the  principal  and  the 
surety,  to  ':he  benefit  of  security  held  by  the  surety  from  the 
principal  merely  for  indemnity,'  if  the  creditor  has  not 

^  Jones  V.  Quinnipiac  Bank,  supra.    73  Maine,  266 ;  Kelly  v.  Herrick,  131 

•  Pierce, WW, 2 Lowell, 343;  Foye,    Mass.  373;  Thompson  v.  Taylor,  12 

in  re,  16  N.  B.  R.  572 ;  Fickett,  in  re,    R.  I.  109 ;  Keyes  v.  Brush,  9  Pfcige 
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waived  this  right  by  proving  his  demand  as  an  unsecured  one 
against  the  estates  of  those  who  are  liable  to  him  thereon.^ 
Where  an  assignment  of  property  was  made  to  secure  an  in- 
dorser  against  the  payment  of  certain  notes  indorsed  by  him, 
and  he  sold  the  property  and  converted  it  into  money,  and 
then  became  insolvent,  the  notes  being  unpaid,  and  the  maker 
being  also  insolvent,  it  was  held  that  this  money,  having 
been  kept  separate  from  his  other  property,  did  not  pass  to 
his  assignees  in  bankruptcy,  but  that  equity  would  follow 
the  fund,  and  apply  it  to  the  payment  of  the  notes.*  Where 
the  purchaser  of.  land  procured  a  third  person  to  give  his  note 
to  the  vendor  for  the  price  thereof,  and  to  secure  the  maker 
of  the  note  gave  him  a  bond  and  mortgage  on  the  land  pur- 
chased, and  the  maker  of  the  note  became  insolvent  before  it 
fell  due,  the  vendor  of  the  land  was  held  to  be  entitled  to 
the  benefit  of  the  bond  and  mortgage.^  The  same  rule  has 
been  applied  upon  the  insolvency  of  the  principal  and  the 
death  of  the  surety  who  held  the  indemnity,^  and  also  upon 
the  bare  insolvency  of  the  principal.^  But  to  give  this  right 
of  substitution  to  the  creditor,  the  relation  of  debtor  and 
creditor  must  still  subsist,  both  between  the  creditor  and 
the  surety,^  and  also  between  the  creditor  and  the  principal. ^ 
And  if  the  surety  has  lost  his  lien,  the  creditor's  equitable 
right  of  substitution  thereto  is  also  destroyed.  ^ 

§  163.    Suroty's  Indomnity  sometimes  treated  ae  a  Trust  for  the 


(N.  Y.).  311;  Chaffe  v.  Lisso,  33  La. 
Ann.  206;  King  v.  Harman,  6  La. 
607. 

^  New  Bedford  Savings  Institution 
9.  Fairfaaren  Bank,  9  Allen  (Mass.), 
175 ;  Foye,  in  re,  Morris,  es  parte,  16 
N.  B.  R.  57S ;  Loder'e  Case,  L.  R.  6 
Eq.  491. 

*  Kip  V.  New  York  Bank,  10  Johns. 
(N.  y.)  68,  65. 

«  VaU  V.  Foster,  4  N.  Y.  812. 

^  Moses  V.  Margatrojd,  1  Jolma. 
CL  (N.  Y.)  119. 


*  Dick  t;.  Truly,  1  Sm.  &  M.  (Miss.) 
Cb.  557 ;  Tiiford  o.  James,  7  B.  Mon. 
(Ky.)  336. 

*  Constant  v.  Matteson,  22  Ills. 
546 ;  Tiiford  v.  James,  7  B.  Mon. 
(Ky.)  336 ;  Foye,  is  re,  16  N.  B.  R. 
572. 

^  Watson  o.  Rose,  61  Ala.  292. 
It  was  upon  another  point  that  this 
case  was  overruled  by  Smith  v.  Gillam, 
80  Ala.  296. 

*  Foye,  Iff  re,  2  Lowell,  424 ;  8.  c, 
16  N.  B.  R.  572. 
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Pajrment  of  th^  Debt  —  The  broad  doctrine  has  also  been  often 
asserted  that  equity  will  regard  security  given  by  a  principal 
debtor  to  his  surety,  though  merely  for  the  surety's  indem- 
nity, as  a  trust  created  for  the  payment  of  the  debt,  and  will 
see  that  it  is  applied  for  that  purpose,  by  substituting,  if 
necessary,  the  creditor  to  its  benefit.^  So  it  has  been  held 
that  in  chancery,  on  the  creditor's  application,  a  fund  pledged 
by  the  principal  for  the  indemnity  of  the  surety  will  be  ap- 
plied directly  to  the  payment  of  the  debt,  if  the  surety  is 
liable  for  its  immediate  payment,  and  could  upon  his  pay- 
ment resort  at  once  to  this  fund  for  his  indemnity.^  On  this 
principle  an  accommodation  indorser  for  a  firm,  who  has 
been  held  to  payment  upon  his  indorsement,  has  been  subro- 
gated for  his  protection  to  the  benefit  of  bonds  given  by  each 
partner  to  the  other  upon  the  dissolution  of  the  firm,  to  pro- 
tect each  respectively  from  the  debts  that  were  assumed  by 
the  other.*  Where  the  creditor  recovered  judgment  against 
both  the  principal  and  the  surety,  and,  the  other  property  of 
the  principal  being  insufficient  to  satisfy  the  judgment,  the 
surety  directed  the  sheriff  to  levy  the  execution  upon  prop- 
erty mortgaged  by  the  principal  to  him  for  his  indemnity, 
which  was  accordingly  done,  it  was  held  that  the  sale  of  this 
property  upon  the  execution  was  valid  and  absolute,  and 
that  it  extinguished  the  lien  of  the  surety's  indemnifying 
mortgage.* 

§  164.  Partial  Surety  not  to  be  harmed  by  the  Substitation 
of  the  Creditor  to  his  Indemnity.  —  But  a  surety  who  is  not 
liable  for  the  whole  debt  *  is  not  to  be  harmed  by  the  credi- 
tor's appropriation  of  his  indemnity ;  it  must  be  applied  first 

^  Burrongbs  v.  United  States,  2  *  Constant  v.  Matteson,  22   Ills. 

Paine,  C.  G.  669 ;  Branch  v.  Macon  546 ;  Baltimore  &  Ohio  R.  R.  Co.  9. 

R.   R.  Co.,  2  Woods,  C  C.  385 ;  Trimble,  51  Md.  99. 

Thornton  v.  Exchange  Bank,  71  Mo.  *  Ingles  v.  Walker,  37  Ga.  256. 

222 ;   Breedlove  v.  Stump,  3  Terg.  *  Exline  v,  Loweiy,  46  Iowa,  556. 

(Tenn.)  257 ;    Martin  v.  Bank,  31  *  See  Kelly  v.  Herrick,  131  Mass. 

Ala.  115.  373. 
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as  may  be  needed  for  his  protection.  ^  The  mortgagee  of  a 
tract  of  land,  which  is  subsequently  sold  to  a  third  party, 
may  elect  to  be  substituted  to  the  rights  of  such  third  party 
in  a  mortgage  upon  other  property  which  the  latter  has  taken 
to  indemnify  himself  against  the  lien  of  the  first  mortgage ; 
but  in  doing  so  he  vacates  the  lien  of  his  own  mortgage  upon 
the  land  which  has  been  sold  to  the  third  party.*  Where  a 
surety  executed  a  mortgage  upon  his  own  land  to  secure  the 
payment  of  his  principal's  notes,  with  a  provision  that  the 
surety  should  not  be  subjected  to  any  further  loss  or  liability 
than  that  which  was  created  by  this  mortgage,  and  the  surety 
afterwards  took  security  from  his  principal  to  indemnify 
himself  against  any  loss  that  he  might  sustain  by  reason  of 
this  mortgage,  it  was  held  that  the  surety's  liability  was 
limited  to  his  own  property  mortgaged,  together  with  any 
surplus  remaining  in  his  hands  out  of  the  security  received 
by  him  from  the  principal  after  fully  indemnifying  himself 
therefrom  for  any  loss  resulting  to  him  from  his  mortgage  of 
his  own  property;  and  that  the  holders  of  the  notes  could 
either  enforce  the  mortgage,  or  abandon  the  mortgage  and 
resort  to  the  security  received  by  the  surety  from  the  princi- 
pal debtor,  or  hold  the  mortgaged  lands  and  any  surplus  of 
the  security  that  might  remain  after  fully  indemnifying  the 
surety  for  his  loss  by  their  resort  to  his  lands ;  but  that  they 
had  no  further  rights  against  the  surety,  either  directly  or 
by  substitution  to  his  security.'  A  creditor  of  a  firm  con- 
sisting originally  of  two  partners,  one  of  whom  is  deceased, 
will  be  compelled  to  proceed  against  property  in  the  hands 
of  the  surviving  partner  before  resorting  to  property  which 
has  been  deposited  by  the  deceased  partner  with  his  surety 
to  indemnify  the  latter  against  his  suretyship  upon  both  this 

»  Norton  v.  Plumb,  14  Conn.  61S ;        «  Bobertaon  v.  Baker,  11  Fla.  192. 
Kasfling  v.  International  Bank,  741118.         *  Van  Orden  v,  Durham,  S5  CaliL 

16 ;  Keyes  v.  Bnuh,'  9  Paige  (N.  Y.),  136. 
811. 
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and  other  obligations.^  Where  a  snretj  upon  several  prom- 
issory notes  takes  a  mortgage  from  the  principal,  conditioned 
that  the  principal  shall  pay  the  notes  and  so  save  the  surety 
harmless  therefrom,  and  so  holds  the  mortgage  in  trust  for 
the  holders  of  the  notes,  and  he  remains  personally  liable 
on  only  one  of  the  notes,  and  the  principal  debtor  is  insol- 
vent, the  mortgaged  property,  if  sufficient  to  pay  all  the  notes, 
will  be  applied  for  that  purpose,  and  any  surplus  will  be 
distributed  among  tlie  general  creditors  of  the  mortgagor; 
but  if  the  mortgaged  property  is  insufficient  to  pay  all  the 
notes,  it  will  be  first  applied  for  the  indemnification  of  the 
surety,  by  paying  in  full,  if  necessary,  the  note  on  which  he 
remains  liable,  and  the  surplus  will  be  applied  to  the  payment 
of  the  other  notes  pro  rata.^ 

§  165.  Croditor  cannot  be  subatitated  to  a  Soonxlty  not  created 
agalnat  his  Debt  —  Although  a  creditor  of  a  mortgagee  may, 
by  substitution  in  equity,  avail  himself  of  the  rights  of  the 
mortgagee  under  a  mortgage  made  to  secure  the  debt  which 
he  is  seeking  to  recover,  and  which  is  due  to  himself,  yet  he 
cannot  do  so  unless  the  mortgage  was  made  to  secure  that 
very  debt ;  ^  and  the  fact  that  a  mortgagee  has  joined  with 
his  mortgagor  as  the  latter's  surety  in  a  bond  given  by  him 
to  a  second  mortgagee  of  the  same  premises,  gives  the  second 
mortgagee  no  equitable  interest  in  the  lien  of  the  prior 
mortgage ;  nor  in  such  a  case  would  the  insolvency  of  both 
the  mortgagor  and  the  prior  mortgagee  entitle  the  junior 
mortgagee,  in  the  absence  of  any  fraud  practised  upon  him, 
to  be  substituted  to  the  rights  of  the  prior  mort^gee.^ 
Nor  can  the  plaintiff  in  an  action  for  the  recovery  of  a  debt 
hold  money  which  has  been  deposited  by  a  third  person  with 
a  deputy  sheriff  as  security  to  the  deputy  that  persons  whom 

^  NewBon  v,  McLendon,  6  Ga.  393.  ton,  94  N.  T.  104,  reversing  s.  c.  26 

'  Eastman  v.  Foster,  8  Met.  (Mass.)  Hun  (N.  T.),  817,  and  distinguishing 

19.  Lawrenoe  v.  Eox.  SO  N.  Y.  968. 
•  Shackleford  v.  Stockton,  6  B.        «  Bnmt  p.  Clark,  27  N.  J.  Eq. 

Mon.  (Ky.)  390 ;  Seward  v.  Hunting-  834. 
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he  has  accepted  as  bail  of  the  defendant  will  justify  as  such 
bail-i 

§  166.    Cases  in  which  a  Creditor  has  sought  to  be  substituted 
to  Securities  held  by  a  Surety  or  by  one  under  a  Secondary 

idabiuty.  —  The  principal  debtor  and  two  sureties  having 
joined  in  an  obligation  to  the  creditor,  the  principal  gave  to 
one  of  the  sureties  a  mortgage  to  secure  its  payment  and 
save  the  sureties  from  loss.  Afterwards  the  mortgagor  and 
the  mortgagee  joined  to  convey  an  interest  in  the  mortgaged 
property  to  a  stranger,  who  retained  in  his  hands  a  portion 
of  the  purchase-money  to  meet  the  charges  thereon.  The 
holder  of  the  original  obligation  then  claimed  that  he  was 
entitled  to  be  paid  out  of  the  mortgaged  property,  by  substi- 
tution to  the  benefit  of  the  mortgage ;  and  it  was  held  that 
he  had  a  right  to  be  so  paid ;  and  that  this  equitable  right  of 
his  was  not  affected  by  the  mortgagee's  having  joined  in  the 
conveyance  to  the  stranger,  especially  as  the  latter  had  not 
only  had  notice  of  the  mortgage,  and  consequently  of  the 
rights  of  the  creditor  thereto,  but  also  had  actually  retained 
in  his  hands  a  portion  of  the  purchase-money  for  his  protec- 
tion therefrom.^  A  mortgage  which  recited  that  the  mort- 
gagee had  indorsed  certain  notes  for  the  accommodation  of 
the  mortgagor,  upon  the  condition  that  the  mortgage  should 
be  given  to  secure  him  from  any  loss  that  he  might  sustain 
in  consequence  of  the  maker's  non-payment  of  the  notes  at 
their  maturity,  was  conditioned  to  be  void  if  the  mortgagor 
should  pay  the  notes  or  should  repay  the  mortgagee  upon  the 
latter's  paying  them,  and  provided  that  the  proceeds  of  any 
sale  of  the  mortgaged  premises  should  be  applied  to  the  pay- 
ment of  all  claims  of  the  mortgagee  under  the  mortgage, 
whether  then  or  thereafter  payable,  was  held  to  constitute 
not  merely  an  indemnity  to  the  indorser,  but  a  security  for 
the  payment  of  the  notes,  so  that  any  bona  fide  holder  of  the 

*  Commercial  Warehouse    Co.  v.        *  Eonkel  v.  ?it£hiigb«  23  Md.  567. 
Graber,  45  N.  Y.  393. 
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notes  might  maintain  a  bill  to  foreclose  it,  and  his  rights 
would  not  be  afiFected  by  a  release  given  by  the  mortgagee.^ 
But  it  has  been  decided  in  New  Jersey  that  a  mortgage  given 
by  a  guardian  to  the  sureties  upon  his  guardianship  bond, 
conditioned  to  be  void  if  the  guardian  should  comply  with 
the  condition  of  the  bond  by  paying  over  all  the  money  in 
his  hands  to  his  ward  upon  the  latter's  arrival  at  full  age, 
creates  no  trust  for  the  benefit  of  the  minor,  but  the  mort- 
gagees are  the  absolute  owiiers  of  both  the  legal  and  the 
beneficial  interest  in  the  mortgage,  and  have  the  full  right  to 
treat  it  as  their  own.*    The  contrary  has  also  been  held.^ 

§  167.  Creditor  substituted  to  the  Claim  of  his  Debtor  for 
Reimbursement  upon  the  Party  ultimately  liable.  —  A  creditor 
may  also  be  substituted  to  his  debtor's  claim  for  reimburse- 
ment upon  one  who  is  under  no  liability  for  the  debt,  where 
the  latter  is  the  party  upon  whom  the  burden  of  the  debt 
ought  ultimately  to  fall.^  Thus,  where  an  insurance  policy 
had  been  properly  assigned  by  the  insured  as  security  for  a 
loan  of  money  made  to  him  by  the  assignee,  but  after  a  loss 
had  occurred,  the  insured  having  failed  and  the  insurance 
company  having  another  claim  upon  a  bottomry  bond  against 
the  insured  and  a  surety  upon  this  bond,  the  company,  being 
indemnified  by  the  surety,  retained  the  amount  of  this  claim 
out  of  the  loss  upon  the  assigned  policy  instead  of  collecting 
it  from  the  surety,  the  assignee  of  the  policy  was  allowed  in 
equity  to  be  substituted  to  the  claim  of  the  company  upon  the 
surety,  to  the  extent  of  the  amount  so  retained  by  the  com- 
pany out  of  what  was  due  to  him  upon  the  policy.^  So,  also, 
the  placing  of  notes  in  the  hands  of  an  attorney  as  collateral 
security,  to  collect  them,  and  to  apply  the  proceeds  upon  a 

■ 

1  Boyd  V.  Parker,  43  Md.  182.  530 ;  Miller  v.  Lancaster,  5  Coldw. 

«  Miller  v.  Waek,  1  N.  J.  Eq.  204.  (Tenn.)  614. 
•  Morrill  v.  MorriU,  63  Vt.  74.  •  Wiggia  b.  Dorr,  3  Somner,  C.  C. 

^  Antea,  §  85,  and  cases  there  cited.  410. 
According,  Jones  v.  Johnson,  86  Ky. 
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judgment  against  the  person  depositing  them,  creates  an 
equity  in  favor  of  the  judgment-creditor  which  will  be  en- 
forced upon  his  application,  although  the  attorney's  receipt 
for  the  notes  has  been  transferred  to  a  third  person.  ^  Where 
a  mortgagor,  having  paid  the  amount  due  upon  the  mortgage 
to  the  mortgagee  after  the  latter  had  without  the  knowledge 
of  the  mortgagor  assigned  his  mortgage,  took  from  the  mort- 
gagee, after  learning  the  facts,  a  bond  conditioned  that  the 
mortgagee  should  pay  to  the  assignee  of  the  mortgage  the 
amount  that  was  due  thereon  and  save  the  mortgagor  harm- 
less therefrom,  it  was  held  that  the  assignee  of  the  mortgage 
was  entitled  to  the  benefit  of  this  bond,  and  could  enforce  it 
against  one  who  had  guaranteed  it  to  the  mortgagor,  although 
the  latter  had  given  an  acknowledgment  of  satisfaction  thereof 
to  the  mortgagee,  the  court  saying  that  the  mortgagor  could 
obtain  from  the  mortgagee  (who  had  become  the  person  ulti- 
mately liable  in  equity  to  pay  the  debt)  security  for  the  holder 
of  the  mortgage,  but  could  not,  as  against  the  creditor,  de- 
stroy that  security  when  obtained.^ 

§  167  a.  Bondholder  snbstltuted  to  Benefit  of  Secnrity  given 
by  Party  ultimately  liable.  —  Where,  to  aid  in  the  construction 
of  a  railroad,  a  State  issued  its  bonds  in  exchange  for  those  of 
the  railroad  company,  under  a  statute  which  created  a  mort- 
gage for  the  protection  of  the  State,  the  holders  of  the  State 
bonds  were  held  to  be  entitled  to  the  benefit  of  this  mortgage, 
after  the  State  bonds  had  been  decided  to  be  invalid  as  hav- 
ing been  issued  without  constitutional  authority.^  So  in  the 
case  of  bonds  issued  by  a  county  to  a  railroad  company,  for 
which  that  company  gave  a  mortgage  to  the  county,  the  bonds 
having  been  sold  in  the  market  and  the  coupons  remaining 
unpaid,  it  was  held  that  in  equity  the  railroad  company  must 

^  Donlap  V.  O'Bannon,  6  B.  Mon.  '  North  Carolina  E.  R.  Go.  v. 
(Ky.)  393.  Drew,  8  Woods,  C  0.  691. 

'  Simson  v,  Bro'wn,  6  Hnn  (N.  T.), 
851. 
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be  regarded  as  the  principal  debtor  and  the  coimly  as  the 
surety,  and  that  the  bondholders  were  entitled  to  be  substi- 
tuted for  the  payment  of  their  coupons  to  the  benefit  of  the 
mortgage.^  The  security  to  the  State  or  county  was  consid- 
ered to  be,  not  only  for  its  own  protection,  but  for  the  better 
securing  of  the  bonds. '  But  where  a  corporation  has  conveyed 
lands  to  a  State  as  a  bare  indemnity  to  the  State  against  loss 
on  the  State's  bonds  issued  to  the  corporation,  the  bondhold- 
ers cannot,  as  agaiust  the  State,  compel  the  land  to  be  applied 
to  the  payment  of  the  bond,  and  the  grantees  of  the  State  will 
take  the  land  free  from  any  claim  of  the  bondholders.'  The 
question  (apart  from  any  considerations  of  sovereignty)  has 
been  taken  to  be  whether  the  railroad  company  or  the  State 
should  be  regarded  as  the  principal  debtor,^  and  whether  the 
statutory  lien  was  intended  to  be  available  for  the  benefit  of 
the  bondholders.^  But  where  a  town  made  a  lawful  appro- 
priation to  a  railroad  company  and  issued  its  bonds  therefor 
to  the  company,  the  purchaser  of  these  bonds  from  the  com- 
pany could  not  claim  to  have  paid  the  appropriation  by  his 
purchase,  and,  the  bonds  being  in  default  and  having  been 
held  to  be  void  in  his  suit  against  the  town,  was  not  subro- 
gated to  any  right  of  the  railroad  company  to  enforce  pay- 
ment of  the  appropriation  by  the  town :  he  was  not  a  creditor 
either  of  the  company  or  of  the  town ;  he  had  paid  no  debt  of 


^  Wasliington,   Ohio    &   Western  Bailroad  Cos.  v.  Schatte,  103  T7.  S. 

R.  R.  Ck).  V.  Cazenove,  83  Va,  744.  118 ;  Branch  v.  Macon  R.  R,  Co.,  8 

*  So  in  Tompkins  v.  Little  Rock  Woods,  385 ;  Young  v.  Montgomery 
R.  R.  Co.,  15  Fed.  Rep.  6,  18 ;  Hand  R.  R.  Co.,  2  Id.  606. 

t;.  Savannah  &  Charleston  R.  R.  Co.,  *  Tompkins  v.  Little  Rock  R.  R 

12  So.  Car.  314;  Qibbes  v.  Greenville  Co.,  125  U.  S.  109;    s.  c,  21  Fed. 

&  Columbia  R.  R.  Co.,  13  So.  Car.  Rep.  370,  18  Id.  344,  and  5  McCrary, 

228 ;  Forrest  v.  Lnddington,  68  Ala.  697 ;  Stevens  v.  Louisville  R.  R.  Co., 

1 ;  Colt  V.  Barnes,  64  Ala.  108.  3  Fed.  Rep.  673 ;  Cunningham  v.  Ma- 

*  Chamberlain  v.  St.  Paul  R.  R.  con  R.  R.  Co.,  3  Woods,  418;  Kelly 
Co.,  92  U.  S.  299.  v.  Alabama  &  Cincinnati  R.  R.  Co., 

*  Stevens  V.  Louisville  &  Nashville  58  Ala.  489;  Clews  v.  Bondholders, 
R.  R.  Co.,  2  Flip.  C.  C.  716.    See  54  Ga.  315. 
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either,  and  had  no  right  of  subrogation  against  either  as  his 
debtor.  ^ 

§  168.  Snbstitation  to  the  Securities  held  by  the  Sureties  in  a 
Criminal  Reoognisanoe.  —  The  substitution  of  the  creditor  to 
the  securities  held  by  the  sureties  does  not  extend  to  the  case 
of  a  recognizance  taken  in  the  course  of  criminal  proceedings 
before  the  liability  of  the  sureties  has  been  fixed  at  law. 
Thus,  where  the  principal  in  such  a  recognizance  gave  a 
trust-deed  to  his  sureties  therein,  providing  that  if  the  recog- 
nizance should  be  forfeited  and  the  sureties  become  liable 
thereon,  the  trust  property  should  be  applied  to  pay  the 
recognizance  so  far  as  it  would  go,  it  was  held  that  the  State 
could  not  maintain  a  bill  in  equity  to  subject  this  property 
to  the  payment  of  the  amount  due  upon  the  recognizance  be- 
fore obtaining  judgment  against  the  sureties.^  The  doctrine 
of  subrogation  does  not  apply  in  favor  of  sureties  or  bail  to 
bonds  taken  in  the  course  of  criminal  proceedings.  ^ 

^  ^tna  Ins.  Co.  v,  Middleport,  124  State,  78  Ind.  103)  seems  to  be  in- 

U.  S.  534.  consistent  with  this,  and  also  with  the 

'  Peoples.  Skidmore,  17  Calif.  260.  usual  rule  as  to  the  rights  of  succes- 

'  United  States  v.  Ryder,  110  U.  S.  sive  sureties.    A/Uea,  {  131  ei  teg. 
729.     An   Indiana   Case    (Kane   t;« 
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§  169.  Right  of  Joint  Debtors  to  Snbrogatlon  as  against  each 
other.  —  The  right  of  subrogation  among  parties  severally 
bound  as  principals,  has  been  denied ;  ^  but  the  usual  rule  is 
that  one  of  several  joint  debtors  will,  as  against  his  co- 
debtors,  ordinarily  be  subrogated  to  the  securities  and  means 
of  payment  of  the  common  creditor  whom  he  has  satisfied,  so 
as  to  enable  him  to  recover  from  his  co-debtors,  by  means 
thereof,  their  proportional  shares  of  the  indebtedness  which 
he  has  discharged ;  ^  and  this,  as  in  other  cases  of  subroga- 
tion, arises  rather  from  natural  justice  than  from  contract' 
Each  joint  debtor  is  regarded  as  the  principal  debtor  for  that 

1  Clark  V.  Warren,  55  Ga.   575 ;  Walker,  45  Ohio  St.  577 ;  Sumner  r. 

Engles  V.  Engles,  4  Ark.  286 ;  Benton  Rhodes,  14  Conn.  135  ;  Smith  r.  Lat- 

V.  Bailey,  50  Vt.  137.  imer,  15  B.  Men.  (Ky.)  75  ;  Shrop. 

•  Ackerman's  Appeal,  106  Penn.  shire  ».  Creditors,  15  La.  Ann.  705. 
St.  1 ;  Dobyns  v,  BAwley,  76  Va.         •  Durbin  v.  Kuny,  19  Oreg.  71. 
537 ;  Baltimore  &  Ohio  R.  R.  Co.  v. 
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part  of  the  debt  which  he  ought  to  pay,  and  as  a  surety  for 
his  co-debtors  as  to  that  part  of  the  debt  which  ought  to  be 
discharged  by  them.^  Thus,  if  three  persons  mortgage  their 
joint  property  to  indemnify  the  drawer  of  certain  bills  of  ex- 
change drawn  for  their  accommodation,  each  of  the  mort- 
gagors agreeing  to  take  up  a  third  part  of  the  bills  on  their 
return,  and  then  two  of  them  neglect  to  take  up  their  two- 
thirds,  so  that  the  other  mortgagor  is  compelled  to  pay  the 
whole  of  the  bills,  in  consequence  of  which  he  requests  the 
drawer  not  to  release  the  mortgage,  but  to  hold  it  for  his 
benefit,  an  equitable  lien  is  thereby  created  upon  the  mort- 
gaged property  to  the  amount  of  two-thirds  of  the  bills  in 
favor  of  that  mortgagor  who  took  up  the  bills.*  Where  one 
of  several  proprietors  of  land  pays  the  whole  cost  of  a  pave- 
ment laid  on  the  requirement  of  the  municipal  authorities, 
for  which  the  property  was  boimd  and  the  proprietors  were 
individually  liable,  he  will  be  subrogated  to  the  rights  of  the 
paver,  to  enable  him  to  recover  their  proportibns  from  the 
other  proprietors.'  Where  two  joint  purchasers  of  real  estate 
gave  to  their  vendor  a  mortgage  thereof  to  secure  the  pay- 
ment of  the  purchase-money,  and  after  the  death  of  one  of 
them,  the  survivor  paid  the  purchase-money,  the  latter  was 
subrogated  to  the  lien  of  the  mortgage,  and  allowed  to  hold 
the  mortgaged  property  for  the  excess  of  the  joint  debt  paid 
by  him  above  his  proportion  thereof  against  the  widow  and 
heirs  of  the  deceased  purchaser.*     But  the  creditor  may  of 

*  Henderson  v.  McDuffee,  6  N.  H.  B.  Mon.  (Ky.)  13 ;  Owen  v.  McGe- 

88 ;  Newton  v.  Newton,  53  N.  H.  hee,  61  Ala.  440 ;  Martin  v.  Baldwin, 

537 ;    Hatch  v.   Norris,  536    Maine,  7  Ala.  923 ;  Ghipman  v.  Morrill,  20 

419 ;    Goodall    v.    Wentwortb,     20  Calif.  130. 

Maine,  322  ;  Seward  v.  Huntington,         *  Pratt  v.  Law,  9  Crancli,  456. 
26  Hun  (N.  Y.),  217 ;    Sterling  v.         •  Whitehead's  Succession,  3  La. 

Stewart,  74  Penn.  St.  445;  Morrow  Ann.  396. 

V.  Peyton,  8  Leigh  (Va.),  54 ;  Boyd         *  Wheatley  v.  Calhoun,  12  Leigh 

9.  Boyd,  3  Qratt.  (Va.)  113;  Moore  (Va.),  264;  Tompkins  v.  Mitchell,  8 

V.  State,  49  Ind.  558;  Hall  v.  Hall,  Rand.  (Va.)  428. 
34  Ind.  314;   Collins  v,  Carlisle,  7 

17 
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courge  hold  all  the  debtors  and  all  the  securities  tiiat  they 
have  given,  until  he  shall  be  fully  satisfied.  ^ 

§  170.  Wbars  ons  JolAt  Debtor  ham  Msnaed  tbs  UlttnifttB 
XdAbUity.  —  If,  as  between  joint  debtors^  it  has  beoome  the 
duty  of  one  of  them  to  pay  the  entire  debt,  the  others,  if 
they  shall  be  compelled  to  pay  it,  will  be  subrogated  to  the 
securities  and  means  of  payment  held  by  the  creditor  against 
the  former,  just  as  if  they  had  been  sureties  of  the  former 
€0  nomine.^  Thus,  if  two  cl  the  three  principal  obligors  in 
a  bond  put  into  the  hands  ai  the  third  the  means  to  pay  it, 
but  he  fails  to  do  so,  and  a  judgment  recovered  upon  the  bond 
against  the  three  is  paid  by  one  of  the  two,  the  latter  will  be 
subrogated  to  the  lien  of  the  judgment  upon  the  lands  of  the 
third  in  the  hands  of  his  grantees,  to  whom  he  has  conveyed 
them  since  the  judgment.'  The  same  principle  was  applied 
in  a  case  in  which  it  appeared  that  the  plaintiff  and  M.,  be- 
ing  partners,  agreed  that  M.  should  pay  the  defendant  for 
property  which  they  had  bought  of  him,  and  M.  accordingly 
sent  his  note  to  the  defendant,  who  declined  to  receive  it  as 
payment,  and  demanded  and  received  the  price  of  the  prop- 
erty from  the  plaintiff.  The  plaintiff  and  the  defendant  then 
agreed  that  the  defendant  should  still  hold  M/s  note,  and 
conceal  the  plaintiff's  payment,  and  should  turn  over  to  the 
plaintiff  whatever  M.  might  pay  on  the  note.  IL  having 
afterwards  made  a  payment  on  the  note  to  the  defendant,  in 
ignorance  of  the  plaintiff's  payment,  it  was  held  that  the 
plaintiff  had  by  subrogation  a  right  to  all  the  securities  held 
by  the  defendant,  and  that,  M.  ^s  note  being  such  a  security, 

1  Hall  o.  Howard,  33  Cb.  D.  430;  8clioeii«wald  «,  Dieden,  8  IDs.  App. 

Eiamer  v.  Garter,  136  Mass.  604 ;  389. 

Prost  V.  Frost,  3  Sandf.  CL  (N.  Y.)         «  Siunn  ».   Bhinn,  91  DU.  477; 

188;   Hoye  v,  Penn,  9  Han.  &  G.  Wheeler's  Estate,  1  MdL  Ch,  Dec.  80; 

(Md.)  473 ;  Maiming  v,  GMbane,  27  Crafts  «.  Mott.  4  N.  Y.  603 ;  Cherry 

Ind.  899 ;  Palmer  v.  Stacy,  44  Iowa  v.  Monro>  9  Barb.  CL  (N.  Y.)  618. 
340 ;  Garden  v.  Moiiow,  8  Ala.  486 ;        •  Buofaaaan  9.  Claik,  10    Gimtt 

(ya^l64. 
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€he  payment  made  thereon  belonged  to  the  pliiintiff.  ^  So  if 
one  of  two  joint  debtors  has  given  to  their  surety  for  tiie 
debt  eoUateral  security  to  protect  him  against  his  suretyship, 
and  has  then  agreed  with  his  co-debtor  for  a  yaluable  eonsid* 
eration,  himself  to  pay  the  whole  debt,  the  other  joint  debtor, 
if  he  is  afterwards  compelled  by  the  creditor  to  pay  the  debt, 
will  be  subrogated  to  the  benefit  oi  that  security  in  the  hands 
of  the  surety,  whom  he  has  discharged  by  his  payment,  in 
preference  to  the  claims  of  the  judgment-creditors  of  the 
debtor  who  should  have  paid  the  debt.'  The  same  rules  will 
be  applied  if  the  joint  debtors  are  a  husband  and  wife  who 
have  been  divorced.'  But  the  debtors  cannot  by  any  arrange- 
ment among  themselves  lessen  the  rights  of  the  creditor 
against  all  or  any  of  them ;  he  may  insist  upon  being  paid 
in  full,  leaving  them  to  adjust  their  own  equities.^  And 
even  after  full  satisfaction  of  the  creditor,  as  subrogation  is 
an  equity  to  be  enforced  only  where  it  will  benefit  a  merito- 
rious claim  without  doing  injustice  to  others,^  it  will  be 
denied  if  the  person  claiming  it  has  agreed  for  value  to  waive 
his  right,  or  if  he  is  indebted  in  a  larger  amount  to  the 
party  against  whom  he  seeks  it^ 

§  171.  In  Cases  of  Partnership.  —  A  partner  who,  after  the 
dissolution  of  the  partnership,  pays  a  firm  debt  out  of  his 
private  property  may  in  equity  enforce  contribution  therefor 
from  his  co-partners,^  by  virtue  of  the  partnership  agreement 
to  contribute  to  losses  rather  than  by  way  of  subrogation;® 
but  he  cannot  claim  any  lien  upon  the  separate  estate  of  his 


»  Field  V.  Hamilton,  45  Vt.  85.  •  Greenlaw    v.  Pettit,   87    Tenn. 

«  Butler  V.  Birkey,  13  Ohio  St.  468. 

614.  f  Downs  v.  Jackson,  33  Ills.  464; 

»  Stevens  v.  Goodenongh,  26  Vt.  Eakin  v.  Knox,  6  So.  Car.  (Rich.)  14. 

676.  •  PhUIips  V.  Blatchford,  137  Mass. 

*  Jackson  v.  Roberts,  83  Ga.  358 ;  510;  Hogan  o.  Reynolds,  21  Ala.  56; 
Hards  o.  Barton,  79  lUs.  504 ;  Baettel  Bartlett  o.  McRea,  4  Ala.  688.  Ooriira, 
0.  Harmonnt,  46  Minn.  481.  Sells  v.  Hubbell,  8  Johns.  Gh.  (N.  Y.) 

*  Aniea,  {  4.  894,  397. 
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partner  in  bankruptcy  for  the  balance  due  to  himself  upon 
settlement  of  the  partnership  accoimts,  by  subrogation  to  the 
rights  of  a  firm-creditor  who  has  been  paid  out  of  the  firm 
property ;  *  for  partnership  creditors  have  themselves  no  lien 
upon  the  firm  property,^  and  can  secure  its  application  to 
their  claims  only  through  the  rights  of  the  partners.^  The 
creditors  of  a  partner  who  is  entitled  to  be  subrogated  as 
against  the  firm  will  succeed  to  his  rights ;  ^  and  the  legatee 
of  a  partner  subject  to  the  payment  of  his  debts  will  occupy 
the  same  position.*  If  individual  property  of  one  of  the 
partners  of  a  bankrupt  firm  has  been  pledged  for  a  firm  debt, 
the  creditor  may,  and  if  requested  by  separate  creditors  of 
that  partner  must,  prove  his  whole  debt  against  the  firm  as- 
sets, for  the  relief  of  that  partner's  separate  estate,  thus  in 
effect  subrogating  that  separate  estate  to  the  creditor's  right 
against  the  firm.^  The  subrogation  of  one  partner  who  has 
paid  a  firm  debt  to  the  position  of  the  creditor  as  against  his 
co-partners  cannot  ordinarily  be  enforced  without  a  settle- 
ment of  the  partnership  accounts.^    Nor  can  the  bail  of  one 

1  In  re  Smith,  16  N.  B.  R.  113 ;  »  HUl  ».  Huston,  15  Gratt.  (Va,) 

Siogizer's  Appeal,  28  Peon  St.  524.  350. 

*  Case  r.  Beauregard,  1  Woods,  •  Collie,  in  re,  3  Ch.  D.  481 ;  Bow- 
C.  C.  125  ;  s.  c.  99  U.  S.  119 ;  Allen  den,  ex  parte,  1  Deac.  &  Ch.  135 ; 
r.  Centre  Valley  Co.,  31  Conn.  130  ;  Plummer,  in  re,  1  Phillips,  56  ;  Holfe 
Sigler  V.  Knox  County  Bank,  8  Ohio  v.  Flower,  L.  R.  1  P.  C.  27;  English 
St.  511;  Gwin  v,  Selbj,  6  Ohio  St.  &  American  Bank,  ^jr  jMrr/^,  L.  R.  4 
96 ;  Mayer  v.  Clark,  40  Ala.  259 ;  Ch.  49 ;  Holbrook,  in  re,  2  Lowell, 
Reese  v.  Bradford,  13  Ala.  837.  259 ;  Thomas,  in  re,  8  Biss.  139 ;  Maj, 

«  Couchman©.  Maupm,78Ky.33;  in  re,  17  N.   B.  R.  192;  Besley  v, 

O'Bannonr.  Miller,  4  Bush  (Ky.),  25;  Lawrence,  11   Paige  (N.  Y.),  581; 

Black  w.  Bush,  7  B.  Mon.  (Ky.)  210  ;  Wilder  v.  Keeler,  3  Id.  167. 

Guyton    v.    Flack,     7     Md.    398;  '  Bittner  v.  Hartman,  139  Penn. 

Schmidtapp  v.  Currie,  55  Miss.  597;  St.    632;   Fessler  v.  Hickemell,  83 

Hawk  Eye  Woollen  Mills  v.  Conklin,  Penn.  St.  150 ;  Baily  v.  Brownfield,  20 

26  Iowa,  422 ;  Waterman  v.  Hunt,  3  Penn.  St.  41 ;  Shattuck  v.  Lawson,  10 

R.  I.  298.  Gray  (Mass.),  405  ;  Le  Page  o.  Mc- 

*  Matter  of  Swayne,  1  Clark  Crea,  1  Wend.  (N.  Y.)  164 ;  Barhydt 
(Penn.),  57 ;  Foot,  in  re,  12  N.  B.  K  v.  Perry,  57  Iowa,  416 ;  Lyons  v. 
337;  Royalton  Bank  v.  Gushing,  53  Murray,  95  Mo.  23;  McDonald  v. 
Vt.  321.  Holmes,  29  Pac.  Rep.  735. 
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partner,  who  have,  as  such  bail,  been  compelled  to  pay  a 
judgment  recovered  against  that  partner  for  a  firm  debt^  re- 
cover at  law  from  the  other  partners  any  part  of  the  sum 
thus  paid  by  them ;  *  nor,  after  suit  brought  upon  a  partner- 
ship debt  and  its  satisfaction  by  one  of  the  partners  sued,  can 
equity  preserve  or  extend  the  validity  of  the  original  security 
under  the  guise  of  an  assignment,  so  as  to  charge  the  bail  of 
another  partner  for  the  former's  reimbursement.  ^  But  a 
partner  who  has  gone  out  of  the  firm,  and  taken  for  a  valu- 
able consideration  the  agreement  of  the  remaining  members 
of  the  firm  to  indemnify  him  from  the  partnership  debts,  will 
in  equity  be  regarded  as  the  surety  of  the  other  partners,' 
and  will,  if  he  is  compelled  to  pay  a  firm  debt,  be  subrogated 
to  the  rights  and  remedies  of  the  creditor  therefor  against 
the  remaining  members  of  the  firm.*  If  one  partner  buys 
the  interest  of  the  other  in  the  firm  property,  and  assumes  the 
firm  debts,  he  will  in  equity  be  regarded  as  the  principal 
debtor,  and  the  other  as  merely  his  surety ;  and  a  firm  cred- 
itor who  has  notice  of  the  facts  has  been  said  to  be  bound  at 
his  peril  to  treat  the  former  partners  respectively  as  principal 
and  surety;^  though  any  such  limitation  of  the  creditor's 
original  rights  can  scarcely  be  maintained  on  principle.  * 

§  171  a.    Substitution  of  a  Fartnerahip  Creditor  to  Agreenient 
or  Seourity  taken  by  a  Retiring  Partner  agalnat  Firm  Debta.  — 


^  Bowman  9.  Blodgett,  3  Met. 
(Mass.)  308 ;  Osborn  v.  Cunningham, 
4  Dev.  &  Bat.  Law  (Nor.  Car.),  423. 

*  Hinton  v.  Odenheimer,  4  Jones, 
Eq.  (Nor.  Car.)  406. 

«  Olson  V.  Morrison,  29  Micb.  395  ; 
Bumside  v.  Fetzner,  63  Mo.  107; 
WiUiams  ».  Bush,  1  Hill  (N.  Y.),  623. 

*  Shamburg  v.  Abbott,  112  Penn. 
St.  6;  Scott's  Appeal,  88  Penn.  St. 
173 ;  Prow's  Estate,  73  Penn.  St.  459  ; 
Merrill  v.  Green.  55  N.  Y.  270 ;  Con- 
well  V.  McCowan,  81  Lis.  285.  Conira, 
in  Florida,  Griffin  i7.  Orman,  9  Fla.  22. 


»  Oakeley  v,  Pasheller,  10  Bligb, 
N.  s.  548;  Colgrove  v.  Tallman,  67 
N.  Y.  95  ;  Morss  v.  Gleason,  64  N.  Y. 
204 ;  Millerd  ©.  Thorn,  56  N.  Y.  402 ; 
Savage  v.  Putnam,  32  N.  Y.  501; 
Dodd  V.  Dreyfus,  17  Hun  (N.  Y.),  600; 
Williams  v.  Boyd,  75  Ind.  286 ;  Smith 
V.  Shelden,  36  Mich.  42 ;  Ck)nwell  v, 
McCowan,  81  Ills.  285 ;  Bumside  v. 
Fetzner,  63  Mo.  107;  Leithauser  o. 
Baumeister,  47  Minn.  151. 

•  Rawson  v  Taylor,  30  Ohio  St. 
389 ;  Gates  v.  Hughes,  44  Wise.  332. 
Aniea,  §  25. 
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The  Court  of  Appeals  of  the  State  of  New  YoA  and  the 
Sapreme  Courts  of  PennsylTania  and  Arkansate  hav^  refned 
to  allow  the  creditor  of  a  partnership  to  maintain  an  aefion 
upon  a  bond  given  to  a  retiring  partner  by  the  remaining 
members  of  the  firm  to  secure  him  against  his  Mabilitj  for 
the  partnership  debts^  upon  the  manifest  ground  that  the 
bond  was  given,  not  at  alt  for  the  benefit  of  the  firm  crediton, 
but  solelj  for  the  protection  of  the  retiring  partner ;  ^  but  if 
the  bond  is  conditioned  both  for  ihe  relief  of  the  retiring 
partner  and  for  the  payment  of  the  outstanding  firm  debts,  it 
has  been  considered  to  be  more  than  a  mere  contract  of  indem- 
nity, and  both  the  obligee  of  the  bond  and  the  firm  creditors 
themselves  have  been  allowed  to  proceed  upon  it  to  enforce 
payment  of  the  firm  debts.  ^  The  remaining  partnerB,  by 
their  agreement  to  appropriate  the  firm  property  to  the  pay- 
ment of  the  firm  debts,  have  been  held  to  become  trustees 
for  the  creditors,^  and  will  be  held  by  a  court  of  equity  to  the 
proper  dischai^  of  the  tm8t>    The  same  principle  will  be 

1  MerriU  v.  Green,  S6  N.  I.370f  Arnold  r^  Nidiolfl,  64  K.  T.  117; 

Mackintosh  v.  Fatmaa,  38  How.  Pr.  Eloyd  v.  Ort,  90  Kans.  16S.     %aakr 

(N.  Y.)   145;   Senriss  o.  McDonell,  doctrines  are  maintained  ixk  Bioe  9. 

107  N.  Y.  260 ;  Berry  v.  Brown,  1  Savery,  22  Iowa,  470 ;  Wiggins  v,  Mo- 

Silvemail's  N.  Y.  Ci  Appeals,  542 ;  Donald,    18    Odil.    126 ;    Allen    v. 

Campbell  v.  Laoock,  40  Penn.  Si  Thomaa,  3  Met.  (Ky.)  198 ;  Hdl  % 

448 ;  Hicks  v.  Wyatt,  23  Ark.  55.  Roberts,  61  Barb.  (N.  Y.)  33.     Most 

^  Hood  0.  Spencer,  4  McLean,  G.  of  these  decisions  were  made  in  States 

C.  168 ;  Collier,  in  re,  12  N.  B.  R.  in  wbich  the  cfistinction  between  law 

266 ;  Claflin  v.  Ostrom,  54  N.  Y.  581,  and  equity  has  been  abolished^and  the 

584 ;  Barlow  o.  Myers,  3  Hun  (N.  Y.),  real  party  in  interest  allowed  to  sue  in 

720,  and  6  Thomp.  k  C.  (N.  Y.)  183 ;  his  own  name. 

Wilson  V.  Stilwell,  14  Ohio  St.  464 ;  *  Gorham,  in  re,  9  Biss.  23 ;  Manh 

Ingles  V.  Walker,  37  Ga.  256  ;  Dun-  v.  Bennett,  5  McLean,  117;  Wildes*, 

lap  V.  McNeil,  35  Ind.  316 ;  Devol  Chapman,  4  Edwards,  Ch.   (N.  Y.) 

V.  Mcintosh,  23  Ind.  529;  Trancis  v.  669. 

Smith,  1  Duv.  (Ky.)  121 ;  Garvin  v,  *  Sedan  v.  Williams,  4  McLean^Sl; 

Mobley,  1  Bush  (Ky.),  48;  Meyer  r.  Wilson  v.  Soper,  13  B.  Mon.  (Ky.) 

Lowell,    44    Mo.    328;    Poole    v.  411;   Phelps    v.  McNeely,  66   Mo. 

Hintrager,   60  Iowa,  180 ;    Kimball  554 ;  Baer  v.  Wilkinson,  35  W.  Va. 

V.  Noycs,  17  Wise.  695 ;  Sanders  v.  422 ;    Conroy    r.  Wooda^   IS  Ci^ 

Clason,  13  Minn.  379.    See  further  626. 
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applied  to  the  deposit  by  tiie  retiring  partner  of  a  sum  of 
money  with  the  new  firm  whidh,  by  agreement  between  him 
and  tiie  members  of  the  new  firm,  is  to  be  applied  to  his 
share  of  the  liabilities  of  the  old  firm;  it  becomes  a  trust 
fund  for  the  creditors  of  the  old  firm,  and  their  rights  will 
not  be  affected  by  any  subsequent  equities  that  may  arise  in 
favor  of  the  members  of  the  new  firm.^  But  a  promise  by 
the  members  of  tibe  new  firm  to  the  retiring  partner,  upon 
their  taking  merely  the  assets  of  the  old  firm,  to  pay  its 
debts,  though  it  has  been  held  to  give  the  old  creditors  a 
direct  right  of  action  against  these  new  members,'  or  .others 
who  have  made  it,'  under  the  liberal  doctrine  that  one  for 
whose  benefit  a  promise  is  made  may  enforce  it,  though  not 
a  party  to  it  or  privy  to  the  consideration,*  yet  gives  the  re- 
tiring partner  no  lien  upon  these  assets  for  the  enforcement 
of  the  promise,^  and  gives  the  firm  creditors  no  lien  upon  the 
assets  which  can  be  enforced  against  third  persons  to  whose 
hands  these  assets  come  without  notice  of  any  trust,^  and  no 
special  rights,  it  is  sometimes  held,  against  the  remaining 
partners  personally,  ^  or  against  the  assets  in  the  hands  of  the 
latter,^  even  though  the  firm  and  all  the  partners  were  in- 
solvent when  the  promise  was  made.'  The  right  of  partner- 
ship creditors  to  hold  the  partnership  property  doubtless 
arises  by  way  of  subrogation  to  the  right  of  the  partners  to 
have  the  firm  property  applied  to  the  payment  of  the  firm 


^  Pries  o.  Eimis,  133  Penn.  St.  Commercial  Bank  o«  Lewis,  13  Sm.  & 

195.  M.  (Miss.)  336. 

<  Bellas  V.  Fagelj,  19  Penn.  St.         •  Fulton  o.  Hughes,  63  Miss.  61 ; 

373 ;    Weaver  r.  White,   19  N.  Y.  Hapgood  v,  Comwell,  48  Ills.  64. 
Supt.  616.  f  Wild  V.  Dean,  3  Allen  (Mass.), 

*  Goldman  p.  Biddle,  118  Ind.  493 ;  579;  Fowle  v.  Torrej,  131  Mass.  39. 
Mazfield  v.  Schwartz,  43  Minn.  331 ;         *  Robb  v.  Mudge,  14  Gray  (Mass^X 
Lehow  V.  Simonton,  3  Color.  346.  534 ;  Biehardson  o.  Tobey,  3  AUob 

*  AiUe€y  \  85.  (Mass.),  81. 

>  Griffith  o.  Buck,  18  Md.  103 ;         *  Howe    o.    Lawrence,  9    Cush. 

Goembel   v.    Amett,   100   Ills.    34;  (Mass.)  553 ;  Robb  v.  Mnc^  14  Gray 

Andrews  v.   Mann,  31    Miss.  333;  (Mais.),  534. 
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debts ;  ^  but  these  rights  are  now  a  part  of  the  law  of  partner* 
ship  rather  than  of  subrogation. 

§  172.  "Where  Seotultlee  belonging  to  Dilteent  Owners  are  held 
for  the  Same  Debt—  Where  securities  belonging  to  several 
different  persons  are  held  together  to  secure  the  payment  of 
a  single  debt,  they  should  be  applied  pari  passu  to  the  satis- 
faction of  the  creditor,  so  that  each  of  the  several  owners  of 
the  securities  may  contribute  his  just  proportion  of  the  com- 
mon burden;^  and  if  such  creditor  satisfies  the  demand  out 
of  the  securities  of  only  one  of  the  owners,  leaving  the  other 
securities  undisturbed,  equity  will  so  dispose  of  these  others 
as  to  throw  the  burden  of  the  debt  upon  all  in  reasonable  pro- 
portions.' The  one  whose  property  has  paid  the  whole  debt 
will,  to  the  extent  of  his  actual  payment,  be  subrogated  to 
the  rights  of  the  creditor  against  the  others,  and  may  hold 
their  securities  to  enforce  the  payment  by  them  of  such  sums 
as  they  ought  in  equity  to  contribute.^  If  the  security  is  a 
mortgage,  and  the  whole  debt  is  paid  to  save  the  estate  of 
the  party  paying  it,  by  one  of  two  tenants  in  common  who 
have,  since  the  giving  of  the  mortgage,  acquired  the  equity 
of  redemption,  the  assignment  of  the  mortgage  to  this  co- 
tenant  will  not  extinguish  its  claim  in  favor  of  the  other, 
who  has  paid  nothing.^  That  share  of  the  mortgage-debt 
which  it  belonged  to  such  an  assignee  to  pay  is  extinguished ; 

1  Manchester  Bank,  «r  parte,  12  (N.  Y.),  734;  s.  c,  6  Abbott  Pr.  (N. 

Cb.  D.  917 ;  WUey,  in  re,  4  Biss.  C.  Y.)  99,  101 ;  Semmes  v.  Boykin,  27 

G.  214 ;  Rioe  v.  Barnard.  20  Yt.  479 ;  Ga.  47.    So  in  admiralty.  The  Dew- 

Washburn  v.  Bank  of  Bellows  Falls,  thorpe,  2  Notes  of  Gas.  264 ;   The 

19  Yt.  278  ;  Richardson  v.  Tobey,  3  Constantia,  4  Id.  512. 

Allen  (Mass.),81 ;  Howe  v.  Lawrence,  '  Gould  v.  Central  Trust  Co.,  6 

9  Gush.  (Mass.)  553 ;  Waterman  o.  Abbott  New  Gas.  (N.  Y.)  381 ;  Mc- 

Hunt,  2  R.  I.  298  ;  Fargo  v,  Ames,  Cready  v.  Yan  Antwerp,  24  Hun  (N. 

45  Iowa,  491;  Schmidhipp  v.  Gurry,  Y.),  322. 

55    Miss.    597 ;    Grabenheimer    o.  «  Aiken  v.  Gale,  37  N.  H.  501 ; 

Rindskopf,  64  Tex.  49.  Dowdy  v.  Blake,  50  Ark.  205 ;  Beck 

«  Wright,  in  re,  16  Fed.  Rep.  482 ;  v.  Tarrant,  61  Tex.  402. 

Hoyt  0.  Doughty,  4  Sandf.  (N.  Y.)  *  Barker  v.  Flood,  103  Mass.  474; 

462 ;  Paine  v.  Bonney,  4  E.  D.  Smith  Calkins  v.  Steinbaoh,  66  Calif.  117. 
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his  title  to  his  portion  of  the  mortgaged  property  is  perfected ; 
and  he  is  subrogated  to  the  rights  of  the  mortgagee  as  to  the 
other  share,  and  may  call  upon  his  co-tenant  to  pay  him  the 
proportion  of  that  share,  or  be  foreclosed  of  the  right  to  re- 
deem.^ If  the  creditor  himself  purchases  the  share  or  the 
property  of  one  of  the  debtors  subject  to  the  burden,  a  cor- 
responding share  of  the  debt  is  extinguished.*  As  between 
the  purchasers  in  common  of  an  estate  bound  by  a  joint  lien, 
each  share  is  obliged  to  contribute  only  its  proportion  of  the 
common  burden,  and  beyond  this  amount  is  to  be  regarded  as 
the  surety  of  the  others ;  *  and  if  the  owner  of  one  share  is 
called  upon  to  pay  more  than  its  due  proportion  of  the  debt, 
such  owner  or  his  creditors  will  be  entitled  to  stand  in  the 
place  of  the  satisfied  creditor  to  the  extent  of  the  excess 
which  ought  to  have  been  paid  out  of  the  other  shares.^  One 
tenant  in  common,  upon  redeeming  the  estate  from  a  tax- 
sale,  though  he  will  not  acquire  an  absolute  title,  yet,  if  his 
payment  were  necessary  for  the  protection  of  his  own  estate,* 
may  hold  the  estate  under  his  tax-title  against  his  co-tenants 
until  they  pay  or  tender  to  him  their  proportion  of  the  taxes.® 
As  his  redemption  will  be  deemed  to  have  been  made  for 
their  benefit  if  they  so  desire  on  their  payment  of  their  pro- 
portionate shares  of  the  indebtedness,  ^  so  it  will  be  for  his 
own  benefit  until  they  shall  make  such  payment.^ 


*  Young  ».  Williams,  17  ConiL  •  Watkina  v,  Eaton.  30  Maine, 
393;  Lyon  v.  Robbins,  45  Conn.  5S9;  Moon  v,  Jennings,  119  Ind. 
613 ;  Cornell  v.  Presoott,  3  Barb.  (N.  130 ;  Weare  v.  Van  Meter,  42  Iowa, 
Y.)  16.  128;  Oliver  w.  Montgomery,  42  Iowa, 

^  Daigle's  Succession,  15  La.  Ann.  36,  and  39  Iowa,  601 ;  Harrison  v* 

694.  Harrison,  56  Miss.  174. 

*  Higham  v.  Harris,  108  Ind.  ^  Barnes  v.  Boardman,  152  Mass. 
246.  391 ;  Van  Home  v.  Fonda,  6  Johns. 

*  Gearhart  v.  Jordan,  11  Penn.  St.  Ch.  (N.  Y.)  388 ;  Plagg  v.  Mason,  2 
325 ;  Furiman  v.  McMillian,  2  Lea  Sumner,  486 ;  Tice  v.  Derby,  59  Iowa, 
(Tenn.),  121.  312,  314. 

*  Preston  v,  Wright,  81  Maine,  *  Hurley  v.  Hurley,  148  Mass. 
306.  444,  and  cases  there  dted. 
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§  173.  Wh«n  Imsad  ci  two  or  Mora  Owaon  im  safejieot  to  one 
Moitsafa.  —  Where  one  of  the  owners  of  land  subject  to  a 
mortgage  pays  off  iiie  mortgage-debt  by  instalments,  and 
upon  making  the  last  payment  takes  an  assignment  of  the 
mortgage,  its  lien  is  not  thereby  extingoished  in  favor  of  the 
other  owners.^  Either  one  of  such  owners,  whether  they  hold 
distinct  parcels  of  the  incumbered  estate^  or  are  tenants  in 
common  of  the  whole,  is  at  liberty  to  redeem  for  the  protec- 
tion of  his  estate ;  and  upon  so  redeeming  he  becomes  subro- 
gated to  the  rights  of  the  mortgagee,  and  may  hold  the  land 
as  if  the  mortgage  subsisted,^  until  the  other  owners  reim- 
burse him  their  proportions  of  the  incumbrance ;  and  in  the 
absence  of  any  agreement  their  proportions  will  be  according 
to  the  proportionate  value  of  their  respective  interests.'  The 
grantee  of  such  an  owner  will  have  the  same  right  of  subro- 
gation as  was  possessed  by  his  grantor>  Where  two  pur> 
chasers  of  land  gave  their  joint  notes  for  the  purchase-money 
thereof,  secured  by  a  mortgage  of  the  premises,  and  after  a 
partition  of  the  premises  one  of  them  refused  to  pay  his  pro- 
portion of  the  last  note,  so  that  the  other  was  compelled  to 
redeem  the  whole  mortgage,  the  latter  was  allowed  to  hold 
the  land  of  the  defaulter  for  the  amount  which  he  had  thus 
been  compelled  to  pay  above  his  own  share  of  the  note,^  and 
to  have  the  same  interest  as  had  been  agreed  to  be  paid  upon 
the  original  debt^  Upon  the  same  principle,  the  assignee 
of  a  mortgage  which  covered  three  estates,  having  purchased 
two  of  these  estates,  can  recover  from  the  third  estate  only 
its  ratable  proportion  of  the  mortgage-debt.^ 


1  Duncan  v.  Dmry,  9  Penn.  St.  Johns.  (N.  Y.)  32 ;  Aiken  v.  Gale,  37 

332.  N.  H.  601. 

«  Newbold  ».  Smart,  67  Ala.  326 ;         *  Watson's  Appeal,  90  Penn.  St 

Lowery  v.  Bjeis,  80  Ind.  443 ;  Garter  426. 

V.  Penn,  99  Ills.  390 ;  Brooks  v.  Har-         •  Fisher  v.  Dillon,  62  His.  379. 
wood,  8  Pick.  (Mass.)  497.  •  Simpson   v.  Gardiner,  97  Ilk 

*  Httbbard  9.  Aacutney  Mill  Dam  237. 
Co.,  20  Vt  402;  Sawyer  9.  Lyon,  10        ^  Golton  v.  Colton,  3  PhOa.  24. 
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§  174.  This  Priaoipto  applied  agflbnrt  one  dalfliliig  mder  a  Joint 
PwrohaMr. — One  Picraon  and  four  others  purchaged  a  lot  of 
land^  and  gave  for  the  purchase-momej  their  joint  note  secured 
bj  a  mortgage  upon  the  lot.  They  then  divided  the  lot  among 
themselves  into  four  equal  ports,  one  of  which  was  allotted 
to  Pierson,  and  agreed  to  give  each  other  quitclaim  deeds  of 
their  respective  parts.  Pierson  took  possession  of  his  part^ 
built  a  house  upon  it,  and  then  sold  it  to  one  Williams,  who 
paid  him  therefor  in  fulL  The  title  still  remaining  in  all 
the  purchasers,  they  joined  in  conveying  to  him  the  parcel 
purchased  by  him  of  PiersoiL.  Pierson  paid  nothing  of  the 
original  purchase^money,  of  which  he  should  have  paid  one- 
fourth  ;  the  remaining  three-fourths  were  paid  by  the  other 
purchasers.  The  mortgagee  then  filed  a  bill  to  foreclose  his 
mortgage  for  the  unpaid  fourth  part  of  the  purchase-money; 
and  it  was  decreed  that  the  part  of  the  lot  set  off  to  Pierson 
and  conveyed  to  Williams  should  be  first  sold.  Judge  DavUon 
saying,  ^'  The  several  owners  of  the  residue  of  the  lot  having 
each  paid  one-fourth  of  the  purchase-money,  the  remaining 
fourth  was  in  equity  the  debt  of  Pierson ;  and  as  his  debt  it 
was  properly  chargeable  on  the  property  set  off  to  him.'*^ 
It  was  not  pretended  in  this  case  that  Williams  had  notice 
that  Pierson  had  not  paid  his  share  of  the  purchase-money ; 
but,  having  notice  of  the  mortgage,  he  was  to  be  regarded  as 
having  purchased  subject  to  the  equities  that  arose  under  it 
But  under  somewhat  similar  circumstances  in  Qeorgia  it  was 
held  that  one  purchaser  who  had  been  compelled  to  pay  the 
whole  of  the  purchase-money  was  not  to  be  subrogated  for  his 
reimbursement  to  the  mortgage-lien  upon  Ihe  share  of  the 
other  purchaser  in  the  hands  of  a  grantee  from  the  latter, 
although  such  grantee  had  constructive  notice  of  the  mort- 
gage from  the  fact  of  its  being  recorded.* 

§  175.    Applied  to  Mortgagees  whose  Bstate  was  snbiiect  to  a 

Pzior  Zden. — Where  three  junior  mortgagees  of  land,  having 
1  Williams  v.  Perry,  20  Ind.  437.       *  Clark  v,  Warren,  55  Ga.  575. 
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no  priority  among  themselves,  had  agreed  with  the  mort- 
gagor, that  if  it  should  be  necessary  to  redeem  from  the  prior 
mortgage  each  of  these  three  junior  mortgagees  should  pay 
one-third  of  the  amount  due  thereon,  and  be  indemnified 
therefor  out  of  the  property,  and  one  of  the  three  paid  one- 
third  of  the  amount  due  upon  the  prior  mortgage,  and  then 
advanced  the  remaining  amount  and  took  an  assignment  of 
that  mortgage,  it  was  held  that  as  to  the  remaining  two- 
thirds  he  became  subrogated  to  the  rights  of  the  prior  mort- 
gagee, and  might  require  his  co-mortgagees  to  redeem  by 
paying  to  him  those  two-tliirds,  or  to  forfeit  all  title  to  the 
mortgaged  premises.^ 

§  176.  Not  appUed  where  Uen  npon  one  Beoorlty  extinguished. 
—  If  two  securities  are  held  for  the  payment  of  a  debt,  and 
the  lien  upon  one  of  them  has  been  lost  by  lapse  of  time,  the 
owner  of  the  other  security,  upon  paying  the  debt,  will  ac- 
quire no  right  of  subrogation  to  that  which  has  been  thus 
discharged.^  A  testator  devised  a  tract  of  land  to  his  two 
sons,  Benjamin  and  Thomas.  The  purchase-money  due  from 
the  testator  for  this  land  being  unpaid,  the  testator's  vendor 
brought  his  bill  against  the  executors,  and  obtained  a  decree 
charging  the  land  with  its  payment.  By  a  subsequent  de- 
cree, the  land  was  ordered  to  be  sold  therefor.  While  these 
decrees  remained  unexecuted,  Benjamin  sold  his  portion  of 
the  land ;  and  the  purchaser  thereof  took  and  held  possession 
until,  by  the  lapse  of  time,  he  acquired  a  title  which  was 
valid  against  these  decrees.  Then  the  decrees  were  revived; 
and  by  order  of  the  court  the  remaining  portion  of  the  land, 
being  the  share  of  Thomas,  was  sold  for  the  payment  of  the 
testator's  indebtedness  for  the  price  of  the  whole  tract  On 
a  bill  brought  by  Thomas  against  Benjamin  for  contribution 
it  was  held  that,  as  the  vendor's  lien  upon  the  whole  tract 

^  Hubbard  o.  Ascutney  Mill  Dam  Baoot,  2  Desans.  Eq.  (So.  Gar.)  546; 
Co.,  20  Vt.  402.  Lovell  v,  Nebon*  11  Allen  (Mass.). 

<  See  aniea,  {  110.     Doughty  v.    101. 
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had  been  lost  and  ended  by  the  statute  of  limitations,  so 
that  the  complainant  could  not  have  been  subrogated  to  that 
lien,  his  payment  of  the  debt  conferred  no  benefit  upon  Ben- 
jamin, and  consequently  that  Benjamin  was  not  bound  to 
contribute  for  his  relief.^  Nor  can  one  joint  debtor  be  sub- 
rogated to  the  benefit  of  a  security  which  has  been  otherwise 
lost  as  against  the  other.  Where  two  purchasers  of  land 
gave  back  a  mortgage  for  the  price  thereof,  which,  however, 
was  not  recorded,  and  the  interest  of  one  of  them  was  sub- 
sequently conveyed  to  a  bona  fde  purchaser  for  value  who 
had  no  notice  of  the  unrecorded  mortgage,  it  was  held  that 
the  mortgagee  might  yet  enforce  his  mortgage  for  the  whole 
amount  remaining  due  thereon  against  the  interest  of  the 
other  debtor,  who  must  then  look  to  his  co-debtor  personally 
for  the  payment  of  the  latter's  share.  ^ 

§  177.    Where  the  intimate  UabiUty  la  upon  one  of  Several 
Ownera  of  Seonrltiea  held  for  the  Same  Debt  —  If  the  property 

of  two  owners  is  subject  to  a  mortgage,  and  as  between  them- 
selves it  is  the  duty  of  one  of  them  to  discharge  it,  and  the 
other  pays  the  debt  on  an  agreement  that  the  mortgage  shall 
inure  to  his  benefit,  or  if  he  takes  an  assignment  of  the  mort- 
gage, he  will  be  entitled  to  reimbursement  through  the  lien 
of  the  mortgage.^  The  relation  between  the  debtors  or  the 
owners  of  the  incumbered  property  in  such  a  case  is  that  of 
principal  and  surety;^  the  primary  and  ultimate  liability  is 
upon  him  whose  duty  it  is  to  pay  the  debt  and  upon  his  prop- 
erty ;  his  payment  of  the  debt  will  discharge  it  in  favor  of 
his  co-debtor;^  and  the  grantee  of  his  property  incumbered 
with  the  debt,  who  has  notice  of  the  incumbrance  and  of  the 

^  Screven  v.  Joyner,  1  Hill,  Eq.         ^  Swan  v.  Smith,  57  Miss.  548 ; 

(So.  Car.)  253.  Cherry  ».  Monro,  3  Barb.  Ch.  (N.  Y.) 

>  Ohio  Ins.  Co.  o.  Ledyard,  8  Ala.    618;   Barnard  v.  Wilson,  74  Calif. 

866.  513;  antea,  Ch.  III. 

•  Laylin  o.  Knox,  41  Mioh.  40 ;         •  Birdsall  v.  Cropsey,  29  Neb.  679 ; 

Cornell  o.  Frescott,  2  Barb.  (N.  Y.)    Cook  o.  Hinsdale,  4  Cash.  (Mass.) 

16.  134. 
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respeettve  rights  of  the  parties,  will  be  ia  fte  better  poBiti<m 
than  his  grantor;^  he  must  pay  the  whole  debt^  e^^n  flioc^ 
his  co-debtors  should  couTey  the  other  incumbered  property 
to  the  common  creditor*^  And  in  sudi  a  case  a  court  of 
equity  may  order  the  {Mroperties  or  interests  which  the  credi- 
tor holds  for  the  security  of  his  debt  to  be  sold  in  the  suc- 
cession or  in  the  proportion  in  which  they  are,  among 
themselves,  liable  for  its  payment;'  tima,  where  Hie  joint 
purchasers  of  land,  baring  given  back  a  mortgage  for  its 
price,  made  partition  of  it  among  themselresy  and  one  of 
them  paid  his  proporticm  of  the  mortgage  debt,  it  was  held 
that  the  oourt  might  properly  order  the  share  of  the  other 
purchaser  to  be  first  sold  on  a  foreclosure  of  the  mortgage.^ 
And  although,  where  a  bill  to  redeem  frcMu  a  mortgage  is  filed 
by  several  persons  as  owners  in  different  proportions  of  the 
equity  of  redemption,  the  proceedings  of  the  mortgagee  to 
enforce  his  security  will  not  be  delayed  until  the  eomplain- 
ants  have  settled  the  proportions  in  which  they  are  respec- 
tively to  contribute  to  the  red^iption,*  yet,  if  they  pay  into 
court  the  full  amount  which  is  due  to  the  mortgagee,  the  suit 
may  be  delayed  for  a  reasonable  time  to  enable  them  to  pro- 
ceed against  another  defendant,  who  is  also  interested  in  thb 
equity  of  redemption,  for  the  purpose  of  compelling  him  to 
contribute  his  proportion  of  the  mortgage-debt^ 

§  178.  These  Piinoiples  applied  to  Joint  Mortgegora  end  to  tlie 
Oranteee  of  a  Mortgagor.  —  C.  and  S.  purchased  a  lot  of  land, 
and  gave  their  joint  note  and  mortgage  for  the  price  thereof. 
C.  afterwards  conveyed  his  undivided  half  to  S.,  subject  to 
the  mortgage,  which  S.  assumed  and  agreed  to  pay,  and  gave 

1  Cherry  v.  Monro,  t  Barb.   Ch.  Y.)  16 ;  WiUiams  r.  Pcny,  «)  Ind. 

(N.  Y.)  618;   Crafts  v.  Crafta,  IS  437. 

Gray  (Mass.),  860 ;  Cook  v.  Hinsdale,  *  Roddy's  Appeal,  7«  Pcnn.  St.  98. 

4  Cush.  (Mass.)  134.  •  J^iea,  f  170.    Weihl  v.  Atlaata 

«  Crafts  V.  Crafts,  13  Gray  (Mass.),  Pumifcups  Co.,  16  So.  E.  Rep.  S82. 

860.  •  Brinckeriioffv.  Lanaing,  4  Johnt. 

•  Cornell  V,  Prescott,  2  Barb.  (N.  Ch.  (N.  Y.)  66. 
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to  C.  a  bond  of  indemnitj  against  the  same.  S.  subsequently 
cmiveyed  the  lot  to  a  grantee  with  full  covenants  of  war- 
ranty and  against  ineundjrances,  and  then  became  insolvent 
and  left  the  State,  having  failed  to  pay  the  mortgage-debt 
The  mortgagee  having  brought  a  suit  against  G.  on  the  note, 
instead  of  proceeding  against  the  land,  C.  thereupon  tendered 
to  the  mortgagee  the  full  amount  due,  and  demanded  an  as- 
signment of  the  note  and  mortgage  to  a  third  person  for  his 
benefit,  so  that  he  might  enforce  them  against  the  land  for  his 
indemnity;  but  the  mortgagee  refused  to  make  such  an  assign- 
ment It  was  held,  on  a  bill  in  equity  then  brought  by  0. 
against  the  mortgagee  and  the  grantee  of  S.,  tiiiat  the  ar- 
rangement between  G,  and  S.  and  the  conveyance  from  ihe 
former  to  the  latter  constituted  in  equity  the  relation  of  prin- 
cipal and  surety,  not  only  between  themselves  personally, 
but  also  with  reference  to  their  interests  in  the  mortgaged 
property;  that  the  equitable  rights  of  G.  and  S.  were  now 
the  same  as  if  S.  had  originally  owned  the  whole  lot,  and 
had  given  the  mortgage  for  his  own  debt,  and  C.  had  been 
merely  his  surety;  that  accordingly  the  land  was  the  pri- 
mary fund  for  the  payment  of  the  debt,  and  the  surety,  if 
compelled  by  the  mortgagee  to  pay  the  debt,  would  be  en- 
titled to  be  subrogated  to  the  charge  of  the  mortgage  upon 
the  land;  and  that  G.'s  rights  were  not  affected  by  the  fact 
that  he  had  taken  a  bond  of  indemnity  from  S.,  for,  as  S. 
was  insolvent,  his  sureties  on  that  bond  might  well  insist 
that  the  land  should  be  first  resorted  to  for  the  payment  of 
the  mortgage-debt,  instead  of  its  being  collected  from  G., 
and  their  liability  to  him  upon  the  bond  thus  becoming 
fixed.  ^  The  owner  of  land  mortgaged  it,  and  subsequently 
sold  a  part  of  it  to  a  purchaser  who  assumed  the  mortgage, 
but  failed  to  pi^  it,  and  conveyed  the  land  he  had  purchased 
to  B.^  who  had  notice  of  the  facts.  In  the  mean  time,  the 
mortgagor  had  conveyed  another  portion  of  the  mortgaged 

^  Cheny  v.  Monro,  2  Barb.  Ch.  (N.  Y.)  618. 
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premises  to  C,  who  conveyed  it  with  warranty  to  another 
purchaser;  and,  the  mortgage  being  still  unpaid,  this  last 
purchaser,  to  relieve  his  estate,  applied  to  its  discharge  a 
portion  of  the  purchase-money  which  he  would  otherwise 
have  paid  to  G.  B.  being  still  indebted  to  his  vendor  for 
the  price  of  his  land  in  a  sum  greater  than  had  been  paid  for 
the  discharge  of  the  mortgage,  it  was  held  that  C,  having  in 
effect,  through  the  payment  made  by  his  grantee,  redeemed 
from  the  mortgage,  was  entitled  for  his  reimbursement  to  be 
subrogated  to  its  lien  upon  the  land  of  B.,  which  should  have 
discharged  it.^  So  when  the  amount  due  upon  a  purchase 
of  two  separate  lots  has  been  apportioned  between  the  two 
purchasers  of  each  lot,  and  the  purchaser  of  one  lot  has  paid 
his  share  of  the  debt,  the  other  lot  should  be  sold  first  upon 
foreclosure  of  the  mortgage  for  the  balance  due  thereon,  as 
against  a  subsequent  purchaser  of  that  lot  whose  deed  was 
made  subject  to  all  existing  mortgages.' 

§  179.  Bxtent  of  the  Right  of  Subrogation.  —  This  right  of 
subrogation  is  paramount  to  any  other  claim  or  lien  upon  the 
property  against  which  it  is  sought  to  be  exercised,  if  such 
other  claim  or  lien  was  subject  to  the  obligation  which  has 
been  discharged  by  one  debtor,  or  to  the  satisfaction  of  which 
his  property  has  contributed  more  than  its  equitable  share ; ' 
but  it  cannot  take  place  beyond  the  amount  actually  paid 
under  a  legal  liability,*  or  under  compulsion,^  by  or  from  the 
property  of  the  one  who  seeks  to  enforce  it,  nor  beyond  the 
proportional  share  .of  those  who  are,  either  personally  or  by 
a  pledge  or  mortgage  of  their  property,  jointly  liable  with 
him.^    He  cannot  be  subrogated  upon  the  payment  of  any- 

1  lUrdin  v.  Walpole,  38  Ind.  146.  *  As  where  a  husband  pays  his 

*  Weyant  r.  Murphy,  78  Calif.  278.  own  debt  out  of  his  wife's  property. 

»  Silk  V.  Eyre,  Irish  Rep.  9  Eu.  Greiner    v,   Qreineri  58  Calif.  115 ; 

893 ;  Duncan  v.  Drury,  9  Penn.  St.  Pease  v.  Egan,  131  N.  Y.  262. 
832.  ^  Shropshire  v.  Creditors,  15  Liu 

^  Walker  v.  Municipality  No.  One,  Ann.  705. 
6  La.  Ann.  10. 
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thing  less  thaa  his  proportion  of  the  debt,  although  the  others 
have  paid  nothing.^  If  one  of  seyeral  obligors  in  a  bond, 
each  one  of  whom  is  bound  for  himself  alone,  overpays  the 
amount  due  from  himself,  this  overpayment,  being  made  only 
upon  his  own  liability,  gives  Um  no  right  of  subrogation 
against  the  others,  and  does  not  inure  to  the  benefit  of  either 
of  the  others.^  Nor  can  there  be  any  subrogation  if  nothing 
more  appeal^  than  that  the  joint  debt  has  been  paid,  without 
any  indication  by  whom  or  upon  whose  credit  this  was  done.^ 
§  180.  Whether  Original  Obligation  discharged  as  to  ail  the 
Debtors  upon  Payment  by  one.  —  It  was  at  one  time  held  in 
Pennsylvania  that,  although  a  surety  who  has  paid  the  bond 
debt  of  his  principal  will  be  subrogated  to  all  the  creditor's 
rights  and  remedies  against  the  principal,  this  rule  will  not 
be  applied  to  a  payment  made  by  a  joint  debtor  in  a  bond 
who  is  not  a  surety;  but  his  claim  against  his  co-obligors 
will  be  treated  as  merely  a  simple-contract  claim  for  contri- 
bution ;  ^  but  this  distinction  has  not  since  been  followed  in 
that  State.  ^  The  rule  in  England  is  now  the  same  in  this 
respect  as  to  both  sureties  and  joint  debtors;^  and  in  this 
country  the  same  principles  are  generally  applied  between 
joint  debtors  or  other  persons  who  are,  either  personally  or 
by  a  charge  upon  their  property,  liable  for  the  same  debt,  as 
between  principal  and  surety, ^  though  the  claim  of  a  mere 
joint  debtor  to  subrogation  has  often  been  less  favored  than 
that  of  a  surety,^  on  the  assumed  ground  that  the  payment  of 

»  Garfield  v.  Poskett,  57  Vt.  290 ;  •  Mercantae  Law  Amendment  Act, 

Sawyer  v.  Lyon,  10  Johns.  (N.  Y.)  19  &  20  Vic,  c.  97,  §  5. 

32.  7  JntM,  §  136  et  seq.     See  also 

*  Pettengillr.Pettengill,  64  Maine,  Neilson  v,  Pry,   16  Ohio  St.   552; 
350.  O'Bryan  v.  Neel,  84  Ga.  134 ;  New- 

«  Brick  ».  Buel,  73  Tex.  511.  som  v,  McLendon,  6  Ga.  392 ;  Hen- 

*  Greiner's  Estate,  2  Watts  (Penn-X  drickson  v.  Hutchinson,    29    N.   J. 
414-  Law,  180 ;  Hollingsworth  v,  Pearson, 

*  Sterling  r.  Stewart,  74  Penn.  St.  63  Iowa,  63. 

445 ;  Gearhart  v,  Jordan,  11  Penn.  *  Amott  v,  Webb,  1  Dillon,  C.  C. 
St.  325  ;  Duncan  v,  Drury,  9  Penn.  362 ;  Stanley  v.  Nutter,  16  N.  II  22; 
St  332.  Morley  v,  Stevens,  47  How.  Pr.  (N. 

18 
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a  debt  bj  one  of  several  joint  debtors  inures  to  the  benefit  of 
all  of  them.^  If  the  principal  obligation  is  held  to  be  extin- 
guished upon  its  payment  by  one  of  the  debtors,  it  cannot  be 
kept  alive  by  being  assigned  to  a  stranger  who  has  paid  it 
with  money  furnished  to  him  for  that  purpose  by  one  of  the 
debtors.'  But  if  the  assignment  was  made  to  the  stranger 
by  contemporaneous  agreement  to  secure  him  for  advancing 
money  to  take  up  the  indebtedness,  though  at  the  request  of 
one  who  is  liable  for  the  debt,  such  an  assignment  will  not 
extinguish  the  original  obligation.' 

T.)  828 ;  Boykin  v.  Buie,  109  Nor.  yer,  G.  G.  866 ;  Booth  v.  Parmen' 

Gar.  601 ;  Adams  o.  Keeler,  30  Ga.  Bank,  11  Hun  (N.  ¥.)•  858 ;  ADisoa 

86 ;    Maxwell   v.    Owen,    7  Goldw.  v.  Pattison,  11  So.  Rep.  194 ;  James 

(Tenn.)  630 ;  Baldwin  v.  MerriU,  8  v.  Yai^r,  86  Galif.  184 ;  Fort  Worth 

Humph.  (Tenn.)  138;  Tompkins  v.  Bank  v.  Dangherty,  81   Tex.  301; 

Fifth  National  Bank,  53    His.  57 :  Boos  v,  Morgan,  30  No.  £.  Rep.  141. 
Planters'  Bank  v.  Spenoer,  3  8m.  ft         *  Hogan  v.  Reynolds,  81  Ala.  56. 
M.  (Miss.)  305.  •  Molnlyre  «.  Miller,  13  M.  ft  W. 

1  As  in  French  v.  Edwards,  5  Saw-  785. 
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§  181.  An  Indorser  upon  Pasrment  subrogated  to  Rights  of 
Holder  against  Prior  Parties.  —  The  payment  of  a  note  or  bill 
by  an  indorser  to  the  holder  thereof  will  not  extinguish  the 
instrument;  but  the  indorser,  after  his  payment,  whether 
made  voluntarily  or  upon  compulsion,  if  he  was  liable  for  it, 
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will  be  subrogated  to  all  the  remedies  that  are  available  upon 
the  note  or  bill  against  the  antecedent  parties  thereto,^  in- 
cluding the  right  of  action  against  a  bank  which  has  by  its 
negligence  caused  the  release  of  a  prior  indorser.^  A  partial 
payment  by  an  indorser  will  not  extinguish  pro  tanto  the  lia- 
bility of  antecedent  parties,  unless  it  was  made  in  their 
behalf  and  not  by  reason  of  the  liability  of  the  party  making 
the  payment  to  the  holder  ;8  the  holder  of  the  note  can  still 
collect  the  full  amount  thereof  from  the  parties  who  are  an- 
tecedently liable  thereon,  receiving  the  amount  of  such  par- 
tial payment  as  a  trustee  for  the  indorser  who  originally 
made  it,^  unless  the  ultimate  liability  to  pay  the  note  rests 
upon  this  indorser  as  between  himself  and  the  other  parties  to 
the  note,  in  which  case  the  payment  made  by  him  will  ac- 
crue to  their  benefit.*  So  the  holder  of  a  note,  after  receiv- 
ing payment  thereof  from  the  indorser^  may  maintain  an 
action  thereon  at  the  request  and  for  the  benefit  of  the  in- 
dorser against  the  maker;  and  the  latter  cannot  set  up  the 
indorser's  payment  as  a  defence  to  the  action  against  him- 
self.® The  indorser  of  a  promissory  note,  after  its  maturity 
and  after  his  liability  upon  it  has  become  fixed,  does  not 
cease  to  be  entitled  to  the  rights  of  a  surety  and  becoihe 
a  joint  principal  debtor  by  joining  with  the  maker  of  the 
note  in  a  bond  giving  further  time  for  its  payment,  although 
the  bond  does  not  describe  him  as  a  surety.^    It  has  been 

1  Woodward  v.  PeD,  L.  R.  4  Q.  B.         •  Randall  v.  Moon,  12  C.  B.  261 ; 

55 ;    Picquet  v.   Curtis,   1    Sumner,  Jones  v.  Broadburst,  9  C.  B-  173 ; 

478  ;  Rushworth  t;.  Moore,  36  N.  H.  North  National  Bank  v.  Hamlin,  135 

188 ;    Parker    v.    Sanborn,    7   Gray  Mass.  506. 

(Mass.),  191  ;    Cassebeer    v.    Kalb-         *  Madison  Square  Bank  o.  Pierce, 

fleisch,  11  Hun  (N.  Y.),  120 ;   Beck-  62  Hun  (N.  Y.),  493  j  s.  o.,  17  N.  Y. 

with  V,  Webber,  78  Mich.  390 ;  Seixas  Supt.  270. 

V,  Gonsoulin,  40  La.  Ann.  351 ;  Craw-        *  Cook  v.  Idster,  13  C.  B.  n.  s. 

ford  V.  Logan,  97  His.  396.    See  also  543. 

Pollard  V.  Ogden,  2  El.  &  Bl.  459;         •  Williams  v.  James,  15Q.B.  498; 

Pacific    Bank   v.    Mitchell,    9  Met.  Bank  of  America  v.  Senior,  11  R.  L 

(Mass.)  297;    Dougherty  v.  Deenj,  376. 
45  Iowa,  443.  '^  Merriken  v.  Godwin,  2  DeL  Ch. 

3  Birdr.LouisianaBank,93U.S.96.  236. 
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held  that  the  joint  ix^oraers  of  cojumercial  paper,  though 
liable  as  co-promisors,  have  upon  payment  no  right  of  sub- 
rogation against  each  other  ;^  but  it  is  now  usually  consid- 
ered that  the  true  relation  of  all  the  successive  parties  to 
a  note  or  bill  to  each  other  may  be  shown  bj  parol  eridence, 
and  that  their  rights  of  subrogation  will  depend  upon  their 
true  relations  as  thus  established.^ 

§  182.  Tbe  Mak«r  of  a  Nota  not  enttUad  to  tha  Benefit  of  Pay- 
ments made  by  Indoreexs  thereon.  —  The  maker  of  a  note  is 
prima  facie  the  party  ultimately  liable  thereon,  and  is  not 
entitled,  in  an  action  on  the  note  against  himself,  to  a  deduc- 
tion for  a  partial  payment  not  made  by  him  or  in  his  behalf, 
but  by  an  indorser  or  by  a  guarantor;^  for  such  a  payment 
does  not  in  law  inure  to  his  benefit^  An  indorser,  upon 
taking  up  a  bill  which  he  has  indorsed,  is  entitled  like  a 
surety  to  receive  securities  which  the  holder  has  received 
from  prior  parties  to  the  bill,  the  debts  secured  by  such  secu- 
rities being  first  fully  paid  to  the  holder;^  and  he  is  entitled 
to  the  benefit  of  a  proof  previously  made  by  the  holder  of  the 
note  against  the  bankrupt  estate  of  the  maker.  ^  The  holder 
of  a  note  is  entitled  to  prove  it  in  full  against  the  bankrupt 
estate  of  the  maker,  although  he  has  since  the  bankruptcy 
received  a  partial  payment  thereon  from  an  indorser  on  the 
note.  '^The  general  rule  undoubtedly  is,"  said  Lowelly  J.^ 
^^that  the  holder  of  a  note  may  prove  against  all  parties  for 
the  full  amount,  and  receive  dividends  from  all  until  he  has 


^  West  Bnneli  Bank  v.Ajrostrong, 
40  Fenn.  St  378 ;  HoUiman  v.  Eogen^ 
6  Tex.  91. 

>  McDonald  v.  Whitfidd,  8  App. 
Cas.  733 ;  Goldsmith  «.  Holmes,  IS 
Sawyer,  C  C.  536 ;  Martin  v.  Marshall, 
60  Yt.  331 ;  Thompson  v.  Taylor,  13 
R.  I.  109;  Farwell  o.  Ensign,  66 
Uich.  600. 

s  Oninite  Bank  p.  Fitch,  14i6  Mass* 
667. 


*  Lord,  /.,  in  North  National  Bank 
V.  Hamlin,  135  Mass.  606,  508; 
Madison  Square  Bank  v.  Pierce,  63 
Hun  (N.  Y.).  493 ;  Ward  w.  Tyler, 
53  Peon.  St.  393 ;  Southern  Michi- 
gan Bank  v.  Byles,  67  Mich.  396. 

*  Duncan  v.  North  &  South  Wales 
Bank,  6  App.  Gas.  1. 

'  Bichardson  v.  City  Bank,  11 
Gray  (Mass.),  361. 
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obtained  the  whole  of  his  debt  with  interest  It  is  likewise 
the  general  rule,  that  what  he  has  received  from  one  party, 
or  from  dividends  in  bankruptcy  of  one  party  to  the  note,  are 
payments  which  he  must  give  credit  for  if  he  afterwards 
proves  against  others.^  I  am  of  opinion  that  this  latter  role 
must  be  confined  to  cases  in  which  the  payment  has  been 
made  by  the  person  primarily  liable  on  the  note  or  bill.  .  .  . 
The  better  opinion  at  common  law  is  that  payment  by  a 
drawer  or  indorser  does  not  exonerate  the  acceptor  or  maker, 
unless  the  promise  of  the  latter  was  for  the  accommodation 
of  the  former,  or  there  is  some  other  equity  which  makes  the 
note  or  bill  the  debt  of  the  party  who  has  made  the  payment, 
or  unless  he  has  made  it  at  the  request  or  for  the  benefit  of 
the  acceptor  or  maker.  ^    If  this  be  not  the  rule  at  law,  still 

1  consider  it  to  be  so  in  bankruptcy.  ...  A  creditor  may 
prove  the  debt,  notwithstanding  payment  in  whole  or  in  part 
by  a  surety,  because  he  in  fact  proves  as  trustee  for  the 
surety. "  '  ^^  On  the  other  hand,  a  partial  payment  of  a  bill 
by  any  party  to  it  inures  to  the  benefit  and  is  a  discharge  pro 
tanto  of  the  liability  of  all  subsequent  parties.^  Conse- 
quently any  payment  or  dividend  received  by  the  holder 
from  a  prior  party  before  proof  in  bankruptcy  against  a  sub- 
sequent party  must  be  deducted  from  the  amount  of  the 
claim  provable  against  the  latter."^ 

1  Sohier  ©.  Loring,  6  Cush.  (Mass.)  Ves.  644;  WorraU,  ex  parte,  1  Cox, 

^7 ;  Wildraan,  ex  parte,  1  Atk.  109  ;  309  ;  Taylor,  ex  parte,  1  De  G.  &  J. 

Royal  Bank,  ex  parte,  2  Rose,  197;  302;  Oriental  Bank,  tVi  re,  L.  R.  6 

Taylor,  ex  parte,  1  De  G.  &  J.  302.  Eq.  582 ;  and  Howard,  in  re,  4  N.  B. 

<  Byles  on  Bills  (10th  ed.),  221,  R.  571,  contra,  are  not  to  be   sup- 

and  cases  there  cited.  ported. 

•  Souther,  in  re,  Talcott,  ex  parte,         *  See  accordingly  Pulsifer,  in  re,  9 

2  Lowell,  320.  Professor  Ames  (I  Biss.  487 ;  Lowell  v.  Prenoh,  54  Vt. 
Cases  on  Bills  ft  Notes,  880)  cites  as  193 ;  Dearth  v.  Hide  ft  Leather  Bank, 
agreeing  with  this  case  De  Tastet,  ex  100  Mass.  540 ;  Nash  v.  Burchard,  87 
parte,  1  Rose,  10 ;  EUerhorst,  in  re,  5  Mich.  85. 

N.  B.  R.  144 ;  Harris,  ex  parte,  2  *  1  Ames's  Cases  on  Bills  ft  Notes, 
Lowell,  568,  and  says  that  Cooper  v,  880,  citing  Ryswick,  ex  parte,  2  ?• 
Pepys,  1  Atk.  106 ;  Leers,  ex  parte,  6    Wms.  89 ;  Wyldman,  ex  parte,  2  Yes. 
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§  182  a.  Zndorter  or  Aooommodatton  Maker  of  Note  regarded 
as  Surety  merely.  —  An  indorser  of  a  note  or  bill,  or  one  who 
has  to  the  knowledge  of  the  holder  thereof  become  a  party 
thereto  merely  for  the  accommodation  of  the  maker  or  primary 
debtor  thereon,  is  to  be  regarded  merely  as  a  surety  of  the 
primary  debtor;^  and  has  all  the  rights  of  a  surety.'  But 
parties  who  have  exchanged  notes  with  each  other  cannot 
claim  to  be  accommodation  makers  or  to  hav^  the  rights  of 
sureties.^  The  indorser's  right  of  subrogation  will  not  ac- 
crue until  he  has  paid  the  note ;  ^  but  it  has  been  held  that 
an  indorser  of  notes  secured  by  a  deed  of  trust  who  has  been 
compelled  to  pay  the  interest  thereon  acquires  by  his  pay- 
ment an  interest  in  the  security  which  is  complete  against 
the  debtor,  and  awaits  only  the  full  satisfaction  of  the  cred- 
itor to  become  complete  as  against  all  parties ;  so  that  upon 
a  subsequent  foreclosure  by  the  creditor  the  indorser  may 
have  a  decree  for  the  interest  so  paid  against  the  original 
debtor.*  One  who  makes  a  promissory  note  for  the  accom- 
modation of  another  has  the  same  rights  against  the  holder 
of  the  note  who  has  notice  of  the  facts  as  any  surety  for  the 
debt.^  Such  a  surety  has  the  same  right  to  be  subrogated  to 
the  benefit  of  any  collateral  security  held  by  the  creditor  or 
holder  of  the  note,^  and  the  same  equitable  right  to  be  dis- 
charged by  the  creditor's  surrender  of  any  collateral  security 
or  impairment  of  the  right  of  recourse  against  the  principal 

Sen.  115 ;  s.  c.  1  Atk.  109 ;  Royal  tended  in  Tates  v.  Mead,  68  Miss. 

Bank,  es  parte,  2  Rose,  197 ;  "Weeks,  787. 

in  re,  13  N.  B.  R.  263  ;  Sohier  v.         «  Hoffman  v.  Butler,  105  Ind.  371 ; 

Loring,  6  Cush.  (Mass.)  537 ;  Blake  Gnnnis  v.  Weigley,  114  Penn.  St  191. 
V.  Ames,  8  Allen  (Mass.),  318 ;  Na-         '  Smith's  Appeal,  125  Penn.  St. 

tional  Bank  v.  Porter,  122  Mass.  308.  404  ;   Stickney  v.  Mohler,    19  Md. 

1  Story  on  Prom.  Notes,  f  412  490. 
et  9eq,    Okie  v.  Spencer,  2  Wharton         ^  Malone  Bank  v.  Shields,  55  Hun 

(Penn.),  253 ;  Pease  v.  TQt,  9  Daly  (N.  Y.),  274. 
(N.  Y.),  229.    But  a  statute  incieas-        »  Telford  v.  Garrels,  132  Ills.  650. 
ing  the  rights  of  a  surety  will  not        ^  Ouild  o.  Butler,  127  Mass.  386. 
necessarily    extend   to    an   indorser.         ^  Hagey  v.  Hill,  75  Penn.  St.  108  ; 

Dibrell  v.  Dandridge,  51  Miss.  55,  ex-  Mayhew  v.  Boyd,  5  Md.  102. 
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debtor,^  as  would  be  pooseased  hj  a  mnetj  eo  nomine,^  though 
this  has  been  denied  in  two  old  cases.'  Thus,  if  a  mort- 
gagee, when  one  instalment  of  the  mortgage-debt  has  become 
payable,  so  conducts  himself  as  to  operate  a  release  of  the 
mortgage,  this  will  release  the  indorsers  of  notes  which  had 
been  giyen.for  subsequent  instalments  of  the  mortgage-debt.^ 
But,  as  would  be  the  case  with  anj  surety,^  if  the  indorser 
has  himself  assumed  the  burden  of  the  debt  as  his  own,  then, 
as  he  would  not  be  entitled  to  take  the  security  by  subroga- 
tion, he  cannot  complain  of  its  release  by  the  creditor.^  And 
the  light  of  an  accommodation  maker  to  demand  the  priyi- 
leges  of  a  surety  against  the  holder  depends  upon  the  holder's 
knowledge  of  the  relations  between  the  parties  to  the  note." 
The  apparent  principal  has  not  the  rights  of  a  surety  against 
the  creditor  unless  the  real  facts  were  known  to  the  credi- 
tor.' So  an  accommodation  indorser,  on  taking  up  the  bill, 
may  hold  an  accommodation  acceptor,  but  not  a  subsequent 
indorser.* 

§  183.  Truuferse  of  Bona  TlAm  Holder  siibstltiited  to  his  Ri^ts 
tbongh  blmself  ohargsabla  with  BqoitiM.  —  One  who  takes  a  bill 
or  note  from  a  6(ma  fide  holder  for  value  thereof  will  be  sub- 
stituted to  all  the  rights  of  such  holder,  although  he  himself 
takes  it  overdue,  or  with  notice  of  facts  which  would  other- 
wise constitute  a  defence  to  the  note  or  bill  in  his  hands,  ^^  on 

1  Guild  V.  Butler,  wpra  ;  Nassau         ^  Biidgraan  v,  Jolunoii,  44  Mick 

Bank  v.  CampbeU,  63  Hun  (N.  Y.),  491. 
229 ;  Dunn  v.  Parsons,  40  Hun,  77 ;         •  Jniea,  f  112. 
Newcomb  v.  Raynor,  21  Wend.  (N.         •  Sieger  v.  Second  Nationsl  Bank, 

Y.)  108 ;  German  Bank  v.  Fourhaw,  132  Penn.  St.  308. 
138  Penn.  St  474 ;  Biidgman  o.  John-         '  Tyler   v.    Buaey,    8    McAithur 

son,  44  Mick  491 ;  Hillegas  v.  Ste-  <D.  G.),  S44. 

phensan,  76  Mo.  118 ;  Union  Bank  v.         *  Hanison  v.  CourtauU,  S  B.  ft 

Cooley,  27  La.  Ann.  202.  Ad.  S6 ;  Auburn  Bank  v.  MarsbaD, 

*  Case  V.  Hawkins,  53  Miss.  702 ;  73  Maine,  79 ;  Goodman  «.  Litaker, 
Capital   Savings   Bank  v.   Bed,  62  64  Nor.  Gar.  S. 

Calif.  419.  *  Gilkapie  v.  GMupbell,  S9  Eed. 

•  Hurd  V.  UtUe,  12  Mass.  502 ;    Rep.  724. 

Liggett  V.  PennsylTania  Bank,  7  Sei^.       ^  Garrutberai'.  West,  11 Q.  B.  14S; 
&  R.  (Pom.)  218.  Faiidov^b  n.  Paiia,  9  Xzdi.  690; 
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the  ground  that  the  purchaser  is  subrogated  to  all  the  rights 
of  his  reiKior.^  So  the  indorsee  of  protested  drafts  on  which 
a  direct  action  was  prohibited  bj  statute  has  been  subrogated 
in  New  York  to  his"'indorser's  right  of  action  for  the  consid- 
eration paid  lor  such  drafts ;  ^  and  the  same  rule  has  been 
applied  to  a  void  certificate  of  indebtedness.^  But  an  in- 
dorser  is  not  always  hj  his  payment  subrogated  to  all  the 
rights  of  the  holder  from  whom,  upcm  )iis  payment,  he  takes 
the  note,  against  prior  parties  thereto.  If  the  notice  of  dis- 
honor sent  by  the  holder  to  the  first  indorser  was  wrongly 
addressed  in  consequence  of  erroneous  information  carelessly 
given  by  the  second  indorser  to  the  holder,  though  the  lat- 
ter, having  used  due  diligence,  might  have  held  the  first  in- 
dorser to  pay  the  note,^  yet  the  second  indorser,  upon  taking 
up  the  note  from  the  holder,  cannot  do  so ;  for  it  was  his  fault 
that  the  notice  was  not  properly  sent.^  The  principle  that  a 
notice  given  by  the  holder  will  inure  to  the  benefit  of  the 
other  parties  to  a  bill  or  note  ^  does  not  apply  to  such  a  case. 

Hay  V.  Chapman,  16  M.  &  W.  355  ;  355  ;  Cotton  v.  Sterling,  20  La.  Ann. 

Hobinson  v,  Reynolds,  3  Q.  B.  196,  282 ;   Cook  v.  Larkin,  19  La.  Ann. 

211 ;  Chalmers  v.  Lanion,  1  Campb.  507 ;  Howell  v.  Crane,  12  La.  Ann. 

383;    Scotland  County  v.  Hill,  132  126. 

U.  S.  107 ;  Commissioners  v.  Clark,  i  Jntea,  {  34. 

94  U.  S.  278 ;  DiUingham  v.  Blood,  a  Oneida  Bank  v.  Ontario  Bank,  21 

66  Maine,  140 ;  Roberts  v.  Lane,  64  N.  Y.  490 ;  aflBrmed  in  McMahon  v. 

Maine,  108 ;  Suffolk  Savings  Bank  v.  Allen,  35  N.  Y.  407,  and  Thomas  v. 

Boston,  149  Mass.  364 ;  Woodman  v.  Richmond,   12  WalUioe,   354.      But 

Churchill,  52  Maine,  58 ;    Barker  v.  this  subrogation  could  scarcely  have 

Parker,  10  Gray  (Mass.),  339  ;  Wil-  been  effected  at  kw  except  in  a  code 

Hams  V.  Matthews,  3  Cow.  (N.  Y.)  State. 

252, 260 ;  Wilson  r.  Mechanics*  Bank,  »  McCormick  v.  District  of  Colum- 

45  Penn.  St.  488,  494;  Prentice  v.  bia,  7  Mackey  (D.  C),  534. 

Zane,  2  Gratt.  (Va.)  262 ;    Boyd  r.  «  Lambert  v.  Ghiselin,  9  How.  552. 

McCann,  10    Md.    118 ;    Hogan   v.  •  Beale  v.  Parish,  20  N.  Y.  407, 

Moore,  48  Ga.  156;  Basaettr.  Avery,  overruling  s.  c.  24  Barb.  (N.  Y.)  243. 

15  Ohio  St.  299 ;  Kost  ».  Bender,  25  •  Palen  v.  Shurtleff,  9  Met.  (Mass.) 

Mich.  515 ;  Woodworth  v.  Huntoon,  581 ;    Stafford   v.  Yates,  18    Johns. 

40  IBs.  131 ;  Riley  v.  Schawacker,  50  (N.  Y.)  327 ;  Mead  v.  Engs,  5  Cow. 

Ind.  592 ;  Momyer ».  Cooper,  35  Iowa,  (N.  Y.)  303;   Marr  v.  Johnson,  9 

257 ;  Sonoma  Bank  v.  Gove,  63  Calif.  Yei^.  (Tenn.)  1. 
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§  184.  Aooeptor  of  Bill  Baprm  protest  Babstitatod  to  Rl^ts  of 
Holder  from  whom  he  takes  it.  —  The  acceptor  of  a  bill  iupra 
protest  tor  the  honor  of  a  particular  party  to  the  bill  succeeds 
to  the  rights  of  the  party  from  whom  he  takes  it^  except  that 
he  discharges  all  the  parties  to  the  bill  subsequent  to  the  one 
for  whose  honor  he  takes  it  up,  and  that  he  cannot  indorse 
it  over.^  Accordingly  he  can  recover  on  the  bill  against  any 
prior  parties  thereto  who  could  have  been  held  by  the  person 
from  whom  he  receives  it,  or  by  any  prior  holder  of  the  bill, 
even  though  they  could  not  have  been  held  by  the  one  for 
whose  honor  such  acceptor  has  taken  up  the  bill.^  As  the 
acceptor  supra  protest  is  liable  like  an  indorser,^  so,  when  he 
takes  up  the  bill  upon  such  an  acceptance,  he  is  entitled  to 
hold  antecedent  parties  as  an  indorser  could  do.^ 

§  185.  Tranefereee  of  Notes  or  BUIm  entitled  to  the  Benefit  of 
Security  held  for  their  Pa3rment  —  The  right  to  enforce  secu- 
rity given  for  the  payment  of  a  note  will  pass  to  the  indorsees 
or  transferees  of  the  note,  even  though  the  security  itself  has 
not  been  formally  transferred  or  delivered  to  them.*  A  mort- 

*  Swan,  er  parte,  Overend,  in  re.  Booth,  19  Johns.  (N.  Y.)  486 ;  Patti- 
L.  R.  6  Eq.  344  (overruling  Lambert  son  v.  Hull,  9  Cow.  (N.  T.)  747; 
ex  parte,  13  Ves.  179) ;  Wackerbath,  West's  Appeal,  88  Penn.  St.  341 ; 
er  parte,  6  Ves.  574 ;  Mei-tens  v.  Partridge  v,  Partridgje,  38  Penn.  St 
Winnington,  1  Espinasse,  113 ;  Good-  78  ;  Phillips  v.  Lewistown  Bank,  18 
all  V.  Polhill,  1  C.  B.  233 ;  Cox  v.  Penn.  St.  394 ;  Hyman  v.  Devereux, 
Earle,  3  B.  &  Aid.  430 ;  Konig  i;.  Bay-  63  Nor.  Car.  624 ;  Muller  v.  Wadling- 
ard,  1  Peters,  250.  ton,  5  So.  Car.  342 ;  Martin  r.  Mc- 

«  Swan,  ex  parte,  Overend,  in  re,  Reynolds,  6  Mich.  70 ;    Union  Ins. 

supra.  Co.  v.  Slee,  123  Ills.  57 ;  Mapps  o. 

8  Williams  v.  Germaine,  7  B.  &  C.  Sharpe,  32  His.  13 ;  Pardee  v.  Lind- 

468;  Hoarew.  Cazenove,16East,391;  ley,  31  Ills.  174;  French  v.  Turner, 

Lenox  v.  Leverett,  10  Mass.  1 ;  Scho-  15  Ind.  59 ;  Martindale  ©.  Burch,  57 

field  V,  Bayard,  3  Wend.  (N.  Y.)  488.  Iowa,  291 ;    Indiana  Bank  ».  Andcr- 

*  Antea,  §  181.  son,  14  Iowa,  544;  Bange  r.  Flint,  25 

*  Vose  V.  Handy,  2  Greenl.  (Me.)  Wise.  544 ;  Exchange  Bank  v.  Stone, 
322 ;  Page  v.  Piei-oe,  26  N.  H.  3^  7 ;  80  Ky.  109 ;  Burdett  v.  Clay,  8  B. 
Blake  v.  WilUams,  36  N.  H.  39;  Mon.  (Ky.)  287;  Jackson  v.  Rut- 
Keyes  v.  Wood,  21  Vt.  331 ;  Belding  ledge,  3  Lea  (Tenn.).  626 ;  Wolffe  v. 
V.  Manley,  21  Vt.  550 ;  Dudley  v.  Cad-  Nail,  62  Ala.  24 ;  Graham  v.  Newman, 
well,    19    Conn.    218 ;    Evertson  v.  21  Ala.  497 ;  Hobson  r.  Edwards,  57 
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gagee's  indorsement  and  delivery  of  the  notes  secured  by  the 
mortgage  will  operate  as  an  equitable  assignment  of  the 
mortgage  itself.^  The  holder  of  the  legal  title  to  the  security 
will  be  considered  to  hold  it  as  a  trustee  for  the  benefit  of 
the  indorsees.^  When  the  purchaser  of  a  melodeon  gave  his 
note  for  the  price  thereof,  with  the  agreement  that  the  prop- 
erty should  not  vest  in  him  until  his  payment  of  the  note,  it 
was  held  that  the  vendors'  interest  in  the  melodeon  was 
merely  an  incident  to  the  note,  as  in  the  case  of  a  mortgage 
or  pledge,  and  that  it  passed  to  one  to  whom  they  indorsed 
the  note,  so  that  trover  for  the  melodeon  could  not  afterwards 
be  maintained  in  the  name  of  the  vendors.*  And  after  a  bona 
fide  transfer  of  the  note,  not  overdue,  and  for  value,  the 
holder  of  the  security  cannot  discharge  it  to  the  prejudice  of 
the  holder  of  the  note.  *  Such  a  taker  of  the  note  may  en- 
force the  security  in  the  hands  of  the  payee  of  the  note,  even 
though  this  payee  could  not  himself  have  enforced  the  secu- 
rity against  the  maker  of  the  note  by  reason  of  the  equities 

Miss.  128 ;  Dick  v.  Maury,  9  Sm.  &  (Mass.),  461 ;    Young  v.    Miller,  6 

M.  (Miss.)  448 ;  Holmes  v.  McGinty,  Gray  (Mass.),  159 ;  Crane  v.  March, 

44  Miss.  94 ;  McQuie  v.  Peay,  58  4  Pick.  (Mass.)  131 ;  Nelson  v.  Fer- 
Mo.  56 ;  Potter  v.  Stevens,  40  Mo.  ris,  30  Mich.  497 ;  Hagerman  v,  Sut- 
229;  Scott  v.  Turner,  15  La.  Ann.  ton,  91  Mo.  519;  Studehaker  Mfg. 
346 ;  Bennett  v.  Soloman,  6  Calif.  134 ;  Co.  v,  McCargur,  20  Neh.  500 ;  Kuhns 
Webb  ».  Hoselton,  4  Neb.  308 ;  v.  Bankes,  15  Neb.  92 ;  Hamilton  v. 
Creaner  v.  Creaner,  36  Ark.  91 ;  Bis-  Lubukee,  51  Ills.  415 ;  Sargent  v. 
coe  V.  Royston,  18  Ark.  508.  Howe,  21  Ills.  148 ;  Gordon  v.  Mul- 

1  Converse  r.  Michigan  Dairy  Co.,  hare,  13  Wise.  22 ;  Graham  r.  New- 

45  Fed.  Rep.  18 ;  O'Neil  v.  Seixas,  man,  21  Ala.  497 ;  Colt  v,  Barnes,  64 
85  Ala.  80 ;  Burnett  r.  Lyford,  93  Ala.  108 ;  Phelan  v,  Olney,  6  Calif. 
Calif.  114 ;  Storch  o.  McCain,  85  478 ;  Burhans  v.  Hutcheson,  25  Kans. 
Calif.  304 ;  Smith  v,  Brunk,  14  Color.  625. 

75 ;  Farrell  v,  Lewis,  56  Conn.  280 ;  •  Esty  v.  Graham,  46  N.  H.  169. 

Holway  v.  Gilman,  81  Maine,  185 ;  But  see  Domestic  Sewing   Machine 

Gabbert  v.  Wallace,  66  Miss.  618 ;  Co.  v.  Arthurhultz,  63  Ind.  322. 

Patterson  v.   Booth,  103  Mo.  402;  *  Gordon  r.  Mulhare,  13  Wise.  22  ; 

Blair  v.  White,  61  Vt.  110 ;  Jenkins  Keohane  ».  Smith,  97  Ills.  156 ;  Mc- 

r.  Hawkins,  34  W.  Va.  799 ;  Zwickey  Cormick  v,  Digby,  8  Blackf.  (Ind.) 

V.  Hainey,  73  Wise.  464.  99 ;  Gottschalk  v.  Neal,  6  Mo.  App. 

«  Wolcott  V,  Winchester,  15  Gray  596. 
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between  them,^  although  this  has  sometimes  been  denied  in 
the  case  of  a  mortgage ;  ^  but  one  who  takes  the  note  overdue 
will  not  be  protected  bj  this  principle  against  such  equities 
of  the  owner  of  the  securitj.^  The  equitable  lien  of  a  vendor 
of  land  to  secure  the  payment  of  a  note  which  he  has  taken  for 
the  purchase-money  will  not  usually  pass  to  an  indorsee  who 
cannot  hold  the  vendor  for  the  payment  of  the  note,  since 
the  effect  of  the  transfer  was  to  secure  to  the  vendor  all  tiiie 
advantages  of  a  payment.^  Nor  will  the  mortgagee's  bare 
right  of  action  for  a  mere  tort  pass  by  his  transfer  of  the 
mortgage-note.^ 

§  186.    Blshts  of  a  Btrancer  upon  ealdiig  up  a  Nots.* —  When, 

^  Carpenter  v.  Longan,  16  WaUace,         *  Fish  r.  French,  15  Gray  (Mass.)* 

271  (overruling  Longan  v.  Carpenter,  580 ;  Howard    v.  Gresham,  27  Ga. 

1  Col.  Ter.  205) ;  Mjers  r.  Hazard,  50  347. 

Fed.  Rep.  155 ;  Pierce  v.  Faunce,  47         ^  Baroett  v.  Biser,  63  Ala.  347; 

Maine,  507;  Sprague  v.  Graham,  29  Bankhead   v.  Owen,    60   Ala.  457; 

Maine,  160 ;  Taylor  v.  Page,  6  Allen  Hightower  v.  Bigtby,  56  Ala.  126. 

(Mass.),   86;    Breen  v,  Seward,  11  See  generally  as  to  the  somewhat  anom- 

Gray  (Mass.),  118  ;  Green  v.  Hart,  1  alous  case  of  a  vendor's  lien,  which  is 

Johns.  (N.  Y.)  580;  Jackson  o.  Blod-  sometimes  held  to  be  merely  personal 

gett,  5  Cow.  (N.  Y.)  202 ;  Gould  v,  to  the  vendor,  not  ass^nable,  and  not 

Marsh,  4  Thomp.  ft  C.  (N.  Y.)  128 ;  the  subject  of  anbrogation,  and  aome» 

B.  c.  1  Hun  (N.  Y.),  566 ;  Bloomer  times  to  pass  only  when  manifestly  so 

V.  Henderson,  8  Mich.  395 ;  Judge  intended,  and  aometimea  to  pass  like 

V.  Vogel,  38  Mich.  56S ;  C'>niell  v.  any  other  lien,  Salem  Bank  v.  Salem 

Hichens,  11  Wise  353 ;  Croft  v.  Bun-  Flour  Mills,  39  Fed.  Bep.  89,  and  14 

ster,  9  Wise.  503.  Sawyer,  84 ;    Rogers   v.  James,  3S 

'  Hostetter  r.  Alexander,  22  Minn.  Ark.  77 ;  Shall  v.  Biseoe,  18  Ark.  142 ; 

559 ;  Johnson  v.  Carpenter,  7  Minn.  Davis  v.  Smith,  88  Ala.  596 ;  Avery  o. 

176 ;    BaUy  v.  Smith,  14  Oliio  St  Clarke,  87  CaUf.  619 ;  Gmhn  v.  Bich- 

396;  White  v.  Sutherland,  64  Ills,  aidaon,    128  Ills.  178;    Dayfauff  9. 

181 ;  Sumner  v.  Waugh,  56  Ills.  531 ;  Dayhuff,   81    Ills.    4^9  ;    Pillow  9. 

Walker  v.  Dement,  42  Ills.  272 ;  Olds  Helm,  7  Baxter  (Tenn.),  545 ;  Ham- 

V.  Cummings,  31  His.  188;  Foster  v.  blen  v.  Folta,  70  Tex.  132.    As  to 

Strong,  5  Ills.  App.  223;  Grassly  v.  subrogation  to  a  statutory  crop  lien, 

Beinbaok,  4  Ills.  App.  341 ;   Union  see  St.  Peter's  Literary  Association  v. 

College  V.   Wheeler,  61  N.  Y.   88 ;  Webb,  31  Ark.  140 ;  Meroer  v.  Cross, 

Briggs  9.  Langford,  1  Silvemail's  N.  79  Ga.  432 ;  Benson  9.  Gottheiroer, 

Y.  Ct.  of  Appeals,  553 ;  Horstman  sl  75  Ga.  642 ;  Scott  v.  Pound,  61  Ga. 

Gerker,  49  Penn.  St.  282 ;  Bonligny  579. 

9.  Fortier,  17  La.  Ann.  121 ;  Jennings        *  Gabbert  9.  WaUaoe,  66 Miaa.  618. 
9.  Tickers,  31  La.  Ann.  679. 
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at  or  after  the  maturity  of  a  promissory  note,  one  who  is  not 
interested  in  its  payment,  either  as  indorser  or  as  surety, 
takes  it  up,  declining  to  have  it  cancelled,  but  saying  nothing 
about  buying  it,  and  not  stipulating  for  a  conventional  sub- 
rogation to  the  rights  of  the  holder,  he  is  not  subrogated  to 
those  rights ;  but  the  note  is  paid  and  satisfied,  and  the  in- 
debtedness of  the  maker  is  extinguished;^  the  voluntary 
payment  of  the  note  made  by  one  who  was  not  bound  for  it 
and  had  no  interest  in  discharging  it  affords  no  ground  for 
subrogation.'  But  if  a  stranger  has  made  such  a  payment 
without  a  previous  authority  from  the  debtor,  and  before  any 
ratification  of  the  payment  by  the  debtor  the  creditor  and  the 
stranger  undo  the  transaction,  and  the  creditor  returns  the 
money  to  the  stranger,  it  is  then  too  late  for  the  debtor  to 
ratify  the  payment,  and  the  creditor  can  enforce  the  original 
obligation  against  him.^  Such  a  payment  made  by  a  stranger 
becomes  an  efficacious  payment  only  when  it  is  ratified  or 
adopted  by  the  debtor,^  although  such  ratification  and  adop- 
tion may  be  made  and  shown  by  the  debtor's  setting  up  the 
payment  as  a  defence  in  an  action  against  him  on  the  note/ 
A  third  person  who  has  given  to  the  holder  of  a  note  his 
written  agreement  to  be  holdcn  for  its  payment  like  an  in- 
dorser will  neither  be  regarded  as  a  mere  stranger  nor  yet  as 
a  party  to  the  note ;  and  if  he  pays  the  note  upon  the  default 
of  the  parties  to  it,  he  is  entitled  to  the  note  undischarged, 
and  may  maintain  an  action  thereon  for  his  reimbursement.^ 
And  if  a  stranger  takes  up  a  note,  this  will  be  deemed  a  pur- 


1  Burr  V.  Smith,  21  Barb.  (N.  Y.) 
262;  Oliver  v.  Bragg,  15  La.  Ann. 
402. 

«  Eastman  v.  Plumer,  32  N.  H. 
238 ;  Lancey  v.  Clark,  64  N.  Y.  209 ; 
Weil  V.  Enterprise  Qinnery  Co.,  42  La. 
Ann.  492. 

•  Walter  v,  James,  L.  B.  6  Eich. 
124 ;  Mechanics'  Bank  v,  Seitz,  30  W. 
N.  C.  261. 


*  Edgeworth  Co.  r.  Wetherbee,  6 
Gray  (Mass.),  166. 

*  Simpson  v.  Eggington,  10  Exch. 
845 ;  Martin  i;.  Quinn,  37  Calif.  55. 
See  Dodge  v.  Freedman's  Savings  Co., 
93  U.  S.  379. 

*  Bishop  ».  Rowe,  71  Maine,  263. 
See  Pacific  Bank  v.  Mitchell,  9  Met. 
(Mass.)  297 ;  Warner  v.  ChappcU,  32 
Barb.  (N.  Y.)  309. 
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chase  and  not  an  extinguishment  thereof,  if  such  was  the 
intent  of  the  parties.^ 

§  187.  Holder  of  Note  eubetitated  to  Benefit  of  Seouiity  given 
by  one  to  another  Party  to  the  Note  to  aeonre  ita  Payment.  — 

Property  mortgaged  to  secure  to  the  mortgagee  the  payment 
of  notes  indorsed  by  the  mortgagee  for  the  benefit  of  the 
mortgagor  will  be  applied  in  equity,  upon  the  insolvency  of 
both  maker  and  indorser,  to  the  payment  of  such  notes,^  and 
may  be  so  appropriated  by  the  creditor  upon  the  insolvency 
of  only  the  maker.^  And  such  a  mortgage,  not  being  given 
merely  for  the  indemnity  of  the  mortgagee,  cannot  be  released 
by  him  so  as  to  deprive  the  holders  of  the  notes  of  their  rights 
under  the  mortgage.^  And  notes  issued  by  the  mortgagee  to 
the  mortgagor  in  consideration  of  the  mortgage  and  purport- 
ing on  their  face  to  be  secured  by  the  mortgage  will  be  pro- 
tected by  the  mortgage  in  the  hands  of  third  persons  to  whom 
they  have  been  negotiated  for  value,  even  after  a  discharge 
of  the  mortgage  by  the  nominal  mortgagee.^  But  security 
given  by  one  party  to  a  note  to  another  on  a  secret  trust  for 
the  payment  of  the  note  will  pass  free  of  all  equities  to  a  bona 
fide  purchaser  for  value.* 

§  188.  Bnbatitution  of  the  Holder  to  the  Benefit  of  Indemnity 
held  by  an  indoraer.  —  Security  given  by  the  maker  of  a  note 
to  his  accommodation  indorser  thereon,  to  indemnify  the  lat- 
ter against  his  liability,  is  not  an  accessory  to  the  principal 
obligation,  but  merely  a  personal  indemnity,  ordinarily  avail- 
able only  upon  payment  by  the  indorser.^    Such  an  indem- 

1  Swope  V.  Leffingwell,  72    Mo.  *  Boyd  v.  Parker,  43  Md.   182; 

348 ;    Montgomery  Bank  v.  Albany  Hartford    &    N.  Y.  Transportation 

Bank,  7  N.  Y.  459.  Co.    v.    Hartfoi^  Bank,    46  Conn. 

*  Rice  V.  Dewey,  18  Gray  (Mass.),  569. 

47 ;    Harmony   Bank's   Appeal,  101  *  McCracken  v.  German  Ins.  Co , 

Penn.  St.  428;  DeMott  v.  Stockton  43  Md.  471. 

Paperware  Co.,  32  N.  J.  Eq.  124;  *  Mifflin  County  Bank's  Appeal,  98 

Ohio  Life  Ins.  Co.  v.  Winn,  4  Md.  Penn.  St.  150. 

Ch.  Dec.  253.  ^  O'Hara  v.  Banm,  88  Penn.  St. 

*  DeMott  V.  Stockton  Paperware  114 ;  Hartford  &  N.  Y.  Transp.  Co.  v. 
Co.,  32  N.  J.  Eq.  124.  Hartford  Bank,  46  Conn.  669  ;  Spiller 
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nity  would  not  be  available  to  a  surety  upon  the  note  who 
had  been  compelled  to  pay  it;  for  the  maker,  though  a 
surety,  and  an  accommodation  indorser  are  not  co-sureties ;  ^ 
nor  has  an  accommodation  maker  the  rights  of  a  co-surety 
against  an  accommodation  indorser.^  Nor  have  successive 
accommodation  indorsers  the  rights  of  co-sureties  against 
each  other,  unless  they  have  agreed  to  become  such  as  among 
themselves.'  The  holder  of  the  note  cannot  in  equity  be  sub- 
stituted to  the  benefit  of  the  indorser 's  indemnity,*  when  he 
has  obtained  no  judgment  against  either  maker  or  indorser, 
and  does  not  aver  that  either  is  insolvent,^  or  that  the  debt 
cannot  be  collected  on  execution.®  If  the  indorser  has  been 
discharged  from  his  liability  upon  the  note  by  the  neglect 
of  its  holder  to  give  him  proper  notice  upon  its  dishonor, 
the  security  held  for  his  indemnity  is  discharged,  and  neither 
the  holder  nor  any  other  party  to  the  note  can  claim  the 
benefit  of  such  security  by  subrogation  to  his  rights ; "  for  an 
indorser  does  not,  by  taking  indemnity  against  his  indorse- 
ment, waive  his  right  to  notice.®  But  the  holder  is  entitled 
to  the  benefit  of  any  securities  received  by  an  insolvent  in- 

V.  Creditors,  16  La.  Ann.  292;  Peter-         *  Post  v.  Tradesmen's  Bank,  28 

son  V.  Willing,  3  Dall.  506.  Conn.  420. 

^  Dawson  v.  Pettway,  4  Dev.  &         *  Jntea,  §§  160, 161 ;  Nightingale 

Bat  Law  (Nor.  Car.),  396 ;  Nurre  v.  v.  Chaffee,  11  R.  I.  609. 
Chittenden,  56  Ind.  462.  •  Ohio  Ins.  Co.  r.  Reeder,  18  Ohio, 

*  Hillegas  v.  Stephenson,  75  Mo.  35. 
118;  Smith  w.  Smith,  1  Dev.  Ch,  (Nor.         '  Virginia  Bank  i;.  Boissean,  13 

Car.)  173.  J^igh  (Va.),  387. 

«  StiUwell  V.  How,  46  Mo.  589 ;         »  Ray  r.  Smith,  17  Wallace,  411, 

McCune  v.  Belt,  45  Mo.  174 ;  Mc-  415 ;   Haskell  v.  Boardman,  8  Allen 

Neilly  r.  Patchin,  23  Mo.  40 ;  Wood-  (Mass.),  38  :  Moses  v.  Ela,  43  N.  H. 

ward  V.  Severance,  7  Allen  (Mass.),  557 ;  Seacord  v.  Miller,  13  N.  Y.  55  ; 

340  ;  Sweet  v.  McAllister,  4  Id,  353 ;  Kramer  v.  Sandford,  4  Watts  &  Serg. 

Clapp  V.  Rice,  13  Gray  (Mass.),  403 ;  (Penn.)   328  ;    Denny  v.   Palmer,   5 

Smith    V.  Morrill,    54    Maine,    48;  Ired.  Law  (Nor.  Car.),  610;  Wilson 

Hogue  V.  Davis,  8   Gratt.  (Va.)  4;  v.  Senier,  14  Wise.   380;    Peets  v. 

Qoarrier  v.  Quarrier,  15  So.  E.  Rep.  Wilson,  19  La.  478.    But  see  Story 

154 ;  Ahercrombie  v.  Connor,  10  Ala.  on  Prom.  Notes,  §§  281,  282,  and  cases 

293;  Armstrong  v.  Cook,  30  Ind.  22.  there  cited. 
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doner  as  a  surety  for  prior  parties.^  If  all  the  indorsera  of 
a  bill  of  exchange  have  become  such  for  the  accommodation 
of  the  drawer,  and  he  giyes  a  deed  of  trust  for  the  indemnity 
of  the  two  last  indorsers,  the  first  indorser  cannot  c<Hnpel 
them  to  sell  the  trust  property  and  apply  it  to  the  payment 
of  the  bill;  he  will  have  no  right  of  subrogation  to  their 
security  until  he  pays  the  bilL^ 

§  189.  BUI  draiwn  against  a  Conalgnmant  of  Merdumdiaa  and 
made  a  Lien  npon  it.  —  The  indorsee  of  a  bill  which  purports 
to  be  drawn  against  a  consignment  of  merchandise,  and  has 
annexed  to  it  a  warehouse  receipt  for  the  merchandise  and  a 
certificate  by  which  the  drawer  declares  a  lien  upon  the  mer* 
chandise  in  favor  of  the  holder  of  the  bill,  reserving  to  the 
consignee  upon  whom  the  bill  is  drawn  the  right  to  sell  the 
merchandise  upon  its .  arrival  and  hold  its  proceeds  in  trust 
for  the  holder  of  the  bill,  acquires  by  taking  the  bill  a  special 
property  in  the  merchandise  thus  appropriated  for  its  pay- 
ment,  and  may  enforce  the  tnist  by  a  bill  in  equity  against 
the  consignee  and  one  to  whom  the  latter  has  pledged  the 
property  after  accepting  the  bill.^  The  indorsee  or  transferee 
of  the  bill  acquires  a  special  property  in  the  goods  described 
in  the  shipping  documents  which  accompany  it;^  and  the 
shipper  is  deprived  of  his  property,  and  has  no  longer  either 
possession  or  title.  ^    And  one  who  pays  such  a  draft  at  the 

1  In  re  Jaycox,  8  N.  B.  R.  241.  Bank  v.  Pfeiifer,  82  Hun  (N.  Y.), 

^  Dunlap  V.  dements,  7  Ala.  539  ;  327 ;  Holmes  v.  BaUej,  92  Penn.  St. 

Buffalo  Bank  v.  Wood,  71  N.  Y.  405.  57  ;  Holmes  v.  German  Security  Bank, 

*  Michigan  Bank  v.  Gardiner,  15  87  Penn.  St.  525 ;    West  Michigan 

Gray  (Mass.),  362  ;  Ullman  v.  Bar-  Bank  v,  Howard,  62  Mich.  423 ;  Ches- 

nard,   7  Id.  554;    Marine  Bank   v.  ter  Bank  9.  Atlanta  Ry.  Co.,  25  So. 

Wright,  48  N.  Y.  1.  Car.  216 ;  Taylor  v.  Turner,  87  Ms. 

«  Dowsv.  Exchange  Bank,  91  U.S.  296;   Halsey  v.  Warden,  26   Kans. 

618;  Wells  V.  Or^on  R.  ft  N.  Co.,  32  128;   Stackyflle  Bank  v.  Meyer,  43 

Fed.  Rep.  51  ;  Hathaway  9.  Haynes,  La.  Ann.  1;  Delgado  v.  Wilbur,  25 

124  Mass.  311 ;  Cairo  Bank  v.  Crocker,  La.  Ann.  82. 

Ill  Maas.   163;    Chicago    Bank    f>,         *  De  Wolf  v.  Gardner,  12  Cush. 

Bailey,  115  Mass.  228;  Batam  Bank  (Mass.)  19;  Petitt  v.  First  National 

V.  Ege,  109  N.  Y.  120  ;  Commercial  Bank,  4  Bush  (Ky.),  334. 
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request  of  the  drawee,  and  on  the  latter's  agreement  that  he 
shall  be  secured  by  the  property  will  acquire  the  same  right 
to  the  property.^  If,  however,  the  acceptor  on  his  accept- 
ance was  to  acquire  against  the  drawer  the  full  control  of  the 
property,  or  if  the  property  had  been  delivered  to  the  carrier 
as  agent  for  the  purchaser,  upon  whom  the  bill  was  drawn, 
though  the  carrier's  receipt  was  annexed  to  the  bill,  ^  the  case 
would  be  different.  A  Liverpool  merchant,  wishing  to  obtain 
consignments  of  cotton  from  a  Pernambuco  firm,  and  being 
called  upon  for  security,  obtained  from  a  bank  a  letter  of 
credit  by  which  the  bank  authorized  the  Pernambuco  firm  to 
draw  upon  them  for  such  consignments,  and  engaged  to  honor 
the  bills  upon  receipt  of  the  shipping  documents.  Some 
shipping  documents  were  sent,  and  some  bills  accepted ;  and 
one  bill  was  accepted  without  any  shipping  documents  being 
sent;  and  then,  before  any  of  the  bills  fell  due,  the  bank 
became  bankrupt,  and  bills  arriving  immediately  afterwards 
were  unaccepted.  The  agent  of  the  Pernambuco  firm  claimed 
to  prove  against  the  bank  for  the  full  amount  of  the  bills, 
without  bringing  into  the  account  the  value  of  the  cotton 
which  had  been  sold,  or  which  remained  on  hand;  but  it  was 
held  that  he  had  no  right  to  do  so ;  that  the  holders  of  the 
unaccepted  bills  had  no  lien  upon  the  cotton  in  the  hands  of 
the  bank,  so  as  to  enable  them  to  treat  the  bank  as  their 
trustee,  and  the  bank  was  indebted  to  the  holders  of  the  bills 
only  for  the  surplus  remaining  after  the  goods  consigned  had 
been  applied  to  the  payment  of  the  bills  accepted.* 

§  189  a.  Right  of  Indorsee  of  Bm  of  Exchange  with  frandnlent 
Bm  of  Lading  attached.  —  Since  the  indorsee  of  a  bill  of  ex- 
change having  a  warehouse  receipt  or  bill  of  lading  attached 

^  Newcomb  i;.  Boston  &  Lowell        «  Wigton  v.  Bowley,  130  Mass. 

R.  R.  Co.,  115  Mass.  230;  Alderman  252;  First  Nat'l  Bank  v.  Crabtrec, 

V.  Eastern  R.  R.  Co.,  115  Mass.  233 ;  52  No.  W.  Rep.  559. 

Joslyn  V.  Grand  Trunk  Ry.  Co.  51  Vt.  .    •  Banner  v.  Johnston,  L.  R.  6  Ho. 

92 ;  l^edeman  v.  Knox,  53  Md.  612.  Lds-  167. 

19 
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to  it  i8  ordinarily  held  to  acquire  no  greater  right  of  property 
in  the  goods  thereby  represented  than  belonged  to  the  origi- 
nal shipper  under  whom  he  claims,^  and  since  a  carrier  is 
not  bound  by  a  bill  of  lading  given  by  his  agent  for  goods 
which  have  not  been  actually  delivered  to  the  carrier,^  so  the 
indorsee  of  a  bill  of  exchange  purporting  to  be  secured  by 
such  a  bill  of  lading,  though  taking  it  bona  fide  and  in  reli- 
ance upon  the  apparent  security,  cannot^  it  is  generally  held, 
enforce  the  contract  of  the  bill  of  lading  against  the  carrier.' 
Nor  can  the  indorsee  compel  the  carrier  to  answer  for  a  mis- 
description of  the  goods  in  the  bill  of  lading  caused  by  the 
fraud  of  the  consignor.^  But  it  is  sometimes  considered  that 
the  carrier  is  estopped,  against  such  a  bona  fide  indorsee  for 
value,  to  deny  his  receipt  of  the  goods  stated  in  the  bill  of  lad- 
ing.^ And  the  general  rule  of  law  has  in  England  and  in 
many  of  our  States  been  similarly  modified  by  statutes.^  But 
if  the  goods  are  actually  received  by  the  carrier,  though  after 
tlie  bill  of  lading  was  given,  the  rights  of  such  an  acceptor  or 
indorsee  are  valid,^  unless  the  goods  were  so  received  upon  a 
new  agreement  wholly  independent  of  the  old  bill  of  lading.^ 


1  The  Idaho,  93  U.  S.  575,  583 ;  son,  54  Tex.  593,  604;  Hunt  v.  Miss. 

Maybee  v.  Tregent,   47  Mich.  495  ;  Central  R.  R.  Co ,  39  La.  Ann.  446. 
Moore  v.  Robinson,  62  Ala.  537.  *  Miller  v.  Hannibal  &  St.  Joseph 

•  Brown  v,  Powell  Steam  Co.,  L.  R.  R.  R.  Co.,  90  N.  Y.  430,  overruling 
10  C.  P.  562;  Mackay  v.  Commercial  s.  c,  24  Han,  607. 

Bank,  L.  R.5  P.  C.  394;  Friedlander         •  Schooner  Freeman  r.  Bnckmg- 

r.  Texas  Ry.  Co.,  130  U.  8    41G ;  ham,  18  How.  182;  Batavia  Bank  v. 

Pollard  V,  Vinton,  105  U.  S.  7;  Sears  N.  Y.  R.  R.  Co.,  106  N.  Y.  195  ;  A> 

V.  Wingate,   3  Allen   (Mass.),  103 ;  monr  ».  Michigan  Central  R  R.  Co., 

Baltimore  &  Ohio  R.  R.  Co.  v.  Wil-  65  N.  Y.  Ill ;  Meyer  ».  Peck,  28  N.  Y. 

kins,  44  Md.  11 ;  Dean  v.  King,  22  590;  St  Loois  R.  R.  Co.  v.  Lamed, 

Ohio    St    118 ;    Louisiana   National  103  Ills.  293 ;  Sioux  City  R.  R.  Co. 

Bank  v,  Laveille,  52  Mo.  380.  v.  Fremont  Bank,  10  Neb.  656. 

•  Pollard  V.  Vinton,  105  U.  S.  7 ;         •See  Valieri  v.  Boyknd,  L-  R  1 
Robinson  v.  Memphis  &  Charlestown  C.  P.  382. 

R.  R.  Co.,  9  Fed.  Rep.  129 ;  Lehman         '  Rowley  r.  Bigelow,    12    Pick. 

V.  Central  R.  R.  Co ,  12  Fed.  Rep.  (Mass.)  307. 
695  ;  Baltimore  &  Ohio  R.  R.  Co.  r.         •  The  John  K.  Shaw,  82  Fed.  Rep. 

Wilkins,  44  Md.  11 ;  Adone  v,  Seelig-  491. 
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§  190.  Becnrities  held  by  a  Banker  against  his  Aooeptanoes 
available  to  their  Holders.  —  Securities  held  by  a  banker  against 
his  acceptances  are  available  to  the  holders  of  the  bills, 
through  the  equity  of  the  banker  or  his  assignees  in  bank- 
ruptcy to  have  them  applied  to  meet  the  acceptances  ;^  though 
it  has  been  said  ^  that  while  the  rule  is  perfectly  just  where 
the  securities  are  sufficient  to  pay  the  bills  in  full,  yet  if  the 
case  is  otherwise  it  gives  the  bill-holders  an  advantage  at 
the  expense  of  the  acceptor  to  which  they  are  not  entitled, 
and  that  the  reasons  assigned  ^  for  the  extension  of  this  rule 
to  the  case  of  a  deficient  security  are  unsatisfactory,  and 
appear  to  overlook  the  fact  that  when  the  whole  benefit  of 
such  a  security  is  given  to  the  bill-holder,  the  estate  of  the 
bankrupt  acceptor  may  lose  some  part  of  the  indemnity  to 
which  he  is  entitled.  On  the  same  principle,  the  indorser 
of  a  bill  of  exchange  has  an  equitable  claim  upon  property 
deposited  with  the  drawee  as  a  security  against  his  accept- 
ance thereof,  upon  the  latter's  bankruptcy.*  But  the  appli- 
cation of  this  principle  will  not  be  prevented  by  the  fact  that 
the  person  who  deposited  the  security  was  not  a  party  to  the 
bills  either  as  drawer  or  indorser,  provided  they  were  drawn 
with  respect  to  a  transaction  in  which  he  was  liable.^  Where 
merchants  consigned  goods  to  one  party,  and  by  arrangement 
drew  bills  for  their  value  upon  another  party,  who  accepted 
them,  it  was  held,  upon  the  bankruptcy  of  both,  that  remit- 
tances made  by  the  consignor  to  the  acceptor  on  account  of 
the  bills  should  be  specifically  applied  to  the  payment  of  the 
bills.  ^  Nor  is  this  principle  limited  to  the  bankruptcy  of  the 
parties  to  the  bills ;  it  will  be  applied  upon  their  mere  in- 

*  Waring,  ex  parte,  ]9  Ves.  345 ;  *  Perfect,  ex  parte,  Mont.  Bnkcy. 
Seligman  v.  Wells,  17  Blatchf.  C.  C.    25. 

410;  Sproule  v.  Samuel,  5  Ills.  135.         *  Smart,  ^jrjBtfr/tf,  Richardson,  i«  r*, 

«  Royal  Bank  o.  Commercial  Bank,  L.  R.  8  Ch.  220. 
7  App.  Cas.  366.  •  Dover,  ex  parte,  Suse,  in  re,  14 

•  By  Lord  Cranworth  in  Powles  v,  Q.  B.  D.  611 ;  Smart,  ex  parte,  Rich- 
Hargreaves,  3  De  G.,  M.  &  G.  453.  ardson,  in  re^  supra. 
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solvency.^  The  acceptor  has  a  lien  against  his  acceptances 
upon  property  in  his  hands  belonging  to  the  drawer ; '  and 
the  holder  of  the  bill  may  claim  the  benefit  of  this  lien  by 
way  of  substitution,  just  as  a  creditor  may  hold  the  indem- 
nity of  a  surety  upon  the  latter*s  insolvency.  •  A  mortgage 
given  to  the  acceptor  of  bills  to  secure  their  payment  by  the 
drawer  will,  upon  the  insolvency  of  the  drawer  and  the  ac- 
ceptor, be  applied  directly  to  the  payment  of  the  bills.*  So, 
where  one  who  has  procured  bills  to  be  drawn  for  his  accom- 
modation afterwards  gives  a  deed  of  trust  to  the  acceptors 
thereof  to  secure  notes  given  to  the  acceptors  for  the  amount 
of  the  acceptances,  the  holders  of  the  bills  may  resort  to  the 
trust  property  for  their  payment  when  dishonored,  if  the 
notes  have  not  been  negotiated  to  bona  fide  holders  for  a 
valuable  consideration.*  Where  the  holders  of  a  judgment 
given  to  secure  thom  for  their  acceptances  made  for  the  bene- 
fit of  the  judgment-debtor  assigned  it  to  a  prior  creditor  of 
their  own,  the  collection  of  the  judgment  by  such  assignee 
was  restrained  on  a  bill  in  equity  filed  by  the  judgment- 
debtor  for  whose  benefit  the  acceptances  had  been  made,  the 
holders  of  the  acceptances  were  declared  to  have  an  equitable 
interest  in  the  judgment,  and  the  proceeds  of  the  judgment 
were  directed  to  be  applied  to  their  payment.® 

§  191.    TUB  Prinoiple  extends  to  aU  Parties  to  the  Bm.  —  This 

substitution  to  the  benefit  of  security  held  for  the  payment 
of  negotiable  paper  will  be  made  for  the  benefit  of  all  parties 
thereto  who,  by  reason  of  their  liability  thereon,  have  paid 
the  same."^    One  who  has  accepted  a  bill  of  exchange  on  the  • 

*  Powles  V.  Hargreaves,  3  De  G.  *  Toulmin  v.  Hamilton,  7  Ala. 
M.  &  6.  430,  453.  362. 

*  Hammond  v.  Barclay,  2  East,  •  Heatli  v.  Hand,  1  Paige  (N.  Y.), 
227 ;  Madden  v.  Eempster,  1  Camp-  329 ;  Auburn  Bank  t?.  Throop,  18 
bell,  12.  Johns.  (N.  Y.)  605. 

*  Jniea,  §  162.  ^  Stevenson   v.    Austin,    3   Met 

*  City  Bank  v.  Luckie,  L.  B.  5  Ch.  (Mass.)  474. 
773. 
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agreement  that  certain  property  of  the  drawer  in  his  hands 
shall  be  applied  to  the  payment  thereof,  is  entitled,  upon 
paying  the  acceptance  out  of  his  own  funds,  to  hold  this  prop- 
erty for  his  reimbursement  against  attaching  creditors  of  the 
drawer.^  The  payee  of  a  promissory  note  who  has  transferred 
it  by  indorsement,  and  has  afterwards,  on  the  failure  of  the 
maker,  been  compelled  to  take  it  up,  may  enforce  a  mortgage 
given  by  the  maker  of  the  note  to  the  indorsee,  while  it  was 
held  by  the  latter,  to  secure  its  payment*  If  the  holder  of 
a  promissory  note  who  has  proved  it  against  the  estate  of  the 
first  indorser,  and  has  then  received  payment  of  it  from  the 
second  indorser,  afterwards  obtains  a  dividend  in  the  bank- 
ruptcy proceedings,  he  must  account  for  this  dividend  to  the 
second  indorser  and  not  to  the  bankrupt's  creditors.'  If  debt- 
ors have  given  acceptances  to  their  creditor  for  their  debt, 
and  have  also  given  to  him  security  for  the  payment  of  their 
indebtedness,  and  have  then  gone  into  bankrupcty,  and  the 
holders  of  the  bills  have  proved  them  for  their  full  amount 
under  the  bankruptcy,  the  creditor  cannot  have  the  full  bene- 
fit of  the  security  without  first  himself  taking  up  these  bills : 
the  security  will  be  applied  first  to  pay  to  the  creditor  any 
balance  due  to  him  over  the  amount  of  the  bills,  and  then  to 
relieve  him  from  his  liability  under  the  bills.*  And  if  the 
holder  of  a  note  surrenders  collateral  security  which  he  holds 
therefor  from  the  maker,  this  will  operate  the  discharge  of  the 
indorser  to  the  extent,  but  only  to  the  extent,  of  the  real 
value  of  such  security.  •  The  indorser  will  be  discharged  un- 
der such  circumstances  just  as  a  surety  eo  nomine  would  be.^ 
§  192.    Property  in  Securities  deposited  by  Drawer  with  Ao- 

oeptor.  —  The  property  in  securities  deposited  by  the  drawer 

^  Frintup    V.    Johnson,    19    Ga.         ^  Mann,  ex  parte,  Eattengell,  in  re, 

73.  5  Ch.  D.  367. 

*  O'Hara  v.  Haas,  46  Mississippi,        *  Union  National  Bank  v.  Gooley, 

374.  27  La.  Ann.  202. 

s  Selfridge  v.  Gill,  4  Mass.  95.         «  Antea,  §§  119   et   seq.,  182  a, 

Jniea,  §§  181,  182.  •  Case  v.  Hawkins,  53  Miss.  702. 
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with  the  acceptor  of  bills  for  their  payment  remains,  subject 
to  the  trust,  in  the  drawer;^  and  so  far  as  not  applied  for 
that  purpose  they  are  held  by  the  acceptor  for  the  drawer. 
G.  in  Malaga  was  in  the  habit  of  drawing  bills  on  Y.  in  Lon- 
don, and  of  remitting  bills  to  the  latter  to  enable  him  to 
meet  his  acceptances.  Y.  rendered  to  G.  half-yearly  ac- 
coimts,  charging  him  with  bills  accepted,  and  crediting  him 
with  bills  remitted,  with  a  credit  of  interest  to  the  same 
time;  if  a  bill  remitted  was  dishonored,  then  its  amount 
was  entered  on  the  debit  side,  thus  in  effect  striking  it 
out  of  the  account  Y.  became  insolvent,  and  compounded 
with  his  creditors.  Crediting  Y.  with  the  amount  he  thus 
paid  on  his  acceptances,  the  balance  of  account  was  in 
favor  of  G.  At  the^time  of  suspending  payment^  Y.  had 
remittances  which  had  been  thus  sent  to  him  by  G.  .It 
was  held  that  as  Y.  had  been  discharged  from  his  liability 
on  his  acceptances  by  his  composition,  and  as  the  remit- 
tances were  specifically  appropriated  to  the  payment  of  the 
acceptances,  the  remainder  of  the  remittances  after  Y.  had 
been  reimbursed  for  the  amount  that  he  paid  on  the  bills 
belonged  to  G."  But  if  the  remittances,  being  negotiable 
paper  or  current  coin,  had  been  passed  for  value  to  a  bona 
fide  holder  without  notice  of  the  equities  existing  in  favor 
of  the  drawer,  the  drawer  could  not  reclaim  them  from 
such  a  holder.'  On  the  same  principle,  if  the  acceptor  of 
bills  deposits  with  one  banker  money  and  negotiable  secu- 
rities for  the  express  purpose  of  taking  up  his  acceptances 
payable  at  another  banker's,  and  the  first  banker  remits  the 
deposit  to  the  second  without  notice  of  the  instructions  on 
which  it  was  received,  the  acceptor  cannot  follow  the  prop- 
erty into  the  hands  of  the  second  banker  to  the  prejudice  of 
the  latter's  rights  against  the  first* 

1  Pearl  r.  Clark,  2  Penn.  St.  350.    Bank,  8  Ch.  D.  160 ;  Broad,  in  re, 

*  Gomez,  ex  parte,  Yglesias,  in  re.    Neck,  ex  parte,  13  Q.  B.  D.  740. 

L.  R.  10  Ch.  639.  *  Johnson  v,  Robarts,  L.  R.  10 

*  Banco  de  Lima  v,  Anglo-Peruyian    Ch.  505. 
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§  198b  Holder  not  snbstitated  to  Security  h^d  by  one  under 
no  Xaability,  tmleee  aotnally  appropriated.  —  The  holder  will  not, 
upon  the  insolvency  or  bankruptcy  of  both  drawer  and  drawee^ 
be  substituted  to  the  benefit  of  security  deposited  by  the 
drawer  with  the  drawee  to  secure  the  latter  against  his  in- 
tended acceptances,  unless  the  drawee  has  accepted  the  bills, 
or  unless  the  holder  has  the  right  to  prove  his  demand  against 
the  estate  of  both  the  drawer  and  the  drawee*^  Nor  will 
such  substitution  be  allowed  if  the  security  is  held  by  the 
acceptor,  not  specifically  against  the  acceptances,  but  for  the 
payment  of  any  money  which  should  be  due  from  the  drawer 
to  the  acceptor,  even  though  there  may  be  no  indebtedness 
apart  from  the  bills.  ^  But  an  actual  appropriation  to  the 
payment  of  bills  of  property  consigned  by  the  drawer  to  the 
drawee  will  be  upheld,^  although  the  latter  has  not  accepted 
the  bills.*  The  consignor  of  coffee  drew  bills  upon  the  con- 
signees, which  bills  were  negotiated  to  the  plaintiff.  The 
bills  did  not  purport  to  be  drawn  against  any  particular  ship- 
ment. The  consignee  refused  to  accept  the  bills,  and  they 
were  protested.  The  consignor  then  wrote  to  one  S.,  asking 
him  to  take  charge  of  the  consignment,  realize  on  it,  and 
honor  the  bills.  The  day  before  the  maturity  of  the  bills,  S. 
wrote  to  the  plaintiff,  saying  that  he  expected  soon  to  receive 
from  the  consignees  the  coffee  sent  by  the  drawer  against  the 
bills,  and  would  then  write  the  plaintiff  again.  Soon  after- 
wards S.  received  the  warrants  for  the  coffee  from  the  con- 
signees, and  wrote  to  the  plaintiff  to  that  effect,  referring  to 
his  previous  letter,  and  saying  he  should  dispose  of  the  coffee 
as  instructed  by  the  consignor,  and  would  send  further  par- 
ticulars in  due  time.     The  same  day  the  consignees  attached 

1  Vaughan  ».  Halliday,  L.  R.  9  297.     See  Matter  of  Le   Blanc,  4 

Ch.  561.  Abbott,  New  Cas.  (N.  Y.)  221. 

«  Levi's  Case,  L.  R.  7  Eq.  449 ;         *  Frith  v,  Forbes,  4  De  G.  F.  &  J. 

Smith,  tn  re,  15  N.  B.  R.  459.  409;    Marine   Bank    of    Georgian. 

•  Ross  V.  Saulsbury,  52  Ga.  379;  Jauncej,  1  Barb.  (N.  Y.)  486;  aiUea, 

Allen  r.  Williams,  12  Pick.  (Mass.)  §  189. 
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the  coffee  as  the  property  of  a  firm  who  they  alleged  had  an 
interest  in  it,  but  with  whom  S.  had  had  no  dealings ;  but  it 
was  held,  on  the  plaintiff's  bill  in  equity,  that  the  consignor 
had  given  S.  authority  to  make  an  equitable  charge  upon 
the  property,  and  S.  had  acted  on  that  authority,  and  that 
the  coffee  must  be  applied  to  the  payment  of  the  bills.  ^ 

§  194.  Ri^t  of  Holders  to  Beooziaas  held  by  Aoceptor  not  a 
paramount  one.  —  This  right  of  the  holders  of  negotiable  paper 
to  be  substituted  to  the  benefit  of  securities  for  its  payment 
given  by  one  of  the  debtors  upon  it  to  another  cannot  be  pre- 
ferred to  the  legal  rights  of  prior  creditors  of  both  these 
debtors  in  the  same  transaction.  This  principle  was  estab- 
lished in  an  English  case,  in  which  it  appeared  that  two 
separate  firms,  one  in  Bombay  and  one  in  London,  were  en- 
gaged in  the  joint  adventure  of  buying  and  selling  goods  in 
England  and  in  India.  The  Bombay  firm  drew  bills  on  the 
London  firm,  which  they  discounted  in  India ;  and  with  the 
proceeds  they  bought  cotton,  which  they  consigned  to  Lon- 
don, specially  to  meet  these  acceptances.  Both  firms  being 
insolvent,  the  holders  of  certain  unpaid  bills  which  had  been 
drawn  and  accepted  in  this  way  claimed  to  have  tiie  proceeds 
of  the  shipments  of  cotton  appropriated  to  their  payment; 
and  it  was  held  that  they  were  entitled  to  this  appropriation, 
but  that  it  must  be  subject  to  the  right  of  any  creditors  of 
the  joint  adventure  to  have  the  cotton  applied  first  to  their 
payment  as  part  of  the  assets  of  the  joint  adventure.^  And 
it  has  been  intimated  that  the  rule  that  securities  held  by  a 
banker  against  his  acceptances  are  available  to  the  holders 
of  the  bills  will  not  be  applied  in  bankruptcy  where  the 
drawers  owe  the  acceptors  on  other  accounts  more  than  the 
amounts  of  the  bills,  at  least  if  the  acceptors  have  a  general 
lien  on  the  securities  so  deposited  with  them.'    If  the  drawer 

^  Ranken  v.  Alfaro,  5  Ch.  D.  786.         *  Eoyal  Bank 9.  Commercial  Bank, 

^  Dewhurst,  ex  parte^  L.  R.  8  Ch.  7  App.  Cas.  366 ;  Hickie's  Gaae,L.  K 

965.  And  see  Addison  v.  Burokmyer,  4  Eq.  836. 

4  Sandf.  Ch.  (N.  Y.)  498. 
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of  bills  has  made  remittances  to  the  acceptor  to  cover  his 
acceptances,  and  the  acceptor  has  become  insolvent  before 
the  payment  of  the  bills,  and  the  drawer  has  also  become  in- 
solvent, owing  the  acceptor  on  general  accomit  a  larger  sum 
than  the  amount  of  the  bills,  but  has  not  gone  into  bank- 
ruptcy, the  equity  of  the  holders  of  the  bills  to  be  paid  out  of 
these  remittances  will  not  prevail  over  the  direction  of  the 
drawee  to  have  them  applied  upon  his  general  indebtedness 
to  the  acceptor.^  So  where  the  acceptor  of  a  bill  paid  the 
amount  thereof  to  his  bankers  in  order  to  meet  it,  but  the 
day  before  the  bill  matured  died  indebted  to  his  bankers  on 
general  account,  and  the  bankers  dishonored  the  bill,  it  was 
held  that  the  drawer,  having  taken  up  the  bill,  could  not 
compel  the  bankers  to  reimburse  him,  as  having  received  the 
amount  of  the  bill  in  trust  for  its  payment^ 

§  195.  Holder's  Right  to  oontrol  Beonxities  given  by  Dra'wer  to 
Acoeptor  no  greater  than  Drawer's.  —  The  right  of  the  holders 
of  bills  to  the  benefit  of  property  deposited  by  the  drawer 
with  the  acceptor  thereof  will,  even  upon  the  bankruptcy  of 
the  acceptor,  be  limited  by  the  right  of  the  drawer  against 
him.^  It  will  not  extend  to  the  case  of  a  guaranty  given  to 
the  acceptor  by  a  third  person,  no  notice  having  been  given 
by  the  holder  to  the  guarantor.*  The  claim  of  the  holder 
of  the  bill  cannot  prevail  against  one  who  has  in  good  faith 
and  for  value  acquired  the  deposited  property  from  the  drawer 
and  the  acceptor.  •  If  the  drawer  could  not  require  the 
appropriation  of  the  property  to  the  payment  of  the  bills, 
the  holder  will  have  no  such  right  ^    Thus,  A.  in  England 

^  General  South  American  Co.,  «r         *  Bamed's  Banking  Honse,  in  re, 

parte,  Yglesias,  in  re,  L.  R.  10  Ch.  L.  R.  3  Ch.  753. 
635.  •  Hopkins   v.    Beebe,    26    Penn. 

«  Hill  V.  Royda,  L.  R.  8  Eq.  290.  St.  85. 

•  Rindge  r.   Sanford,   117  Mass.         •  Dever,  «r^r/tf,  Suse,  »«fv,  13Q. 

460.    See  Walker  v.  Birch,  6  T.  R.  B.  D.  766 ;  First  National  Bank  of 

S58 ;    Moore  v,  Robinson,  62  Ala.  Marquette  v.  Weed,  89  Mich.  357. 
637. 
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employed  B.  in  South  America  to  purchase  goods  for  him. 
The  mode  adopted  was  that  B.  raised  monej  bj  drawing  bilb 
on  A.  and  selling  them,  and  with  tlie  proceeds  bought  goods, 
which  he  shipped  to  Liverpool,  consigned  to  A.  In  his  ac- 
counts, B.  credited  A.  with  the  bills,  and  charged  him  with 
the  cost  of  the  goods  and  with  his  commissions ;  and  in  his 
letters  he  directed  A.  to  place  the  price  of  the  goods  to  his 
credit  and  the  bills  to  his  debit  Both  A.  and  B.  became 
bankrupt.  When  A.  became  bankrupt,  goods  were  in  transit 
to  Liverpool ;  and  some  of  the  bills  out  of  the  proceeds  of 
which  the  goods  had  been  bought  had  been  accepted,  and 
others  were  presented  to  A.  after  his  bankruptcy,  and  were 
unaccepted.  The  goods  having  arrived  and  come  into  the 
possession  of  A.'8  trustees  in  bankruptcy,  it  was  held  that 
the  holders  of  the  bills  had  no  right  to  have  the  goods  speci* 
fically  appropriated  to  their  payment  The  property  in  the 
goods  passed  to  A.,  subject  only  to  B.'s  right  of  stoppage  in 
transitu  ;  it  did  not  revest  in  B.  upon  A.  's  failure  to  accept 
some  of  the  bills;  and  the  facts  showed  no  agreement  by 
which  B.  would  have  a  charge  on  the  goods  in  the  hands  of 
A.  and  a  right  to  have  them  applied  to  take  up  the  bills. ^  If 
the  property  was  purchased  originally  at  the  joint  risk  of  the 
drawer  and  the  drawee,  although  the  drawee  has  promised 
the  drawer  to  protect  the  bills,  but  has  afterwards,  upon  the 
insolvency  of  the  drawer,  refused  to  accept  them,  the  right 
of  the  holders  of  the  bills  to  the  property  will  be  limited  to 
the  surplus  of  its  proceeds  over  the  amount  due  from  the 
drawer  to  the  drawee.^  A  mere  direction  in  a  bill  of  ex- 
change to  place  the  amount  to  the  account  of  a  shipment 
made  by  the  drawer  to  the  acceptor,'  or  a  mere  letter  of 
advice  accompanying  the  bill  to  the  effect  that  the  bill  is 

^  Banner,  ex  parte,  Tappenbeck,  in        '  Brown  v.  Rough,  89  Ch.  D.  848 ; 
rsy  2  Ch.  Div.  278.  Entwistle,  in  re^  Arbuthnot,  es  park, 

»  Robey  v.  Oilier,  L.  R.  7  Ch.  695,    3  Ch.  Div.  477. 
limiting  and  explaining  Frith  v.  Forbes, 
4  De  Q.,  F.  &  J.  409. 
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drawn  on  accountrof  a  specified  shipment,^  will  not  operate  n 
specific  appropriation  of  that  shipment  to  the  payment  of  the 
bill,  which  can  be  enforced  against  a  purchaser  of  the  goods 
from  the  acceptor;  just  as  the  mere  fact  that  bills  are  given 
in  partial  payment  for  property  agreed  to  be  sold  by  the 
drawer  to  the  acceptor,  upon  which  the  seller  retains  a  lien 
for  the  unpaid  portion  of  the  price,  will  not,  upon  the  bank- 
ruptcy of  both  parties,  give  to  the  persons  to  whom  the  bills 
have  been  negotiated  any  lien  upon  the  property  for  their 
payment.^ 

§  196.  Holder's  Right  to  Applioatlon  of  Secuilty  perlBhes  with 
that  of  its  Depositor.  —  If  the  drawer  of  bills  holding  security 
from  the  acceptor  for  their  payment  has,  by  the  substitution 
of  new  bills  therefor,  lost  the  right,  as  against  the  acceptor, 
to  have  the  security  applied  for  their  payment,  the  holder  of 
the  old  bills,  claiming  under  the  drawer,  will  also  be  de* 
prived  of  such  right.  Thus,  a  debtor  borrowed  money  from 
a  corporation,  giving  it  his  acceptances,  and  depositing  shares 
as  security  therefor.  When  the  bills  became  due,  the  cor- 
poration presented  to  him  fresh  bills  for  acceptance  stating 
them  to  be  in  place  of  those  falling  due ;  and  he  accepted  the 
new  bills  accordingly.  Both  he  and  the  corporation  then 
became  insolvent.  Both  sets  of  bills  being  still  outstanding, 
it  was  held  that  the  holders  of  the  first  bills  had  no  equity 
to  have  them  paid  out  of  the  shares ;  for  the  letter  and  the 
debtor's  new  acceptances  had  put  an  end  to  the  security  as 
to  the  first  set  of  bills.  ^  But  it  is  to  be  observed  that  the 
first  set  of  bills  did  not  purport  to  be  drawn  against  the 
security.* 

^  Phelps  0.  Comber^  29  Ch.  D.  813,         '  Lambton,  ex  parte,  Lindsay,  ts  re, 

affirming  s.  c,  86  Ch.  D.  755,  and  ap-  L.  R.  10  Ch.  405. 
proving  Perseverance  Iron  Works  v.         '  General  Rolling  Stock  Co.,  in 

Oilier,  L.  R.  7  Ch.  695  ;   Brown  v.  re,  L.  K  4  Ch.  423. 
Kough,  29  Ch.  D.  848,  overraling  on         ^  See  McCracken  v.  German  Ins* 

this  point  Frith  v.  Forbes,  4  De  G.,  F.  Co.,  43  Md.  471. 
&  J.  409. 
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§  197.  Taking  Bill  on  the  Credit  of  the  Funds  ia  not  enoncfa. 
—  Although  the  drawer  of  a  bill  has  funds  in  the  hands  of 
the  drawee,  and  the  holder  takes  it  upon  the  assurance  of 
the  drawer  that  the  funds  are  specifically  appropriated  to  the 
payment  of  the  bill,^  this  assurance  will  not  of  itself  operate 
such  an  appropriation,  unless  the  bill  was  so  drawn  against 
that  particular  fund  as  to  constitute  an  equitable  assignment 
thereof ;  ^  otherwise,  the  mere  drawing  and  negotiation  of  the 
bill  does  not  pass  any  right  to  the  fund.^  Thus,  where  the 
plaintiffs  bought  a  bill  of  exchange  on  the  assurance  of 
the  drawer  that  there  were  funds  in  the  hands  of  the  drawee 
which  were  specifically  appropriated  to  meet  it,  but  before 
any  acceptance  of  the  bill  the  drawer  stopped  payment, 
although  it  was  at  first  considered,  upon  the  plaintiffs'  bill 
against  both  drawer  and  drawee,  that  the  plaintiffs,  having 
taken  the  bill  upon  the  faith  of  these  representations,  were 
entitled  to  be  paid  its  amount  out  of  the  funds  of  the  drawer 
in  the  hands  of  the  drawee,  yet  on  appeal  it  was  decided  that 
the  plaintiffs  had  no  right  to  any  charge  upon  these  funds.  ^ 
Where  one  bank  has  deposited  bonds  with  another  bank  as 
security  against  its  overdrafts,  and  has  then  become  insol- 
vent, being  indebted  to  the  second  bank,  the  holders  of  such 
bills,  drawn  by  the  first  bank  before  its  insolvency  but  pre- 
sented afterwards,  cannot  resort  to  the  proceeds  of  these 
bonds  to  the  prejudice  of  the  right  of  the  second  bank  to 
apply  them  upon  its  own  demand.^ 

1  Canton  Bank  v.  Dabuqne  E.  R.         •  Whitney  v.  Eliot  Bank,  137  Mass. 

Co.,  52  Iowa,  378.  351 ;  Bush  v.  Foote,  58  Miss.  5 ;  Com- 

*  See  Smith,  in  re,  16  N.  B.  H.  399 ;  merce  Bank  o.  Bogy,  9  Mo.  Ap.  335. 

Tremont  Nail  Co.,  ex  parte.  Id.  448 ;  Bat  see  Cincinnati  Bank  v.  Coates,  3 

Brill  V.  Tattle,  81  N.  Y.  454,  revers-  McCrary,  C.  0.  9. 
ing   s.   c,  15   Han,  289;  Attorney-         *  Thomson  «.  Simpson,  L.'R.  5 

General  v.  Continental  Ins.  Co.,  71  N.  Ch.  659 ;  reyersing  s.  c,  L.  R.  9.  £q. 

T.    325 ;    Kahnweiler    v.   Anderson,  497* 

78  Nor.  Car.  133 ;  Wellsbnrg  Bank  v.        ■  Garvin  v.  State  Bank,  7  So.  Car. 

Kimberlands,  16  W.  Ya.  555.  266. 
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§  198.  Bictent  of  Holder's  Right  of  Subatltiitioii  to  Aooeptor's 
Seourities.  —  The  substitution  of  the  holder  of  a  bill  to  secur- 
ities held  by  the  acceptor  will,  if  the  parties  to  the  bill  have 
not  become  insolvent,  be  limited  to  the  rights  of  the  acceptor. 
If  the  acceptor's  security  is  a  mortgage  from  the  drawer, 
conditioned  only  to  indemnify  him  for  what  money  he  should 
actually  have  paid  upon  his  acceptance,  then,  as  the  acceptor 
could  not  enforce  his  security  until  actual  payment  by  him, 
the  holder  of  the  bill  cannot  require  a  foreclosure  of  the 
mortgage  for  its  payment.^  The  acceptor  holding  such  in- 
demnity may,  before  the  rights  of  the  creditors  arise  upon 
his  insolvency,  release  the  whole  or  part  of  it  to  the  drawer ; 
and  the  holder  of  the  bills  cannot,  upon  the  acceptor's  subse- 
quent insolvency,  avoid  such  release  against  those  who  have 
since  acquired  rights  in  the  released  property.^ 

§  199.  Rights  of  an  Acceptor  to  Securities  held  against  the 
BiU  by  Prior  Parties  thereto.  —  The  acceptor  of  a  bill,  being 
the  party  primarily  liable  upon  it,  cannot,  upon  paying  it, 
be  subrogated  to  the  benefit  of  a  security  given  by  the  drawer 
to  the. payee  to  secure  its  payment.^  Thus,  where  the  pur- 
chaser of  property  gave  to  the  vendor  a  mortgage  on  the  prop- 
erty to  secure  the  payment  of  a  bill  drawn  by  the  purchaser 
in  favor  of  the  vendor  upon  a  third  person  for  the  price  of 
the  property,  the  mortgage  reciting  that  a  lien  was  retained 
on  the  property  in  favor  of  the  vendor  or  any  other  holder  of 
the  bill,  but  not  stipulating  that  the  drawee  should  have  the 
benefit  of  the  mortgage  on  paying  the  bill  without  having 
been  put  in  funds  therefor  by  the  drawer  and  without  being 
bound  as  to  the  drawer  to  pay  it,  if  the  bill  is  paid  by  the 
drawee  at  its  maturity  without  any  conventional  subrogation 
in  his  favor  at  the  time  of  the  payment,  the  debt  will  be  ex- 
tinguished as  to  third  persons,  and  the  mortgage  will  be 

1  Planters'  Bank  ».  Douglass,  2         •  Fowler  v.  Gate  City  Bank,  13 

Head  (Tenn.),  699.  So.  E.  Rep.  831;   Trimble  ».  City 

'  St.  Louis  Building  Association  v.  Bank,  15  So.  W.  Rep.  853. 
Clark,  36  Mo.  601. 
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extinguished  as  to  the  holders  Of  other  liens  upon  the  mort- 
gaged property;  for  the  acceptor  was  the  principal  debtor 
upon  the  bill,  and  simply  paid  his  own  debt  in  paying  it; 
and  the  mortgage,  containing  no  stipulation  in  his  behalf, 
cannot  be  kept  alive  for  his  benefit,  or  for  the  benefit  of  any 
other  person,  unless  this  results  from  the  terms  of  the  bill 
itself.^  An  indorser  and  an  accommodation  acceptor  of  a 
bill  are  not  co-sureties;  and  the  acceptor  cannot  be  subro- 
gated to  the  benefit  of  a  mortgage  given  by  the  drawer  to  the 
indorser  to  indemnify  the  latter  against  his  liability,  even 
though  the  bill  was  paid  after  being  protested  by  giving  to 
its  holder  the  note  of  the  drawer,  with  the  indorser  and  the 
acceptor  as  sureties  thereon,  and  the  acceptor  on  paying  this 
note  took  an  assignment  of  all  the  securities  in  the  hands  of 
the  indorser  and  of  the  holder,  because  the  mortgage  was 
given  only  for  the  personal  indemnity  of  the  indorser  and 
not  for  the  payment  of  the  bill,  so  that  the  acceptor  had  no 
right  to  it;  and  on  the  indorser*8  being  indemnified  by  the 
acceptor's  payment  of  the  substituted  note,  the  mortgage 
became  functus  officio.^  But  in  New  York  it  has  been  decided 
that  although  at  law  the  accommodation  acceptor  of  a  bill  is 
regarded  in  favor  of  a  bona  fide  holder  of  the  bill  as  the  prin- 
cipal debtor  thereon,  yet  as  between  the  drawer  and  such 
acceptor  the  latter  is  regarded  in  equity  as  merely  a  surety, 
and  is  entitled  upon  his  payment  of  the  bill  to  be  subrogated 
to  the  benefit  of  any  securities  taken  by  the  holder  of  the  bill 
from  the  drawer  to  secure  its  payment;  and  accordingly,  in 
an  action  against  such  an  acceptor  by  a  non-resident  holder 
of  the  bill,  the  drawer  having  become  insolvent,  the  defendant 
may,  under  the  code  allowing  the  giving  of  both  legal  and 
equitable  relief  in  the  same  action,  demand  such  subrogation 
upon  payment  of  the  amount  due  to  the  plainti£F.' 

^  Salaiin  v.  Relf,  4  La.  Ann.  575.         *  Toronto  Bank  «.  Hunter,  4  Bosir. 
^  Oomez  v.  Lazarus,  1  Dev.  Eq.    (N.  I.)  646. 
(Nor.  Car.)  206. 
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§  200.  Aooeptor'ft  Seonxltios  to  be  applied  upon  all  Accept- 
ances alike.  —  Security  in  the  hands  of  an  acceptor  for  the 
payment  of  his  acceptances  will,  in  case  of  need,  be  applied 
to  the  payment  of  all  the  acceptances  alike.  ^  If  the  holders 
of  some  of  the  acceptances  have  established  their  right  by 
litigation,  they  will  be  preferred  only  to  the  extent  of  a  fair 
share  of  the  expenses  of  their  litigation.  Thus,  a  drawer 
having  given  to  his  acceptor  a  judgment  as  security  for  his 
acceptances,  these  acceptances  were  negotiated ;  and  some  of 
them  remained  unpaid  in  the  hands  of  three  firms.  The 
acceptor  assigned  a  portion  of  the  judgment  to  two  of  these 
firms,  as  collateral  security  for  the  payment  of  the  drafts 
which  they  respectively  held.  They  enforced  the  judgment 
at  their  own  expense,  and  claimed  to  be  fully  paid  out  of 
its  proceeds,  leaving  only  a  small  balance  for  the  benefit  of 
the  other  firm,  which  had  taken  no  part  in  the  litigation. 
But  it  was  held  that  the  security  of  the  judgment  attached 
to  all  the  unpaid  acceptances  alike,  and  that  the  holders 
were  entitled  to  pro  rata  shares  of  the  money,  which  had 
been  collected,  the  litigants  receiving  in  addition  to  their 
dividend  a  fair  share  of  the  costs  and  expenses  of  their  liti- 
gation. But  the  court  also  said  that  such  third  firm  would 
be  required  to  exhaust  whatever  independent  securities  they 
had,  and  should  not  be  allowed  to  receive  their  pro  rata 
share  until  such  other  securities  had  been  exhausted  or 
shown  to  be  worthless,  and  that  anything  which  they  might 
receive  from  such  securities  should  be  reckoned  as  a  part  of 
their  dividend,  so  as  to  increase  the  share  of  the  two  firms 
which  had  borne  the  burden  of  the  litigation  and  had  realized 
the  fund.« 

§  200  a.    Subrogation  of  Holder  of  Check  to  Rights  of  Drawer. 

—  By  analogy  to  the  now  widely  adopted  rule  that  one  for 
whose  benefit  a  promise  is  made,  though  not  a  party  to  the 

1  Franklin  County  Bank  v.  Green*  *  Kramer's  Appeal,  37  Penn.  St. 
field  Bank,  138  Mass.  515.  71. 
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contract  or  privj  to  the  consideration,  may  maintain  an 
action  thereon,^  it  has  been  occasionally  decided  that  the 
holder  of  a  check  is  subrogated  to  the  rights  of  its  drawer, 
the  depositor,  and  may  sue  the  bank,  upon  its  failure  to  pay 
the  check,  in  his  own  name.^  But  the  old  rule  is  still  gen- 
erally maintained,  that  such  an  action  can  be  brought  only 
by  the  depositor.^  But  it  has  been  held  that  a  check  drawn 
against  the  whole  of  a  specific  fund  deposited  in  the  bank  in 
the  name  of  the  drawer,  but  belonging  in  equity  to  the  payee, 
transfers  to  the  payee  on  its  delivery  to  him  the  legal  title 
to  the  deposit,^  and  that  when  this  payee,  in  pursuance  of 
his  prior  parol  assignment  of  the  fund  made  for  value,  in- 
dorses and  delivers  the  check  to  his  assignee,  the  title  to  the 
deposit  vests  in  that  assignee,  even  against  subsequently 
attaching  creditors  of  the  depositor,*  though  an  ordinary 
check  cannot  be  treated  as  an  equitable  assignment  of  the 
money  for  which  it  calls,®  and  would  not,  before  its  payment 
or  acceptance  or  certification  by  the  bank,  give  the  payee 
any  rights  against  a  creditor  of  the  depositor  making  an 
intervening  attachment." 

§  201.  Whether  Suits  or  Jadgments  eztlngnished  upon  Pay- 
ment by  Partieft  seoondarily  Uable.  —  If  separate  suits  have  been 
brought  against  the  maker  and  the  indorser  of  a  promissory 
note,  and  the  indorser  pays  the  amount  due  with  the  agree- 
ment that  the  suit  against  the  maker  shall  be  prosecuted  for 

^  Antea,  \\  85, 171  a.  Bank,  107  Mass.  45 ;  Magiun  v.  Dollar 

«  Fonner  ».  Smith,  31  Neb.  107,  Savings  Bank,  131  Penn.  St.  362. 

and  cases  there  cited ;  Union  Bank  r.  ^  German   Savings   Institution  r. 

Oceana  Bank,  80  Ills.  212  ;  Lester  v.  Adae,  1  McCrary,  C.  C.  501. 

Given,  8  Bush  (Ky.),  357 ;  Roberts  v.  »  Hemphill  v.  Yerkes,  132  Penn. St 

Austin,  26  Iowa,  315 ;   Fogarties  v.  545. 

State  Bank,  12  Rich.  Law  (So.  Car.),  •  Hopkinson  v.  Forster,  L.  R-  19 

518.  Eq.  74;  Schroeder  v.  Central  Bank, 

«  First  Nat'l  Bank  v.  Wliitman,  24  Weekly  Reporter  710 ;  s.  c,  34  L. 

94  U.  S.  343 ;  Bank  of  Republic  v.  T.  n.  s.  735. 

Millard,    10    Wallace,    152 ;    Essex  ^  Bank  of  Commerce  v.  Russell,  2 

County  Bank  v.  Bank  of  Montreal.  7  Dillon,  C.  C.  215 ;  Ballard  v,  RandaU, 

Biss.  C.  C.   193 ;   Carr  v.   Security  1  Gray  (Mass.),  605. 
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his  benefit,  the  maker  cannot  avail  himself  of  the  indorser's 
payment  as  a  defence  to  the  further  prosecution  of  the  suit 
against  himself;^  nor,  if  the  indorser's  payment  was  made 
after  judgment  against  the  maker,  can  the  maker's  bail  set 
up  such  a  defence  in  an  action  upon  their  recognizance.^  If 
separate  judgments  have  been  obtained  against  maker  and 
indorser,  the  latter  may  pay  the  judgment  against  himself, 
and  take  an  assignment  of  that  against  the  maker  and  en- 
force it  for  his  own  benefit.'  If  the  maker  and  the  indorser 
have  been  jointly  sued  under  the  New  York  statute,  and  a 
judgment  has  been  recovered  against  them,  the  indorser,  upon 
paying  the  judgment,  may  take  an  assignment  thereof  from 
the  creditor,  and  use  it  for  his  indemnification  as  a  subsist- 
ing judgment  against  the  maker.  ^  If  an  indorser  of  a  bill  of 
exchange  has  recovered  a  judgment  thereon  against  the 
maker,  this  judgment  will  not  be  extinguished  by  its  assign- 
ment to  a  prior  indorser  of  the  bill,  upon  the  latter's  paying 
the  amount  due  thereon.*  The  indorser  may  be  subrogated 
to  the  benefit  of  a  judgment  against  the  maker  without  tak- 
ing an  assignment  thereof.^  But  this  subrogation  of  the 
indorser  is  to  a  suit  or  a  judgment  against  the  maker 
directly  upon  the  original  obligation ;  it  does  not  extend  to 
the  prosecution  of  a  merely  incidental  remedy,^  such  as  an 

^  AtUea^  {§  181, 182.  and  surety  has  not  since  been  followed. 

*  Mechanics'  Bank  v.  Hazard,  13    Antea^  {  137. 

Johns.  (N.  YT)  353.  »  Harger  ».  McCuUough,  8  Denio 

*  Folsom  V.  Carli,  5  Minn.  333 ;  (N.  Y.),  119;  Stiles  r.  Eastman,  1  Ga. 
State  Bank  ».  Wilson,  1  Dev.  Law  205 ;  Wilson  ».  Wright,  7  Rich. 
(Nor.  Car.)  484.  (Law)  So.  Car.  399.  But  see  Topp  v. 

*  latea  r.  Mead,  68  Miss.  787 ;  Branch  Bank,  2  Swan  (Tenn.),  184. 
Davis  t;.  Perrine,  4  Edw.  Ch.  (N.  Y.)  •  Ross  v.  Jones,  22  Wallace,  576 ; 
62 ;  Corey  v.  White,  3  Barb.  (N.  Y.)  Old  Dominion  Bank  r.  Allen,  76  Va. 
12,  OTerruling  Salina  Bank  9.  Abl>ott,  200 ;  Yates  v.  Mead,  68  Miss.  787, 
3  Denio  (N.  Y.),  181,  and  explaining  extending  Dibrell  i;.  Dandridge,  61 
Ontario  Bank  v.  Walker,  1  Hill  (N.  Miss.  55 ;  Lyon  v.  Boiling,  9  Ala.  463.. 
Y.),  652.    The  statement  in  Davis  v.  See  atUea,  {  135  et  teq, 

Perrine,  tupm^  that  this  rule  has  not  ^  Heighe  v.  Farmers'  Bank,  6  Harr. 
been  extended  to  the  case  of  principal    &  J.  (Md.)  68 ;  Dehn  o.  Heckman,  12 

Ohio  8t  181. 
20 
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action  agaiiuit  a  notary  for  negligence  in  malring  a  protest  of 
the  note,  whereby  other  parties  were  released.^  The  pay- 
jnent  of  a  note  by  one  of  several  joint  promisors  extingaishsB 
it,  and  it  cannot  afterwards  be  kept  alive  against  the  other 
signers.^  Nor  will  either  the  maker  or  a  smety  for  the 
maker  acquire  by  paying  a  judgment  on  the  note  any  right 
of  action  against  the  indorser.' 

^  SembU  in  Warren  Bank  v.  Par-        ^  Allegheny  B.  B.  Co.  o.  Dickey, 
ker,  8  Gray  (Mass.),  221.  131  Penn.  Bt  86. 

*  SteveDs  o.  Hannan,  88  Mich.  13; 
8.  c.«  86  Mich.  305. 
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Subrogation  between  Tenant  for  Subrogation  of  Devisee  or  Tiegatee 
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In  Favor  of  a  Purchaser  from  the  Extent  of  the  Bight  of  Substitu- 
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§  202.  Sabrogatioii  of  Xbceontor  or  Administrator  to  Debts  and 
LegaoiM  which  he  has  paid.  —  If  an  executor  or  administrator 
pays  debts  of  the  estate  out  of  his  own  means  to  the  value  of 
the  assets  in  his  hands,  he  may  apply  these  assets  to  reim- 
burse himself;  and  by  such  election  these  assets  become  his 
own  property;*  but  his  subrogation  will  be  carried  to  no 
greater  extent  than  the  actual  value  of  his  payments.*    So 

^  Livingston  v.  Newkirk,  3  Johnd.  Hancock  v.  Minot,  8  Pick.  (Mass.) 

Ch.  (N.  Y.)  312;  Cbesson  v.  Ches-  29,  37,  38. 

ion,   8  Ired.  Eq.  (Nor.  Car.)  141 ;         «  Powell  v.  Powell,  80  Alt.  11 ; 

Milam  v.  Rap^land,  19  Ala.  85 ;  Back-  Sorrels  o.  Trantham,  48  Ark.  386 ; 

ingham  v.  Wesson,  64  Miss.   526 ;  Amos  v.  Heatherby,  7  Dana  (Ky.X  45. 
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upon  his  payment  of  his  testator's  debts,  he  will  be  subrogated 
to  an  equitable  charge  upon  property  charged  by  the  will  with 
the  payment  of  debts,  but  will  not  become  the  absolute  owner 
of  such  property.^  And  although  an  executor  ordered  to  sell 
land  cannot  himself  retain  it,  as  he  may  personal  assets,  yet, 
if  the  personal  estate  proves  to  be  insufficient,  and  he  has 
paid  debts  of  the  estate  to  the  value  of  the  land  out  of  his 
own  property,  he  may,  upon  a  sale  of  the  land,  retain  the 
proceeds  of  the  sale  for  his  own  indemnity.'  His  right  to  be 
reimbursed  for  advances  properly  made  for  the  benefit  of  the 
estate  is  paramount  to  the  claims  of  the  distributees.^  So,  if 
he  has  paid  debts  of  the  deceased  to  an  amount  exceeding  the 
available  personal  assets,  he  may  for  his  indemnity  be  subro- 
gated to  the  rights  of  the  creditors  whom  he  has  paid  ^  against 
the  lands  of  the  deceased,^  and  may  subject  the  real  estate  in 
the  hands  of  the  heirs  for  his  reimbursement;^  and  a  surety 
of  the  administrator  upon  his  payment  may  be  subrogated  to 
this  right  of  his  principal.*^  Though  an  administrator  acts 
at  his  own  peril  in  paying  unpreferred  debts  of  his  intestate 
before  he  could  lawfully  be  called  upon  to  pay  them,  and  if 
the  estate  afterwards  turns  out  to  be  insolvent  cannot  charge 
it  with  the  full  amount  so  paid  by  him,®  yet,  in  the  absence 
of  statute  regulations,  he  may,  by  subrogation  to  the  rights  of 
the  creditors  whom  he  has  thus  satisfied,  receive  the  share  of 


^  Graham  v.  Jones,  24  So.  Car. 
241. 

»  Turner  v.  Shufller,  108  Nor.  Car. 
642;  Livingston  v.  Newkirk,  supra; 
Clayton  «.  Somers,  27  N.  J.  £q.  230 ; 
Wheeler  v.  Wheeler,  1  Conn.  51. 

*  Pendergrass  v.  Pendergrass,  26 
So.  Car.  19 ;  Terrell  v.  Rowland,  86 
Ky.  67. 

*  Gundry  v.  Henry,  65  Wise. 
559. 

*  Crowley  v.  Mellon,  52  Ark.  1 ; 
Gaw  ».  Huffman,  12  Gratt.  (Va.) 
628;    Kinney   v,   Harvey,   2    Leigh 


(Va.),  70 ;  Smith  v,  Hoskins,  7  J.  J. 
Marsh.  (Ky.)  502. 

*  CoUinson  v.  Owens,  6  Gill  &  J. 
(Md.)  4 ;  Gist  v.  Cockey,  7  H.  &  J. 
(Md.)  134 ;  Goodbody  v.  Goodbody, 
95  Bis.  456 ;  Black  v.  Black,  42  Iowa, 
694;  McCullough  v.  Wise,  57  Ala. 
623. 

^  Taylor  v.  Ttoylor,  8  B.  Mon, 
(Ky.)  419. 

•  HasleU  v.  Glenn,  7  Harr.  &  J. 
(Md.)  17 ;  Bhea  v.  Greer,  86  Teim. 
59. 
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the  assets  to  which  they  would  have  been  entitled ;  ^  and  the 
same  rule  will  be  applied  to  any  other  trustee ; '  but  if  his 
payments  were  made  for  his  own  relief,  they  will  not  give 
him  a  right  of  subrogation  to  the  prejudice  of  other  creditors 
of  the  deceased.'  An  administrator  who  has  made  voluntary 
payments  to  a  creditor  of  the  estate  will  be  protected  by  a 
subsequent  decree  in  favor  of  such  creditor.*  If  he  has  em- 
ployed assets  of  the  estate  to  pay  a  debt  owed  by  a  legatee, 
he  can  hold  only  such  legatee's  share  of  the  estate  for  his 
reimbursement;^  but  he  may  be  subrogated  to  the  rights  of 
a  legatee  whom  he  has,  even  before  the  probate  of  the  will,® 
advanced  the  money  to  pay.^  K  one  of  two  personal  repre- 
sentatives has  committed  waste  by  applying  the  personal 
estate  to  the  payment  of  debts  which  were  properly  charge- 
able upon  the  real  estate,  the  other  representative,  if  com- 
pelled to  replace  the  amount  so  misapplied  by  his  colleague, 
may  hold  the  real  estate  in  the  hands  of  the  heirs  for  his  re- 
imbursement ;  ^  for  co-executors  are  not  at  the  common  law 
responsible  for  each  other's  waste,  in  which  they  have  not 
participated,^  unless  it  has  been  made  possible  through  their 

*  Pierce  v.  Allen,  12  R.  I.  510;  «  Johnson  v.  Corbett,  11  Paige 
Woolley  V.  Pemberton,  41  N.  J.  Eq.    (N.  Y.),  265. 

394 ;  Breckenridge'a  Appeal,  1 27  Penn.         »  Peter  v.  Beverly,  10  Peters,  532 ; 

St  81;    Millard  v.  Harris,  119  Ills.  s.  c.  1  How.  1 34 ;  McKim  w.  Aulbach, 

185 ;  Byrd  v.   Jones,  84  Ala.  336 ;  130  Mass.  481 ;  Brazer  v.  Clark,  5 

McNeill  V.  McNeill,   36   Ala.   109 ;  Pick.  (Mass.)  96 ;  Towne  v.  Ammi- 

Peemster  v.  Good,  12  So.  Car.  573.  down,  20  Pick.  (Mass.)  535  ;  Fisher 

«  Salter  v.  Creditors,  6  Bush  (Ky.),  v.  Skillman,  18  N.  J.  Eq.  229 ;  Gault- 

624 ;  Corcoran  v.  Allen,  11  R.  I.  567.  ney  v,  Nolan,  33  Miss.  569 ;  Gates  v. 

•  McNeill  V.  McNeill,  36  Ala.  109 ;  Whetstone,  8  So.  Car.  244 ;  Clarke  v. 
Sr  parte  Allen,  89  Ills.  474 ;  Stott's  Jenkins,  3  Rich.  Eq.  (So.  Car.)  318 ; 
Estate,  Myrick's  Prob.  (Calif.)  168.  Turner  r.WUkins,  56  Ala.  173 ;  Walker 

*  Charlton's  Appeal,  88  Penn.  St.  v.  Walker,  88  Ky.  615  ;  Mosely  v. 
476 ;  Chambcrlin  v.  McDowell,  42  Floyd,  31  Ga.  564 ;  Sparhawk  v.  Buell, 
N.  J.  Eq.  628.  9  Vt.  41 ;  Nanz  v.  Oakley,  120  N.  Y. 

»  Johnson  v,  Henagan,  11  So.  Car.  84 ;  Croft  v.  Williams,  88  N.  I.  384; 

93.  Sutherland  v.  Brush,  7  Johns.  Ch.  (N. 

•  Pinkham ».  Grant,  78  Maine,  158.  Y.)   17;   Douglass  v.   Satterlee,   11 
»  Stetson  V.  Moulton,  140  Mass.  Johns.  (N.  Y.)  16,  21 ;   Elwell  v, 

597 ;  Stayner  v.  Bower,  42  Ohio  St    Quash,  Str.  20 ;  Hargthorpe  v.  Mill- 
814 ;  Dickie  v.  Dickie,  80  Ala.  57.         forth,  Cro.  Eliz.  318. 
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negligence.  1  And  one  executor  who  has  paid  legacies  that 
should  have  been  paid  by  the  other  may  be  subrogated  to  the 
benefit  of  security  given  by  that  other  for  their  payment' 

§  203.    8«ob  Bnbrosatloa  moat   be   •sasoiiably  olaimed.    Its 

zamltetioiis.  —  The  claim  of  personal  representatiyes  to  be 
substituted  to  the  rights  of  creditors  whom  they  have  satis- 
fied must  be  seasonably  made.'  Though  an  executor  who 
has,  in  pursuance  of  a  bond  given  by  his  testator,  made  a 
deed  with  covenants  of  warranty,  on  which  he  has  been  sued 
and  subjected  to  the  payment  of  damages,  is  entitled  to  be 
subrogated  to  the  rights  of  the  obligee  in  the  bond,  and 
thereby  to  be  reimbursed  out  of  the  estate,  yet,  if  the  estate 
was  settled  in  chancery,  and  the  executor,  with  notice  of  the 
claim,  failed  to  have  this  subrogation  provided  for  in  the 
decree  for  the  settlement  of  the  estate,  he  cannot  afterwards, 
without  explanation  of  his  laches,  maintain  a  bill  for  his 
reimbursement  against  legatees  to  whom  he  has  paid  their 
legacies.*  Or,  if  his  course  of  administration  has  been 
irregular  and  without  regard  to  the  rights  of  creditors,  as  by 
paying  simple  contract  debts  and  leaving  specialties  unpaid, 
his  claim  for  reimbursement  has  no  right  of  priority  on  a 
deficiency  of  assets.^  He  must  show  that  property  charged 
by  the  will  with  the  payment  of  debts  has  been  faithfully 
administered  and  has  proved  to  be  inadequate,  before  he  can 
be  allowed  a  lien  upon  the  testator's  other  estate  for  his  in- 
demnity.^  If  an  administrator  has  in  his  hands  the  proceeds 
of  property  sufficient  to  pay  a  preferred  mortgage  to  which 
it  is  subject,  and  instead  of  paying  the  mortgage-debt  pays 

1  Adair  v.  Briramer,  74  N.  Y.  539 ;         *  Lambert  v.  Hobson,  3  Jones  Eq. 

Smith  V.  Pettigrew,  34  N.  J.  Eq.  216  ;  (Nor.  Car.)  424. 
Hays  V.  Hays,  3  Tenn.  Ch.  83.  »  Greincr's  Estate,  2  Watts (Peim.), 

«  MiUer's  Appeal,  127  Penn.  St.  414 ;  Findlay  v.  Trigg,  83  Va.  539 ; 

95.  Moye  o.  Albritton,  7  Ired.  Eq.  (Nor. 

*  Antea,  \  110 ;  Donnell  v.  Cooke,  Gar.)  62 ;  Erans  o.  Halleck,  83  Mo. 

63  Nor.  Car.  227 ;  Loomis's  Appeal,  376. 

29  Penn.  St.  237 ;  Allen,  wparie,  16         •  Fraiy  v.  Booth.  87  Vt  78,  93. 
Mass.  58. 
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another  demand,  he  cannot  recover  back  the  latter  pajrment, 
if  the  fond  eubsequently,  by  reason  of  his  own  laches,  be- 
comes insuJQ&cient  to  pav  the  mortgage-debt.^  Though  any 
trustee  who  has  in  good  faith  paid  out  his  own  money  for  the 
protection  of  the  trust  estate,  by  discharging  claims  against 
it,  is  entitled  to  relief  by  subrogation  to  the  rights  of  the 
creditors  whom  he  has  thus  satisfied,^  yet  this  subrogation 
to  the  rights  of  creditors  to  whom  he  has  paid  more  than 
their  proportion  of  the  assets  will  not  be  for  his  own  benefit, 
but  for  the  protection  of  those  creditors  who  haye  not  receiyed 
what  they  were  entitled  to  demand.' 

§  204.  Subrogatioii  in  Favor  of  Crediton  of  Deoeased.  Mar- 
alialUiic  of  Aaaeta.  —  The  equitable  rule  adopted  in  the  mar- 
shalling of  assets,  that  where  one  creditor  may  resort  to  two 
funds  for  the  satisfaction  of  his  demand,  another  creditor 
who  can  hold  only  one  of  these  funds  may  compel  the  former 
to  take  his  satisfaction. out  of  that  to  which  the  latter  has 
no  resort,^  is  of  general  application  in  the  settlement  of 
estates,^  especially  in  those  cases  in  which  one  class  of  credi- 
tors can  avail  themselves  of  both  the  real  and  the  personal 
property  of  the  deceased,  while  another  class  is  restricted  to 
the  personal  assets.  If  the  creditors  of  the  former  class  ex- 
haust the  personal  estate,  those  of  the  latter  class  will  be 
subrogated  to  their  rights  against  the  real  estate,  to  the 
extent  to  which  the  former  have  appropriated  the  personal 
estate  for  their  satisfaction.^  If  a  testator  had  purchased  an 
estate  in  his  lifetime,  and  after  his  death  the  purchase-money 
is  paid  out  of  his  personal  assets;  the  right  of  his  simple- 
contract  creditors,  if  necessary  for  their  satisfaction,  to  be 

^  Sncoession  of  Foster,  4  La.  Ana.  Law  (Nor.  Gar.)  682 ;  Bobinson  o. 
479.  Chairmaa,  8  Hamph.  (Tenn.)  374. 

*  Bobb'8  Appeal,  41  Penn.  St.  46 ;        «  AtUea,  {  61  et  »eq. 

Boyd  o.  De  Ham,  18  Lea  (TeniL),        *  Rice  t^.  Harbeson,  63  N.  T.  493 ; 

176 ;  Lewis  v,  Nicbols,  38  Tex.  64.  Hill  v.  Mellon,  66  Ark.  450. 

*  EUioott  V.  EUicott,  6  Gill  &  J.  •  Aldrich  v.  Cooper,  8  Yese j,  388 ; 
(Md.)  86 ;  State  v.  MoAleen  6  Ired.  Cialle  o.  Meem,  8  Gratt.  (Va.)  496. 
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subrogated  to  the  vendor's  lien  upon  this  estate  against  the 
devisees  thereof,  though  at  first  left  undecided,^  has  since 
been  established.*  But  the  creditor  of  an  intestate  is  not,  in 
the  absence  of  special  circumstances,  entitled  to  be  substi- 
tuted  to  the  rights  of  the  heirs  in  respect  of  a  debt  due  to 
them  as  such  heirs.'  Creditors  who  have  been  postponed 
because  of  a  belief  that  all  property  had  been  discovered  and 
exhausted  may,  upon  the  discovery  of  further  assets,  be  sub- 
rogated to  the  rights  of  those  to  whom  they  were  postponed.^ 

§  205.  Creditors  sobrogated  to  a  diarge  upon  Property  jnir- 
ohased  from  Fonda  of  the  Deceased  Debtor.  —  If  an  adminis- 
trator or  other  trustee  purchases  property  with  the  assets  of 
the  trust,  the  creditors  and  eestuit  que  trustent  may  in  equity 
treat  such  property  as  part  of  the  trust  estate.*^  Where  a 
widow,  before  the  appointment  of  any  administrator  upon 
the  estate  of  her  deceased  husband,  used  his  assets  in  making 
a  partial  payment  for  land  which  she  purchased,  giving  her 
note  for  the  remainder  of  the  purchase-money  with  a  surety, 
and  the  surety  afterwards  paid  the  note,  and  took  a  deed  of 
the  land  for  his  indemnity,  it  was  decided  that  this  surety 
held  the  title  to  the  land  in  trust  for  the  creditors  and  dis- 
tributees of  the  deceased,  subject,  however,  to  his  own  prior 
lien  for  what  he  had  been  compelled  to  pay  as  surety  upon 
the  note.^  This  is  an  application  of  the  familiar  rule  that 
the  beneficiary  of  property  which  has  been  impressed  with  a 
trust  character  may  follow  the  proceeds  of  such  property  into 
the  hands  of  any  one  but  a  bona  fide  holder  for  value  without 
notice.^ 

1  Ansten  v.  Halsey,  6  Vesey,  475.  388 ;  Breit  v.  Yeaton,  101  Ills.  242  ; 

*  Selby  V.  Selby,  4  Ross.  336.  Shaw  v.  Thompson,  1  Sm.  &  M.  Ch. 

*  Turner  v.  Faucett,  6  Ired.  £q.  (Miss.)  628 ;  Blake  v.  Chambers,  4 
(Nor.  Car.)  649.  Neb.  90. 

^  Clifford  V.  Campbell,   65   Tex.  *  Miller   v.  Biidsong,   7   Baxter 

243.  (Tenn.),  531. 

*  Mason  v.  Fomeroy,  161  Mass.  ^  Hopper  v.  Conyers,  L.  R.  2  £q. 
164 ;  Evertson  v.  Tappen,  5  John.  Ch.  549 ;  Mount  v.  Suydam,  4  Sandf.  Ch. 
(N.  Y.)  497 ;  Van  Horn  v,  Fonda,  Id,  (N.  Y.)  399 ;  Green r.  Givan,  33  N.  Y. 
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§  206.  Creditors  subrogated  to  Rights  of  Bzecntors  to  Reim- 
bursement.—  Thoagh  creditors  who  have  made  advances  or 
rendered  serrices  to  a  trust  estate  must  ordinarily  look  to 
the  trustee  personally  for  their  payment,  yet  if  the  trustee 
would  be  entitled  to  reimbursement  from  the  estate  for  his 
payment,  and  is  insolvent  or  a  non-resident,  equity  will  sub- 
stitute the  creditors  to  the  rights  of  tlie  trustee,  and  allow 
them  to  be  paid  directly  out  of  the  estate.^  On  the  same 
principle,  since  executors  who  are  empowered  by  the  will  to 
carry  on  the  testator's  business  after  his  decease,  though 
personally  liable  for  the  trade-debts  thereby  contracted, 
may  in  equity  reimburse  themselves  for  their  payment  of 
such  debts  out  of  the  property  which  has  been  lawfully  em- 
barked in  the  trade,  the  trade-creditors  may  themselves  in 
equity  resort  to  this  fund  if  their  remedy  against  the  execu- 
tors is  unavailing,^  and  may  even  hold  the  fee-simple  of  land 
used  for  the  purposes  of  the  business ;  ^  but  such  creditors  must 
look  primarily  to  the  property  used  in  the  business,*  and 
cannot  hold  for  the  payment  of  their  claims  lands  of  the  testa- 
tor which  he  has  not  by  his  will  subjected  to  the  risks  of 
trade,  ^  merely  because  the  executors  have  without  authority 
used  the  proceeds  of  the  business  for  the  improvement  of  such 
land.  The  rights  of  the  creditors,  being  against  the  execu- 
tors personally  and  only  derivatively  against  the  estate,^ 

343 ;  Allen  v.  RusseU,  78  Ky.  105 ;  46  Hun,  540 ;  43  Hun,  434 ;   Clapp 

Qannaway  ».  Tarpley,  1  Coldw.  (Tenn.)  v.  Clapp,  45  Hun,  451 ;  Stewart  p. 

572;  Dodge  v.  Cole,  97  Ills.  338;  Robinson,  21  Abbott,  New  Cas.(N.Y.), 

Rose  V.  Schaffner,  50  Iowa,  483 ;  Rob-  63 ;  Moseley  v,  Norman,  74  Ala.  422. 

inson  v.   Robinson,   22  Iowa,   427 ;  •  Laible  v.  Ferry,  32  N.  J.  Eq. 

Hunter  v.  Bosworth,  43  Wise.  583 ;  791,   reversing  Ferry  v,    Laible,  31 

Whelan  v.  McCreary,  64  Ala.  319.  N.  J.  Eq,  566. 

1  Thomson  v.  Smith,    64   N.   H.  *  Wilson  v.  Fridenberg,  21  Fla.386. 

412 ;  Williamson's  Appeal,  94  Penn.  *  See  Lucht   v.  Behrens,  28  Ohio 

St.  231 ;  Norton  v.  Phelps,  54  Miss.  St.  231. 

467 ;   Dickinson  v.  Conniff,  65   Ala.  «  Lynch  v.  Kirby,   65   Ga.   279 ; 

581;    Cannon  u.  Copeland,  43   Ala.  Johnson  v.  Clarke,  15  So.  Car.  72. 

259 ;  Reinstein  v.  Smith,  65  Tex.  247.  So  in  Maybury  v.  Grady,  67  Ala.  147 ; 

«  Willis  V.  Sharp,  113  N.  Y.  686,  Delaware,  Lack.  &  W.  R.  Co.  v.  Gil- 

tnd  115  N.  Y.  396,  reversing  s.  c,  bert,  44  Hun  (N.  Y.),  20L 
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cannot  be  greater  than  those  of  the  executors  for  whom  ihej 
are  substituted;^  and  aocordingly  if  the  executors,  being 
themselves  in  default -to  the  trust  estate,  would  not  be  en- 
titled to  indemnitj  except  upon  condition  of  making  good 
their  default,  the  creditors  are  in  no  better  condition,  and 
cannot  have  their  debts  paid  out  of  the  fund  unless  the  de- 
fault is  first  made  good.'  Debts  thus  incurred  by  the  execu- 
tors, though  having  equal  standing  as  among  themselves,' 
must  be  postponed  to  the  proper  debts  of  the  deceased.  ^  But 
in  the  absence  of  such  considerations,  where  trustees  who  are 
authorized  to  carry  on  a  business  contract  properly  debts, 
the  creditors  may  not  only  hold  the  trustees  personally,  but 
may  also  resort  to  the  trust  fund  for  their  payment^ 

§  207.    VThers  the  Creditor  entitled  to  hold  Two  Funds.  —  The 

common-law  rule  that  the  personal  estate  of  a  deceased  per- 
son will  be  applied  to  the  payment  of  his  debts  to  the  relief 
of  his  real  estate  ^  will  not  be  enforced  when  it  is  in  apparent 
hostility  to  the  intent  of  the  deceased  as  expressed  in  his 
will,  and  would  defeat  bequests  made  therein.^  In  a  case 
in  New  York,  it  appeared  that  a  deceased  citizen  of  that 
State  had  by  his  will  authorized  his  executors  to  reduce  all 
the  property  real  and  personal  of  which  he  should  die  pos- 

^  Evans  v.  Evans,  34  Ch.  D.  697 ;  ard,  560 ;  Pitkin  v.  Pitkin,  7  Ck)nn. 

Strickland  v.  Symons,  2S  Ch.  D.  666 ;  307. 
Laible  v.  Ferry,  tupra,  *  Hanson  v.   Hanson,  70  Maine, 

'  Dowse  V,  Gorton,  40  Ch.  D.  536 ;  508  ;  Livingston  v.  Newkirk,  3  Johns. 

M  re  Johnson,  15  Ch.  Div.  548.  Ch.  (N.  T.)  312 ;  Scott  v.  Morrison, 

*  Mason  v.  Pomeroy,  151  Mass.  5  Ind.  551;  Whitehead  o.  Gibbons^ 
164.  10  N.  J.  Eq.  («  Stockt.)  230 ;  McKay, 

*  Jones  V.  Walker,  103  U.  8.  444 ;  v.  Green,  8  Johns.  Ch.  (N.  Y.)  56. 
Morrow  v.  Morrow,  2  Tenn.  Ch.  549.         '  Graves  ».  Hicks,  6  Sim.  391 ; 

*  Owen  V.  Delamere,  L.  R.  15  Eq.  Rogers  v.  Rogers^  1  Paige  (N.  Y.), 
134;  Thompson  v.  Andrews,  1  Myl.  188;Manningv.  8pooner,8Vesey,  Jr., 
&  K.  116;  Cutbnsh  «.  Cutbush,  1  114;  Harvey  v.  Steptoe,  17  Gratt. 
Beav.  184 ;  Richardson,  ex  parte,  3  (Va.)  289 ;  Clinefdter  v.  Ayres,  16 
Madd.  138 ;  Garland,  ex  parte,  10  Ills.  329 ;  Marsh  v.  Marsh,  10  B. 
Ves.  110 ;  Jones  v.  Walker,  103  U.  S.  Mon.  (Ky.)  360 ;  Iowa  Loan  Co.  v, 
444;  Smith  v.  Ayer,  101  U.  8.  320,  Holderbaum,  52  N.  W.  Rep.  650; 
330 ;  Burwell  v,  MandeviUe,  2  How-  Lightfoot  v.  Lightfbot,  27  Ala.  851. 
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sessed  in  America  into  divisible  shape,  and  after  the  pay- 
ment of  debts  and  testamentary  expenses  to  divide  it  into 
seven  shares,  and  distribute  these  in  a  specified  manner. 
When  he  executed  his  will  his  property  was  mostly  personal ; 
but  he  afterwards  purchased  real  estate  in  South  Carolina, 
paying  part  of  the  purchase-money  in  cash,  and  giving  his 
bond  secured  by  a  mortgage  on  the  land  for  the  remainder. 
The  will  was  admitted  to  probate  in  New  York  as  a  will  of 
both  real  and  personal  property,  but  in  South  Carolina  only 
as  a  will  of  personal  property,  not  having  the  number  of 
witnesses  required  by  the  laws  of  that  State  for  a  will  of  real 
estate.  All  the  legatees  under  the  will  were  aliens,  except 
the  beneficiaries  of  one  of  the  shares,  to  whom  as  heirs-at* 
law  the  real  estate  descended.  The  holder  of  the  mortgage- 
bond  presented  it  as  a  claim  against  the  estate;  and  the 
Court  of  Appeals  held  that  to  pay  this  bond  out  of  the  per* 
sonal  estate  would  defeat  the  obvious  intent  of  the  testator 
to  have  all  his  real  and  personal  estate  in  this  country 
divided  equally  among  the  beneficiaries  under  his  will ;  and 
that  the  doctrine  of  two  funds  would  be  applied  by  requiring 
the  bond-creditor  to  exhaust  his  remedy  under  his  mortgage 
against  the  real  estate  before  resorting  to  the  personal  prop- 
erty, which  alone  was  available  to  the  claimants  under  the 
will.^  When  a  court  of  equity  has  control  of  both  the  real 
and  the  personal  estate,  it  will,  in  order  to  save  expense  and 
delay,  apply  them  in  the  order  in  which,  as  between  the  heir 
and  the  executor  they  are  liable.* 

§  207  a.  Subrogation  between  Tenant  for  Ufe  and  Remainder- 
man. —  Where  a  testator  devised  all  his  estate  both  real  and 
personal  to  his  wife  for  her  life,  with  remainder  over,  and 
directed  his  executrix  to  pay  his  debts  as  soon  as  possible 
out  of  any  funds  which  she  might  obtain  for  that  purpose,  it 
was  held  that  the  tenant  for  life  and  the  remainder-man 

^  Bice  V.  Harbeson,  63  N.  Y.  493.         *  Gk)odbani  v.  Stevens,  1  Md.  Ch. 

Dec.  430. 
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must  contribute  for  the  payment  of  debts  according  to  their 
respective  interests,  and  that  advances  made  by  the  tenant 
for  life  for  that  purpose  constituted  a  lien  upon  the  estate  as 
against  the  remainder-man  J  The  same  rule  has  been  ap- 
plied in  other  courts.'  Where  a  husband  conveyed  land 
which  was  subject  to  a  mortgage  for  his  own  debt,  to  be  held 
in  trust  for  his  wife  for  her  life,  with  remainder  in  one  half 
to  her  heirs  or  devisees  and  in  the  other  half  to  his  heirs  or 
devisees,  it  was  held  that  she  might  for  the  protection  of  her 
estate  pay  off  this  mortgage,  and  that  she  having  done  so, 
her  devisees  were  entitled  after  her  death  to  hold  the  mort- 
gage lien  upon  the  whole  tract  against  her  husband's  heirs, 
until  the  latter  should  contribute  their  equitable  proportions 
of  the  principal  sum  due  on  the  mortgage-debt  and  of  the 
interest  accruing  after  her  death,  as  it  was  her  duty  to  keep 
down  this  interest  during  her  life.'  The  redemption  of  the 
tenant  for  life  is  for  the  benefit  of  the  remainder-man  as 
well  as  of  himself,  upon  the  remainder-man's  contributing 
his  proportion  of  the  expense ;  until  this  is  done,  the  tenant 
for  life  can  insist  upon  being  subrogated  to  the  original 
lien.* 

§  208.  SQbrogation  in  Favor  of  Legatees.  —  A  legatee  will 
be  allowed  the  same  right  of  subrogation  as  would  be  enjoyed 
by  a  creditor.*  If  the  personal  estate  of  a  testator,  not 
being  sufficient  to  pay  debts  and  legacies,  has  been  ex- 
hausted by  the  executor  in  the  payment  of  creditors  whose 
debts  are  chargeable  on  both  the  real  and  the  personal  estate, 
a  legatee,  as  between  himself  and  the  heirs,  is  entitled  to 
stand  in  the  place  of  the  creditors  pro  tanto,  and  to  receive 

1  Peck  V.  Glass,  6  How.  (Miss.)  81 ;  Jaoocks  v.  Bosman,  1  Dev.  &  Bat 

195  ;  Watts  ».  Watts,  2  McCord  Ch.  Eq.  (Nor.  Car.)  193. 
(So.  Car.)  77 ;  Whitney  v.  Salter,  36         •  Ohmer  v.  Boyer,  89  Ala.  273. 
Minn.  103.  *  Allen  v.  De  Groodt,  105  Mo. 

*  Amory  V.  Lowell,  1  Allen  (Mass.),  442. 
504 ;  Durham  v.  Rhodes,  23  Md.  233,         *  Alexander  v.   Miller,  7  Heisk. 

Hawkins  v.Skeggs,  10  Humph.  (Tenn.)  (TeniL)  65. 
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the  amount  of  his  legacy,  or  so  much  thereof  as  the  personal 
estate  but  for  such  creditors  would  have  paid,  out  of  the  real 
estate  descended  to  the  heir,  unless  it  appears  by  the  will 
that  the  testator  intended  the  legacy  to  abate  in  the  case  of 
a  deficiency  in  the  personal  property.^  Where  a  testator, 
having  agreed  to  purchase  an  estate,  died,  leaving  the  greater 
paii;  of  the  purchase-money  unpaid,  a  legatee  was  allowed  to 
have  the  assests  marshalled  in  respect  of  the  vendor's  lien 
for  the  unpaid  purchase-money,  so  that  his  legacy  might  be 
paid.^  And  if  such  purchase-money  has  been  paid  by  the 
executor,  and  the  personal  assets  of  the  estate  have  thereby 
been  exhausted,  a  pecuniary  legatee  will  be  subrogated  to 
the  vendor's  lien  upon  the  purchased  estate  against  the 
devisees  thereof,*  Where  a  debt  of  the  testator  is  primarily 
chargeable  upon  lands  which  he  has  specifically  devised, 
and  the  creditor  obtains  his  payment  out  of  the  personal 
estate,  or  from  other  property  which  is  only  secondarily  liable 
for  the  debt,  the  owners  of  such  personal  estate  or  other 
property  are  entitled  to  be  subrogated  to  the  rights  of  the 
creditor  against  the  estate  specifically  devised.  And  to 
prevent  circuity  of  action,  the  court  in  such  a  case  will  per- 
mit and  sometimes  require  the  creditor  who  can  hold  two 
funds  for  the  satisfaction  of  his  demand  to  proceed  at  once 
against  that  fund  which  is  primarily  liable,  without  subject- 
ing the  owners  of  the  secondary  fund  to  useless  litigation.^ 
If  an  annuity  which  was  charged  by  the  will  upon  both  real 
and  personal  estate  has  been  satisfied  from  the  personalty, 
leaving  that  insufiicient  for  the  payment  of  the  general 
legatees,  the  latter  will,  as  against  the  heirs,  but  not  against 
devisees,  be  subrogated  to  the  lien  of  the  annuitant  upon  the 
real  estate.* 

>  MoUani;.  Griffith,  8  Paige  (N.  Y).,        *  Smith  v.  Wyckoff,  11  Paige  (N. 

402.  Y.),  49  ;  anUa,  {  61. 

*  Spronl  V,  Prior,  8  Sim.  189.  *  Allen  v.  Allen,  3  Wallace,  Jr. 

•  Lilford  9.  Keck,  L.  R.  1  Eq.  347.  289. 
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§  209.  In  FftTor  of  a  PunduMMr  from  tto  Pononol 
tattve.  —  The  purchaser  of  a  deceaaed  person's  real  estate  at 
an  invalid  sale  made  thereof  by  the  personal  representatiye 
for  the  payment  of  debts,  having  paid  his  purchase-money 
and  this  having  been  applied  to  the  payment  of  debts  and 
charges  of  administration,  is  entitled,  upon  an  avoidance  of 
the  sale,  to  be  subrogated  to  the  rights  of  the  creditors  and 
of  the  personal  representative  whom  he  has  satisfied,  and  to 
charge  the  land  with  the  debts  and  expenses  so  paid  by  him,^ 
to  the  extent  to  which  the  land  was  liable  for  such  debts  and 
expenses.^  The  land  will  for  the  protection  of  a  purchaser 
be  charged  with  the  debts  which  have  thus  been  paid  out  of 
his  purchase  money. '  A  purchaser  of  personal  property  from 
a  guardian  will  be  protected  in  the  same  way>  This  right 
of  a  purchaser  has  already  been  considered.^  But  it  has  been 
said  that  if  the  title  of  the  purchaser  fails  by  reason  of  a 
want  of  jurisdiction  of  the  court  ordering  the  sale  over  the 
heirs,  the  purchaser  will  not  be  so  subrogated  against  them,* 
the  debts  paid  not  having  been  liens  upon  the  land.  Though 
a  purchaser  of  land  of  a  testator  at  a  sale  thereof  made  under 
a  judgment  against  the  executor  acquires  no  title  by  his  pur- 
chase, yet,  if  he  pays  his  purchase-money  in  good  faith  under 
the  belief  that  he  is  acquiring  a  good  title,  and  this  is  applied 


^  Cathcart  v.  Sugenheimer,  18  So. 
Gar.  123;  Kinney  v.  Knoebel,  61 
Bis.  113;  Short  v.  Porter,  44  Miss. 
533;  Bland  v.  Bowie,  53  Ala.  153; 
Folts  V.  Ferguson,  77  Tex.  301 ; 
Wheeler  v.  Wheeler,  1  Conn.  51 ; 
Hudgins  v.  Hudgina,  6  Gkatt.  (Va.) 
3S0. 

*  Springs  V.  Harven,  3  Jones  Eq. 
(Nor.  Car.)  96 ;  Young  v.  Twigg,  27 
Md.  621 ;  Duncan  o.  Gainej,  108  Ind. 
579 ;  Jones  v.  French,  92  Ind.  138 ; 
Neel  p.  Carson,  47  Ark.  421 ;  Wag. 
gener  v,  Lyles,  29  Ark.  47 ;  Pool  v, 
Ellis,  64  Miss.  555. 


*  Caldwell  v.  Palmer,  6  Let  (Tenn.X 
652 ;  Stnlts  V.  Brown,  112  Ind.  370 ; 
Gaines  v.  Kennedy,  53  Miss.  103; 
Hill  V.  Billingsley,  Id,  111 ;  CwmiBg- 
ham  V.  Anderson,  107  Mo.  371 ;  Long 
V.  Joplin  Mining  Co.,  68  Mo.  422; 
Schaefer  r.  Cansey,  8  Mo.  Ap.  142 ; 
Brown  v,  Booney,  SO  La.  Ann.  pt.  L 
174 ;  Sharkey  o.  Bankston,  Id,  pi  IL 
891. 

^  Harrison  o.  Ilgner,  74  Tex.  86. 

*  Aniea^  {  30  ei  seg. 

*  Bishop  V.  O'Conner,  69  Ilk. 
431 ;  Jones  v.  Woodstock  Iran  Go.» 
10  So.  Bep.  635. 
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to  the  payment  ol  the  judgment^debt^  which  was  charged 
upon  the  land  by  the  will,  he  will  be  subrogated  to  the  bene- 
fit of  this  charge,  and  will  be  allowed  to  hold  the  land  until 
he  has  been  reimbursed  to  this  extent^  But  the  mere  fact 
that  the  purchase-money  has  been  applied  to  the  payment  of 
Hie  debts  of  the  deceased  will  not  entitle  the  purchaser  of  his 
real  estate  from  the  administrator  to  a  lien  upon  the  land 
for  his  reimbursement  upon  the  sale  being  set  aside,  if  such 
debts  do  not  appear  to  have  been  a  charge  upon  the  land.' 
Nor,  if  the  administrator  puts  himself  in  the  place  of  the 
purchaser,  can  he,  as  a  relief  against  his  own  wrong  in  mak- 
ing the  sale,  claim  the  subrogation  which  might  have  been 
allowed  to  the  innocent  purchaser.^ 

§  210.  Where  Legatees  have  paid  Jadgmeiits  agalnat  the  Bstate. 
-^  Legatees  who  have  paid  a  judgment  rendered  in  favor  of  a 
creditor  of  the  estate  i^ainst  the  executor  have  for  their  re* 
imbursement  the  right  to  be  subrogated  to  the  remedies  of 
the  judgment-creditor,  if  the  claim  of  the  creditor  was  re- 
duced to  a  judgment,  or  otherwise  made  a  lien  upon  the 
assets  to  which  the  legatees  are  entitled  to  look,^  but  not 
otherwise ;  ^  for  one  who  pays  a  debt  for  which  he  was  not 
personally  liable,  and  which  was  not  a  charge  upon  his  prop« 
erty  will  not  be  substituted  to  the  benefit  of  a  lien  which  the 
creditor  had  upon  the  estate  of  his  debtor.*  So  where  an 
executor,  who  was  also  a  devisee  and  legatee,  died  insolvent, 
having  wasted  a  large  portion  of  the  estate,  and  leaving  un- 
paid a  debt  of  the  testator  and  also  a  judgment  against  him- 
self for  his  own  debt,  which  judgment  was  a  lien  upon  his 

1  McGee  v.  Wallis,  57  Miss.  688.  «  Place  p.  Oldham,    10  B.  Mon. 

*  Bennett  v.  ColdweU,  8  Baxter   (Ky.)  400. 

(Tenn.),  483 ;  Hampton  v.  Nicholson,         •  Mitchell  v.  MitcheU,  8  Hamph. 

93  N.  J.  Eq.  423 ;  Neal  v.  Patten,  47  (Tenn.)  359 ;  Belcher  v.  Wickersham, 

Ga.  73.  9  Baxter  (Tenn.),  Ill ;    Alston   v. 

•  WOliams  v.  Stratton,  10  Sm.  ft  Batehelor,  6  Ired.  Eq.  (Nor.  Car.) 
M.  (Miss.)  418.    But  see  Weaver  v,  368. 

Norwood,  59  Miss.  665  ;  Ebelmesser         *  Fosiea  \  2iO  et  seq. 
V,  Ebelmesser,  99  Ills.  541. 
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interest  as  devisee  in  certain  real  estate  of  the  testator,  it 
was  held  that  his  co-devisees  and  legatees  did  not,  by  paying 
the  debt  of  the  testator,  acquire  a  right  over  his  interest  in 
the  real  estate  prior  to  the  lien  of  his  judgment-creditor, 
either  by  substitution  to  the  claim  of  the  creditor  whom  they 
had  paid  or  by  reason  of  the  executor's  waste.  ^  But  if  a 
testator  has  bequeathed  all  his  property  to  his  widow  in  lieu 
of  her  dower,  and  she  has  as  his  executrix  paid  from  the 
general  assets  notes  given  by  him  in  payment  for  an  estate 
which  he  had  bought  subsequently  to  the  execution  of  his 
will,  and  which  did  not  pass  thereby,  she  will  be  subrogated 
for  her  reimbursement  to  a  lien  retained  by  the  vendor  upon 
the  estate  to  secure  to  him  the  payment  of  these  notes ;  and 
this  right  will  pass  to  her  devisee.'  So  if  money  of  her 
husband's  estate  that  should  have  been  paid  to  her  for  her 
dower  interest  has  been  exhausted  by  the  administrator  in 
the  payment  of  debts,  she  may  be  subrogated  to  the  rights  of 
the  creditors  who  have  thus  been  paid  at  her  expense  to  hold 
ihe  real  estate  for  her  reimbursement.' 

§  211.  Babrogatlon  in  Favor  of  Speclflo  Deviseea  and  Ijegateat. 
—  The  devisee  of  a  tract  of  land  which  by  direction  of  the 
testator  had  been  levied  upon  in  his  lifetime  to  satisfy  a  debt 
of  his  own,  and  was  still  bound  by  the  levy  at  the  time  of 
his  death,  is  entitled  after  paying  the  debt,  to  be  subrogated 
to  the  claim  of  the  creditor  against  the  personal  assets  of 
the  estate;*  and  the  lien-creditor  of  the  devisee  will  have 
tiie  same  right  of  subrogation;^  for,  unless  the  will  mani- 
fests a  clear  intention  to  the  contrary,'  it  is  the  right  of  such 
devisee  to  have  the  testator's  indebtedness  paid  out  of  the 
personal  and  undisposed-of  assets  of  the  estate,  ^  though  this 

1  Wilkes  V.  Harper,  1  N.  Y.  586.  »  Morris  v.  Mowatt,  %  Paige  (N.  Y-X 

s  Durham    v.    Rhodes,    33   Md.  586. 

233.  •  Rogers  v.  Rogers,  1  Paige  (N.  1,\ 

•  Gronch    v.    Edwards,  58  Aik.  188 ;  Branf  s  Will,  40  Mo.  266 ;  Mire- 

499.  house  v.  Scaife,  2  Myl  ft  Cr.  695. 

^  Redmond  v.  Burroughs,  63  Nor.  ^  Gould  v.  Winthrop,  5  R.  I.  319 ; 

Car.  242.  PUmpton  v.  Fuller,  11  Allen  (Mass.)> 
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• 

rule  is  reversed  wken  devised  property  is  subject  to  a  charge 
which  is  not  the  proper  debt  of  the  testator.^  But  this  right 
will  not  extend  to  a  grantee  of  the  devisee  whose  grant  is 
expressly  made  subject  to  the  ineumbrance  upon  the  land.^ 
And  in  England  and  New  York  real  estate  which  is  subject 
to  a  specific  lien  for  the  payment  of  a  debt,  as  in  the  case  of 
a  mortgage,  is  prima  faeie  the  primary  fund  for  the  payment 
of  such  debt,  to  the  exoneration  of  the  personal  property.^ 
Since  specific  legatees  are  entitled  to  receive  their  bequests 
exonerated  from  incumbrances  created  by  the  testator,^  they 
have  likewise,  if  their  legacies  have  been  sold  for  the  pay- 
ment of  the  testator's  debts,  the  right  to  resort  to  the  general 
fund  for  their  remuneration,  upon  the  principles  adopted  in 
the  marshalling  of  assets.^  If  this  general  fund  is  made  up 
partly  of  personal  estate  and  partly  of  the  proceeds  of  real 
estate  not  chargeable  with  the  payment  of  simple-contract 
debts,  that  portion  of  it  which  comes  from  the  personalty  is 
liable  in  the  first  instance  to  make  up  for  the  loss  of  the 
specific  legacies;  and  if  that  be  insufficient,  then  the  pro- 
ceeds of  the  real  estate  are  to  be  applied  for  the  same  pur- 
pose, so  far,  and  so  far  only,  as  the  specific  legacies  have 
been  appropriated  for  the  payment  of  specialty-debts  which 
bound  the  real  estate.^ 

139 ;  Hewes  v.  Dehon,  3  Gray  (Mass.),  3  De  G.,  ?.  &  J.  347 ;  Brownson  v. 

805  ;    Adams   v.    Brackett,    5  Met.  Lawrence,  L.  R.  6  Eq.  1 ;  St.  17  &  18 

(Mass.)  280 ;    Hays  v.    Jackson,    6  Vic,  ch.  113 ;   1  N.  Y.  Rev.  Stats. 

Mass.  149;  Lamport  v.  Beeman,  34  749;  Mosely  v.  Marshall,  27  Barb. 

Barb.  (N.  Y.)  239 ;  Keene  v.  Mtmn,  (N.  Y.)  42  ;  Jumel  v.  Jumel,  7  Paige 

16  N.  J.  Eq.  398;   Lennig's  Estate,  (N.  Y.),  591;  Rogers  v.  Rogers,  1 

52  Penn.  St.  135;  Pbinney's  Estate,  Paige  (N.  Y.),  188;  Cumberland  v. 

Myrick's  Prob.  (CaUf.)  239.  Coddrington,  3  Johns.  Ch.(N.  Y.)  229. 

1  Gould  V.  Winthrop,  5  R.  I.  319 ;  *  Johnson  v.  Goss,  128  Mass.  433 ; 

Andrews  v.  Bishop,  5  Allen  (Mass.),  Richardson  v.  Hall,  124  Mass.  228. 

490.  »  Cranmer  v.  McSwords,  24  W. 

^  Keene  v.  Mann,  16  N.  J.  Eq.  Ya.  594 ;  Hope  v.  Wilkinson,  14  Lea 

398.  (Tenn.),  21. 

•  Anthony,  in  re,  1  Ch.  D.  (1892)  •  Byrd  v.  Byrd,  2  Brock.  C.  C. 

450 ;  Woolstencroft  v.  Woolstencroft,  169. 
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§  212.  Subrogatton  of  Devisees  to  mbeeqiienay  aoqidred 
seta.  —  Devisees  who  have  lost  the  whole  or  part  of  the  prop- 
erty devised  to  them  by  its  being  sold  to  pay  the  debts  of  the 
testator,  in  consequence  of  the  insufficiency  of  the  personal 
assets,  will  be  subrogated  to  the  rights  of  the  creditors  whom 
their  property  has  thus  satisfied,  and  entitled  to  reimburse- 
ment out  of  personal  property  subsequently  discovered  and 
received  by  the  executors;^  and  such  a  devisee's  right  of 
subrogation  will  pass  by  an  assignment  of  all  his  share  and 
claim  in  and  to  the  personal  estate  of  the  testator  which 
then  was  in  or  might  thereafter  come  into  the  hands  of  the 
executors,  although  not  mentioned  in  the  assignment,  and 
not  appearing  to  be  then  known  to  the  assignor.'  Accord- 
ingly, where  a  testator  charged  his  personal  estate  with  the 
payment  of  his  debts,  but,  this  being  insufficient  for  that 
purpose,  the  testator's  real  estate,  which  had  been  devised, 
was  sold  to  pay  his  debts,  and  afterwards  the  executors 
obtained  a  sum  of  money  upon  a  claim  which  the  testator  had 
against  the  French  government,  it  was  held  that  this  money 
was  in  equity  to  be  considered  a  substitute  for  the  real  estate 
which  had  been  sold  for  the  payment  of  debts  that  were  pri- 
marily chargeable  upon  the  personal  estate,  and  that  in  equity 
it  must  go  exclusively  to  the  devisees  or  their  grantees,  who 
were  at  the  time  of  the  sale  the  owners  of  the  real  estate  that 
had  been  so  sold,  this  money  being  regarded  not  as  real 
estate,  but  as  a  fund  to  which  they  had  an  equitable  right  to 
compensate  them  for  the  loss  of  their  land.^  But  creditors 
of  such  devisees,  though  having  acquired  a  judgment-lien, 
can  be  subrogated  to  this  right  of  the  devisees  only  by  bring- 
ing all  parties  before  the  court  so  that  the  rights  of  all  may 
be  properly  protected.* 

^  Ck>uch  V.  Delaplaine,  8  N.  T.  397 ;        '  Graham  v.  Dickinson,  tmpra, 
Graham  v.  Dickinson,  3  Barb.  Ch.  (N.         «  Evans  o.  Dimcan,4  Watts  (Penn.X 

Y.)  169.  84. 

'  Conch  V.  Ddaplaine,  iupra. 
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§  213.  Rights  of  Heirs,  Defisees,  or  Ijegataes  against  each  otber. 
—  If  one  of  several  devisees  has  lost  the  property  devised  to 
him  by  its  being  taken  to  pay  a  debt  of  the  testator,  he  will 
be  so  far  subrogated  to  the  rights  of  the  creditors  whom  he 
has  thus  been  forced  to  satisfy,  as  to  be  entitled  to  a  contri- 
bution to  his  loss  from^the  other  devisees;^  and  an  heir  will 
have  the  same  right  against  the  other  heirs.'  He  will  also 
be  subrogated  to  the  rights  of  the  creditor  against  another 
debtor  who  was  under  a  primary  liability  for  the  payment  of 
the  debt.^  The  different  devisees,  if  there  be  a  deficiency  of 
assets,  must  contribute,  to  meet  a  charge  upon  all  the  estate 
devised,  in  proportion  to  the  value  of  their  respective  inter- 
ests,^ as  to  make  up  an  annuity  to  the  testator's  widow,  or  to 
pay  debts  of  the  testator  which  remain  unsatisfied  after  the 
personal  property  and  the  undevised  real  estate  have  been 
exhausted.^  A  devisee  whose  estate  has  been  taken  for  the 
dower  of  the  testator's  widow  has  the  same  right  to  contri- 
bution as  if  it  had  been  taken  for  a  debt  of  the  testator.^  A 
legatee  who  has  advanced  money  to  pay  the  testator's  debts 
under  the  mistaken  suppositioli  that  they  were  charged  upon 
his  property  has  been  allowed  to  compel  contribution  from 
his  co-legatees.^    Where  legacies  and  devises  are  put  upon 

1  Rhoads's  Estate,  3  Rawle(Penn.),  •  Hancock    v.    Minot,    8    Pick. 

420;  Brigden  v.  Cheever,  10  Mass.  (Mass.)  29,  38. 

450 ;    Annistead   v,    Dangerfield,    3  *  Harris  v.  White,  5  N.  J.  Law, 

Miinf.  (Va.)  20 ;  Foster  v.  Crenshaw,  422  ;  Mitchell  v.  Blain,  5  Paige  (N. 

3  Munf.  (Va.)  514;   Humphries  v.  Y.),  588;  Young  v.  Weldon,  1  Murph. 

Shaw,  63  Nor.  Car.  341 ;  Gallagher  v.  (Nor.  Car.)  176 ;  Snow  r.  Callum,  1 

Redmond,  64  Tex.  622 ;   Lancefield  Desaus.  (So.  Car.)  542. 

V.  Iggulden,  L.  R.  10  Ch.  186.  »  Tomlinson  v.  Bury,  145   Mass. 

«  Winston  v.  Mc Alpine,  65  Ala.  346 ;  Harland  v.  Person.  93  Ala.  274 ; 

877;  Chaplin  V.Sullivan,  128 Ind.  50;  Livingston  v.  Livingston,  3    Johns. 

Falley  r.  Gribling,  128  Ind.  110 ;  Mc  Ch.  (N.  Y.)  148. 

Pike  V.  Wells,  54  Miss.  136  ;  Taylor  v.  •  Gallagher's  Appeal,  87  Penn.  St 

Taylor,  8  B.  Mon.  (Ky.)  419;  Tifyh-  200;  Eliason  v.  Eliason,  3  Del.  Ch. 

man,  C.  /.,  in  Guier  v.  Kelly,  2  Bin-  260;  Blaney  v.  Blaney,  1  Cush.  (Mass.) 

ney  (Penn). 294, 299 ;  Lyles v.  Lyles,  107. 

1  Hill  Eq  (So.  Car.)  77 ;  Brinson  v,  "f  McCampbell  v,  McCampbcll,  6 

Cuuliff,  25  Tex.  760.  Litt.  (Ky.)  92. 
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an  equality,  they  are  equally  liable  to  contribution  among 
tfaemselves.^  But  a  residuary  devisee  is  not  entitled  to  con- 
tribution from  the  other  devisees,'  though  a  somevhat  modi- 
fied rule  has  been  laid  down  in  England.'  A  devisee  of  land 
who  has  been  obliged  to  pay  a  debt  of  the  testator  which  was 
primarily  charged  upon  the  land  devised  to  him  cannot  claim 
contribution  therefor  from  other  specific  devisees  or  legatees.^ 
In  Mississippi  it  is  said  that  the  doctrine  of  the  marshalling 
of  assets  does  not  apply  to  the  case  of  specific  legatees  under 
a  will  when  all  the  property  bequeathed  to  them  is  subject  to 
an  incumbrance  paramount  to  the  will  of  the  testator,  and 
the  property  bequeathed  to  one  of  them  has  alone  been  seized 
to  satisfy  this  incumbrance ;  and  accordingly  such  a  specific 
legatee  will  have  no  right  to  enforce  contribution  from  his 
co-legatees,  though  their  property  was  equally  liable  with  his 
to  the  burden  of  the  incumbrance,^  thus  leaving  it  to  the 
caprice  of  the  creditor  to  determine  at  whose  expense  he 
shall  get  his  payment.*  And,  on  the  principle  that  no  one 
can  enjoy,  by  way  of  subrogation  to  a  creditor,  any  greater 
rights  than  the  creditor  him^lf  possessed,^  it  was  held  that 
where  one  died,  leaving  unincumbered  real  estate  and  also 
real  estate  subject  to  a  mortgage  by  the  terms  of  which  the 
mortgagee  could  hold  only  the  land  for  the  satisfaction  of 
his  demand,  and  the  mortgagor's  heirs  made  partition  among 
themselves  of  all  his  land  in  ignorance  of  the  mortgage,  the 


1  Powell  9.  Riley,  L.  R.  12  Eq.  Bligh,  v.  8.  84 ;  Hensman  v,  Ih^x, 

175  ;   Grim's  Appeal,  89  Peon.  St.  L.  R.  3  Ch.  420 ;  s.  c,  L.  R.  2  £q. 

333;  Dugan  v.  Hollins,  11  Md.  41;  627. 

Hammond  v.  Hammond,  2  Bland,  Ch.         ^  Hooker's    Appeal,  4  Penn.  St. 

(Md.)  306;    Brant's  Will,  40  Mo.  497;    Graves    v.   Graves,  106    Ind. 

266.  118. 

>  Richardson  o.  Hall,  124  Mass.         *  Peeples    v.    Horton,    39    Ifiss. 

228,  233 ;  Blaney  «.  Blaney,  1  Gush.  406. 

(Mass.)  107 ;  McMnllin  v.  Brown,  2         «  Aniea,  §  172  et  ieq, ;  Wright,  m  re. 

Hill  Eq.  (So.  Car.)  457.  16  Fed.  Rep.  482.    And  see  1  Stoi; 

*  Lancefield  v.  Iggalden,  L.  R.  10  Eq.,  {  493. 
Ch.   136.     See  Spong  v.  Spong,  3         ^  JtUea^  {  6. 
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heir  who  afterwards  lost  his  land  by  the  mortgagee's  taking 
it  e(M2ld  not  be  indemnified  for  his  loss  from  the  personal 
estate  of  the  deceased.^  Nor  can  a  deyisee  who  has  lost  his 
estate  for  lack  of  title  in  the  testator  be  relieved  out  of  other 
portions  of  the  testator's  property.^ 

§  214»  Speolfio  Demise  or  Legacy  ohargeabl#  with  Expense  in- 
ovrred  for  its  Protectioa.  —  If  an  executor  has  at  the  request 
of  devisees  relieved  the  devised  property  from  an  incum- 
brance resting  upon  it,  he  may  for  his  reimbursement,  as 
against  the  devisees,  be  subrogated  to  the  original  charge 
upon  the  property,^  the  general  doctrine  being  that  a  trustee 
who  removes  a  prior  incumbrance  upon  the  trust  estate  will 
be  subrogated  to  the  lien  of  that  incumbrance  for  his  protec* 
tioiu^  An  executor  who  has  properly  paid  out  of  the  general 
estate  taxes  and  liens  primarily  chargeable  upon  land  speci- 
fically devised  by  the  testator,  and  which  should  have  been 
paid  by  the  devisees  thereof,  may,  in  case  of  their  failure 
to  reimburse  him,  be  subrogated  to  the  liens  upon  the 
land,  and  may  have  these  liens  enforced  for  his  protection.^ 
Though  co-legateea  do  not  sustain  to  each  other  the  relation 
ol  co-sureties  for  the  testator's  debts,  each  being  responsible 
in  any  event  only  in  proportion  to  tbe  amount  of  his  own 
legacy,^  yet,  if  one  of  two  residuary  legatees  has  incurred  in 
protecting  their  joint  interest  an  expense  which  has  proved 
to  be  beneficial  to  both  of  them,  he  will  be  entitled  to  recover 
from  his  co-legatee  reimbursement  to  the  amount  of  the  ex- 
pense incurred  upon  the  latter's  account,^  at  any  rate  if  the 
latter  neither  objected  to  the  incurring  of  the  expense  nor 

1  Pairman  v.  Heath,  19  Ind.  63.  *   Hudson  f>.  Gray,  58  Miss.  882 

*  McKinnon  v.  Thompson,  3  Johns.  Mogan's     Estate,    Myrick's     Prob 
Ol  (N.  Y.)  307.                    •  (Calif.)  80. 

*  Franklin  v.  Armfield,  8  Sneed  •  Wilkes  v.  Harper,  1  N.  Y.  586 
(Tenn.),  305.  De  Ende  v.  Wilkinson,  2  Patt.  ft  H 

*  Glide  ».  Dwyer,  83  Calif:  478 ;  (Va.)  66S. 
King  V.  Cnshman,  41  His.  31 ;  Free-  ^  Miller's  Appeal,  119  Penn.  St 
man  v.  Tompkins,  1  Strobh.  Eq.  (So.  620 ;  New  Orleans  o.  Baltimore,  15 
Car.)  53.  La.  Ann.  625. 
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himself  provided  for  the  protection  of  his  interest^  The 
expenses  of  a  necessary  litigation  will  be  thrown  upon  the 
whole  fund  which  reaps  the  benefit  thereof.^ 

§  215.  Rights  of  Heln  among  TlieiiiMlvea.  —  If  some  of  the 
heirs  of  an  intestate  held  a  mortgage  upon  his  real  estate  to 
secure  the  payment  of  a  debt  due  to  them  from  him,  and  in 
order  to  prevent  a  sale  of  his  real  estate  by  his  administra- 
trix give  bond  for  the  payment  of  his  debts,  though  they  will 
thereby  discharge  the  lien  of  their  mortgage  as  a  security  for 
the  debt  due  to  themselves,^  they  may  nevertheless  hold  the 
mortgaged  premises  against  the  other  heirs  as  if  the  mort- 
gage still  subsisted,  until  these  other  heirs  shall  contribute 
their  respective  shares  of  the  mortgage-debt^  If  exempt 
property  is  sold  by  the  administrator  to  pay  debts,  the  heir 
is  entitled  to  be  reimbursed  from  such  other  property  as  is 
not  subject  to  prior  liens ;  ^  and  if  debts  which  were  charge- 
able upon  the  personal  property  have  been  paid  out  of  the 
real  estate,  the  heir  may,  as  against  the  distributees,  be  sub- 
rogated to  the  rights  of  the  creditors  upon  the  personal 
estate ;  ^  but  he  will  not  be  so  subrogated  against  the  devisees 
to  reimburse  him  for  debts  which  he  has  paid  out  of  his  own 
pocket  as  a  mere  bounty.^ 

§  216.  Rights  of  PnrchaMer  from  Heir  or  Deviaee.  —  If  the 
purchaser  from  an  heir-at-law  of  a  portion  of  the  real  estate 
descended  to  the  latter  subsequently  loses  the  land  which  he 
has  purchased,  by  its  being  sold  to  pay  the  debts  of  the  an- 
cestor, such  purchaser  will  have  an  equitable  lien  upon  the 
residue  of  the  property  remaining  in  the  hands  of  the  heir  for 

1  ThirlweU  v.  Campbell,  11  Bush         «  Phipps  v.  Phipps,  3  Pa-  Law 

(Kj.)'  ^63*  Jonmal  Rep.  275.    So  if  the  payment 

^  Florida   Internal    Improyement  was  made  by  the  widow  from  her  own 

Co.  V.  Greenough,  12  Amer.  &  Eng-  means :  McNally  v.  Weld,  30  Minn, 

lish  R.  R.  Cas.  345.  209.    See  also  Deichman  v.  Arndt,  22 

*  Robinson  i;.  Leavitt,  7  N.  H.  73.  Atl.  Rep.  799 ;  Adams  v.  Smith,  20 

*  Jenness  r.  Robinson,  10  N.  H.  Abbott,  New  Cas.  (N.  Y.)  60. 

215.  ^  Coleby  o.  Coleby,  L.  R.  2  £q. 

*  McDongall  v.  Brokaw,  22  Fla.  98.    803. 
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his  reimbursement:  such  a  purchaser,  as  to  the  land  re- 
maining in  the  possession  of  the  heir,  stands  in  the  position 
of  a  surety,  and  will  be  subrogated  to  the  rights  of  the  cred- 
itor whom  his  property  has  satisfied,  as  if  he  were  a  surety.^ 
And  if  successive  conyeyances  of  lands  have  been  made  by 
an  heir,  or  by  a  devisee  thereof  charged  with  the  payment  of 
debts  or  legacies;  the  lands  thus  conveyed  are,  in  the  hands 
of  the  purchasers  thereof,  liable  among  themselves  to  be  re- 
sorted to  for  the  payment  of  such  debts  or  legacies  in  the 
inverse  order  of  their  alienation,  the  portion,  if  any,  remain- 
ing in  the  hands  of  such  heir  or  devisee  being  first  taken, 
then  the  portion  last  conveyed  by  him,  and  so  on.'  In  the 
same  way  bona  fide  purchasers  of  the  property  of  the  testator 
from  executors  who  have  power  to  sell  the  same  will  be  pro- 
tected from  debts  of  the  testator  which  are  liens  upon  the 
purchased  property,  by  compelling  the  executors,  if  they  have 
assets,  to  pay  such  debts.' 

§  217.    Creditors  subrogated  to  the  Rights  of  Xiegatses.  —  If  a 

testator  charges  one  estate  with  the  payment  of  his  debts, 
and  another  with  the  payment  of  legacies,  and  the  legacies 
are  paid  out  of  the  proceeds  of  the  former  estate,  the  credi- 
tors will  be  subrogated  to  the  rights  of  the  legatees  against 
the  latter  estate,  in  the  hands  of  a  purchaser  thereof  who 
had  constructive  notice  of  the  terms  of  the  will;  and  sureties 
who  have  satisfied  the  creditors  will  have  the  same  right 
which  the  creditors  might  have  exercised.*  "The  legatees," 
said  Moncure,  P.,*  "having  received  payment  out  of  the  fund 
which  belonged  to  the  creditors,  the  latter  had  a  clear  and 


1  Eddy  V,  Traver,  6  Paige  (N.  Y.),  Ireland  r.  Miller,  71  Mich.  119 ;  Finch 

621.  V,  Shaw,  19  Beay.  500 ;  aniea,  \  75 

'  Jenkins  v.  Ereyer,  4  Paige  (N.  ei  seq, 

Y.)>  47 ;   Livingston  o.  FreeUnd,  3  *  Latrobe  v.  Tierman,  2  Md.  Oh. 

Barb.  Ch.  (N.  Y.)  510;  Oonover  ».  Dec  474. 

Gonover,  1  N.  J.  Eq.  (Saxton)  403 ;  ^  Burwell  v,  Fauber,    21    Gratt 

Lewis  V.  Overby,  31  Gratt.  (Va.)  601 ;  (Va.)  446. 

Nellons  o.  Truax,   6  Ohio  St  97 ;  *  In  Burwell  v.  Fauber,  mpra. 
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plain  right  to  compel  the  fonner  to  refand  the  money^  so  fiur 
as  it  was  necessary  for  the  pajment  of  debts.  And  the  legur 
tees,  being  thus  disappointed  in  obtaining  satisfaction,  oat  of 
the  fund  which  belonged  to  the  creditors,  would  have  as  clear 
and  plain  a  right  to  be  reinstated  in  their  charge  upon  the 
home  place,  and  to  be  satisfied  out  of  the  same.  But  to 
avoid  circuity,  a  court  of  equity  will  subrogate  the  creditors 
to  the  place  of  the  legatees,  and  give  the  former  a  direct 
decree  against  the  home  place."  So,  where  an  executor  who 
was  also  a  trustee  under  the  will  applied  the  funds  of  the 
estate  which  should  have  been  used  to  meet  the  testator^a 
debts  to  pay  charges  which  constituted  a  superior  lien  upon 
the  trust  property,  it  was  held  that  equity  would  give  the 
general  creditors  a  charge  upon  the  trust  property  to  tho 
extent  of  such  payments.  ^ 

§  218.  Subrogation  of  Devises  or  Le^Bitoe  who  U  iH— ppofcrtsd 
by  the  Election  of  another.  —  Beneficiaries  under  a  will  who 
have,  by  the  election  of  another  legatee,  been  disappointed  of 
what  they  would  otherwise  have  received,  will  be  allowed 
compensation  for  their  loss  out  of  what  the  latter  would  by 
a  different  election  have  taken  under  the  will.*  If  a  legatee 
under  a  will  which  devises  away  property  belonging  to  him- 
self elects  to  retain  his  own  property  and  to  waive  the  l^acy, 
the  testator  will  not  be  thereby  rendered  intestate,  or  the 
share  of  the  residuary  legatees,  not  being  the  parties  disap* 
pointed  in  consequence  of  the  election,  increased,  as  to  the 
subject-matter  of  such  legacy,  but  it  will  go  to  the  disap- 
pointed devisee,  so  far  as  is  necessary  to  the  satisfaction  ol 
his  loss.^    So,  if  a  testator  bequeaths  the  income  of  certain 

>  Eerris  v.  Van  Yeohten,  9  Hun  167 ;  Bean  v.  Hart,  68  Ala.  308 ;  Kef 

(N.  Y).  18.  V.  GriiBii,  1  Kich.  Eq.  (So.  Car.)  67; 

*  PickersgiU  v.  Kodger,  5  Ch.  Bit.  llmberlakt  v.  Pamo,  S  Dana  (Kj.), 

163 ;  Wilkinson  v.  Dent,  L.  R.  6  Cb,  345. 

339,  341 ;  Eeeve  v.  Reeve,  1  Vern.         •  Hamilton  v.  Hamilton^  1  Ch.  D. 

819 ;  Welby  v.  Welby,  8  Yes*  &  B.  (1898)  396 ;    Ker  v.   Waaebope*  I 

187,  190;  Bof  «.  Bor,  3  Bn.  P.  G.  Bligb,  1;  Gilman  v.  Gilmaa,,Ul  N. 
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property  to  his  wife  tor  the  sapport  of  herself  and  her  chil* 
dren,  and  she  waives  the  provisions  of  tbe  will  in  her  behalf 
and  elects  to  take  her  dower-rigUs  instead  thereof,  the  chil- 
dren will  be  entitled  to  the  whole  of  the  income  of  that  prop- 
erty for  the  time  that  she  would  otherwise  have  taken  it.^ 
Devisees  whose  interests  are  prejudiced  by  the  widow's  elec- 
tion to  take  her  dower  in  preference  to  the  provision  made 
for  her  by  her  husband's  will  are  equitably  entitled  to  com- 
pensation for  their  loss  out  of  the  provision  which  she  has 
thus  rejected.^  The  ground  of  this  doctrine  was  stated  in  an 
early  case  to  be  that  where  a  testator  in  making  provision 
for  the  different  branches  of  his  family,  gives  a  fee-simple 
estate  to  one,  and  a  settled  estate  to  another,  imagining  that 
he  had  power  to  do  so,  a  tacit  condition  is  annexed  to  the 
devise  of  the  fee-simple  estate  that  the  devisee  thereof  shall 
permit  the  settled  estate  to  go  according  to  the  terms  of  the 
will ;  and  if  in  that  respect  he  should  disappoint  the  will, 
what  is  devised  to  him  will  go  to  the  person  who  is  thereby 
disappointed,  it  being  presumed  that,  if  the  testator  had 
known  of  his  lack  of  power  to  devise  the  settled  estate,  he 
would  out  of  the  estate  in  his  power  have  provided  for  that 
brunch  of  his  family  which  had  no  interest  in  the  settled 
estate,  and  have  directed  fchat  no  person  should  enjoy  a  de- 
vise or  legacy  who  controverted  his  power  as  to  a  bequest 
given  to  another.  *  The  will  will  thus  be  upheld,  and  the  in- 
tent of  the  testator  carried  out,  as  far  as  this  may  be  done.* 
Accordingly,  this  doctrine  will  not  be  applied  to  the  case  of 

Y.  265 ;  Batione's  Estate^  136  Penn.  Ex)e»  81   N.  J.   Eq.  253.      Contra, 

St  307;  Lewis  v.  Lewis,  13  Penn.  St.  Hawley  v.  James,  5  Paige  (N.  Y.), 

79;  Kinnaird  v.  Williams,  8  Leigh  318. 

(Va.),  400 ;   Maoknett  v.  Macknett,         *  Sarles  v.  Settles,  19  Abbott,  New 
24  N.  J.  Eq.  977 ;  Wilbanks  «.  WH-  Gas.  (N.  Y.)  322 ;  Jennings  v.  Jen- 
banks,  18  Bis.  17.     Ckmira,  Hawlej  nings,  21  Ohio  St.  56. 
V.  James,  5  Paige  (N.  Y.),  318.  •  Bor  v.  Bor,  3  Bro.  P.  C.  167. 

^  Plympton  v.  Plymptoni  6  Allen         ^  Sturtevant  v,  Bowker,  11  Met. 

(Mass.),  178 ;  Adams  v.  QiHespie,  %  (Mass.)  291 ;  ABen  v.  H annum,  16 

Jones  Eq.  (Nor.  Car).  944;  Roe  o.  Kaaa.  69&. 
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a  person  who  disappointa  another  by  electing  to  take  under 
the  instrument  which  gives  rise  to  the  election.  ^ 

§  219.  Extent  of  this  Right  of  Sabstttntlon.  —  The  substitu- 
tion of  the  disappointed  beneficiaries  to  the  rights  of  the 
legatee  or  devisee  whose  election  has  caused  the  disappoint- 
ment willy  if  necessary,  be  to  the  extent  of  the  rights  which 
were  given  by  the  will  to  the  party  mating  the  election,*  but 
it  can  be  carried  no  further.^  If  the  widow  of  a  testator  who 
has  by  his  will,  after  various  absolute  devises  and  bequests, 
bequeathed  the  income  of  a  certain  fund  to  his  wife  for  her 
life,  with  remainder  to  be  distributed  among  various  legatees, 
and  given  the  residue  of  his  estate  to  his  residuary  devisees, 
elects  to  take  her  statutory  rights  as  widow  in  his  estate  in- 
stead of  the  provision  made  for  her  in  his  will,  and  thus 
diminishes  the  share  of  the  residuary  legatees,  these  legatees 
will,  during  the  lifetime  of  the  widow,  by  substitution  to  her 
rights,  be  entitled  to  receive  the  income  of  the  fund  provided 
for  her,  and  after  her  death  the  fund  will  go  to  the  legatees 
named  in  the  will,  as  if  her  election  had  operated  no  change 
in  carrying  out  the  intentions  of  the  testator.^  The  pur- 
chaser from  a  devisee  of  certain  cottages  in  which  the  tes- 
tator had  only  a  life-estate,  the  remainder  being  in  his  wife, 
will  be  entitled  to  compensation  from  the  estate  of  the  tes- 
tator's wife,  for  her  selling  the  cottages,  to  the  extent  of  the 
benefit  taken  by  the  wife  under  the  will,  the  testator  having 
given  all  his  estate  to  his  wife  for  her  life,  and  these  cot- 
tages after  her  death  to  such  purchaser's  grantor.^  A  tes- 
tator, having  charged  certain  lands  with  a  portion  for  his 
daughter  by  his  first  wife,  afterwards  settled  a  portion  of  the 

1  Chesham,  in  re,  31  Ch.  D.  466.       509 ;  Sandoe's  Appeal,  65  Penn.  St 

*  Rogers  v,  Jones,  3  Ch.  Div.  688  ;  314 ;  Stamp  v.  Findlaj,  S  Bawle 
Maskell  v,  Goodall,  2  Disney  (Ohio),    (Penn.),  168. 

282;  Tieman  v.  Roland,  15  Penn.  St.         ^  Firth  v,  Denny,  8  Allen  (Mass.), 
430,  451.  468 ;  Brandenbntg  v.  Thomdike,  139 

*  Gretton  v.  Haward,  1  Swansi    Mass.  102. 

409 ;  Upham  v.  £merson«  119  Mass.        '  Rogers  v.  Jones,  3  Ch.  Dir.  688. 
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same  laiuls  as  a  jointure  upon  his  second  wife,  who  had  no 
notice  of  the  prior  charge.  Believing  that  the  charge  would 
have  preference  over  the  jointure,  he  then  devised  other 
lands  to  his  wife,  in  li6u  of  the  jointure.  After  his  death, 
the  wife,  finding  that  her  jointure  was  good  against  the 
charge  for  the  daughter's  portion,  because  the  latter  was 
merely  voluntary,  agreed  with  the  heir  to  waive  her  devise, 
and  claim  the  jointure,  for  the  purpose  of  depriving  the 
daughter  of  her  portion.  But  the  court  decreed  that  the 
daughter  should  have  the  lands  devised  to  the  wife,  until  her 
portion  was  made  up.^ 

§  220.  This  does  not  extend  to  a  Devise  merely  upon  Condi- 
tion. —  If  property  is  devised  to  one  upon  a  /condition  with 
which  he  fails  to  comply,  and  thus  waives  his  right  to  the 
devise,  the  performance  of  this  condition  by  a  stranger  will 
not  substitute  the  stranger  to  the  rights  of  the  devisee.' 
Thus,  where  a  testator  devised  land  to  one  of  his  sons  on 
condition  that  the  devisee  should  support  a  second  son  dur- 
ing his  life,  but  the  devisee  refused  to  accept  the  devise  and 
did  not  support  the  second  son,  and  a  stranger,  having  been 
appointed  guardian  of  the  latter,  advanced  out  of  his  own 
means  money  for  his  support,  to  an  amount  equal  to  the 
value  of  the  estate  so  devised,  it  was  held  that  these  advances 
could  not  rightfully  be  reimbursed  out  of  the  devised  estate, 
but  that,  on  the  refusal  of  the  original  devisee  to  accept  the 
same,  it  descended  to  the  testator's  heirs-at-law,  free  of  any 
charge  thereon ;  ^  but  elsewhere  the  right  of  a  party  furnish- 
ing support  to  the  beneficiary  of  such  a  conditional  devise  or 
conveyance  to  be  subrogated  to  the  title  of  the  devisee  has 

^  Reeve  v.  Reeve,  1  Yem.  819,  23  Maine,  269 ;  Box  «.  Barrett,  L.  R. 

recognized  by  Lord  Hardwicke,  in  La-  3  Eq.  244. 
noy  V.  Athol,  2  Atk.  447>  *  Temple  v.  Nelson,  ntpra;  Hal- 

*  Temple  v.  Nelson,  4  Met.  (Mass.)  stead  v.  Westervelt,  41 N.  J.  £q.  100 ; 

684 ;  Frederick  v.  Gray,  10  Serg.  &  Savage  v.  McGorkle,  17  Oreg.  42. 
R.  (Penn.)  182 ;  Bugbee  v.  Sargent,  ^ 
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been  affirmed.^  If  a  peraoii  to  whom  land  is  demised,  on 
condition  of  hia  releasing  a  debt  due  to  him  from  &e  toata- 
toiv  receiyea  payment  of  the  debt,  he  relinqnisheB  tibe  land; 
and  tibe  fact  that  he  receiyes  such  payment  from  a  stranger 
gives  the  latter  no  title  to  the  land.^  But  if  the  money  so 
paid  by  snch  stranger  was  the  full  value  of  the  property,  and 
immediately  upon  its  payment  he  todc  possession  of  the  land, 
and  was  suffered  by  all  the  heirs  to  hold  possession,  they 
Juiowing  and  acquiescing  in  his  payment,  and  he  incurred 
expense  to  make  improvements,  it  has  been  intimated  that 
eq  ity  would  order  the  land  to  be  conveyed  to  him,  espe- 
cially if  the  title  was  one  which  was  then  governed  as  to  its 
transmission  by  the  same  rules  as  personal  property.^  And 
a  devise  of  land  on  condition  that  the  devisee  shall  pay  cer> 
tain  specified  debts  and  legacies  creates  a  chaise  upon  the 
land,  to  the  exoneration  of  the  personal  property  bequeathed 
by  the  will,  although  the  devise  be  not  accepted.^ 

^  Ferre  v,  Amerioan  Board,  63  Vt.         *  Frederick  v.  Gray,  10  Seig.  &  E. 

162;  McArthur  v.  Gordon,  126  N.  T.  (Penn.)  182.    See  also  King  v,  Mor- 

597;  Hnflmond  v.  Benoe,  128  Ind.  131 ;  ria,  2  B.  Mon.  (Kj.)  99. 
Scott  V.  Hillenborg,  85  Va.  245.  Some         *  Frederick  v.  Giaj,  mpra, 
of  these  were  cases  of  conveyances  in        ^  McFait's  Appeal,  8   Penn.  St. 

which  the  consideration  was  a  promise  290;   Birdsall  v.   Hewlett,  1  Paige 

U>  giTc  sttch  support,  or  in  which,  a  (N.  T.),  32  ^  Bugbee  s.  Saigent,  27 

lien  was  reserved  or  created  therefor,  Maine^  338 ;  a.  c,  23  Maine,  269. 
to  which  subrogation  might  well  be 
made;  they  were  not  upon  a  baxe 
condition. 
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§  221.  Sabrogation  of  Marine  Insurers.  —  Marine  insurers 
acquire  bj  the  abandonment  to  them  of  the  property  insured 
and  by  the  satisfaction  of  their  policies  all  the  ownership  of 
the  insured  in  the  property  abandoned,^  with  the  spes  recup- 
erandi,  and  all  the  rights  and  remedies  of  the  insured  with 
respect  thereto,  and  may  prosecute  all  subsequent  rights 
and  remedies  in  their  own  names.  ^  And  the  insurers  may 
bring  a  libel  to  enforce  this  right  even  before  their  actual 
payment.^    And  their  payment  of  a  total  loss  without  the 

^  The  Mary  E.  Perew,  15  Blatohf.  Hall,  104  Mass.  607 ;  Union  Ins.  Co. 

C.  C.  58 ;  Traders'  Ins.  Co.  v.  Pro-  r.  Burrcll,  Anth.  Cas.  (N.  Y.)  176 ; 

pellet  Manistee,  5  Bias.  C.  C.  381.  United  Ins.  Co.  v,  Soott,  I  Johns. 

*  Mutual  Ins.  Co.  v.  Brig  Geoi^.  (N.  Y.)  106. 
OlcoU  (Adm.),  89 ;  Son  Ins.  Co.  v.        •  The  Manistee,  7  Biss.  C.  C.  35. 
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form  of  an  abandonment  will  have  the  same  effect^  "The 
law  gives  to  the  act  of  abandonment,  when  accepted,  all  the 
effects  which  the  most  carefully  drawn  assignment  would 
accomplish.  By  the  act  of  abandonment  the  insured  re- 
nounces and  yields  up  to  the  underwriter  all  his  right,  title^ 
and  claims  to  what  may  be  saved,  and  leaves  it  to  him  to 
make  the  most  of  it  for  his  own  benefit  The  underwriter 
then  stands  in  the  place  of  the  insured,  and  becomes  legally 
entitled  to  all  that  can  be  saved  from  destruction."^  The 
insurers  are  entitled,  upon  settlement  as  for  a  total  loss,  to 
be  subrogated  for  their  own  benefit  to  any  rights  of  action  of 
the  insured  against  a  third  party  for  his  negligence  or  wrong- 
doing causing  the  loss.'  Nor  can  such  third  party  in  an 
action  brought  against  him  in  the  name  of  the  insured  set  up 
the  insurers'  payment  to  the  plaintiff  as  a  defence,  either 
wholly  or  'pro  tanto,^  The  abandonment  has  a  retroactive 
effect,  and  vests  in  the  insurers  the  title  to  the  property  or 
its  proceeds  from  the  time  of  the  injury  or  loss  as  fully  as 
if  it  had  been  the  subject  of  a  bill  of  sale.^  The  property 
vests  in  the  insurers,  with  its  benefits  as  well  as  its  burdens,* 
if  the  abandonment  has  been  rightfully  made,  though  the 
loss  has  not  been  actually  paid.^ 

1  Dufourcet  v.  Bishop,  18  Q.  B.  D.  *  Clark  v.  Wilson,  103  Mass.  219. 

373 ;  Holbrook  v.  United  States,  21  The  opinion  of  the  conrt  in  this  case* 

Ct.  of  Claims,  434.  by  Mr.  Justice  Gray,  contains  an  ex- 

*  Siory,  /.,  in  Comegys  v.  Yasse,  haustire  discussion  of  the  qnestion  in- 

1  Peters,  193 ;  Simonds  v.  Union  Ins.  volved,  both  npon  principle  and  upon 

Co.,  1  Wash.  C.  C.  443.  authority. 

"  The  City  of  Paris,  1  Benedicts,  »  Sun  Ins.  Co.  v.  Hall,  104  Mass. 

529 ;  Home  Ins.  Co.  v.  Western  Trans-  507 ;  Union  Ins.  Co.  v.  Burrell,  Anth. 

portation  Co.,  4  Robt  (N.  Y.)  257 ;  Cas.  (N.  Y.)  176 ;  United  Ins.  Co.  r. 

Mercantile    Ins.    Co.  v.  Clark,   118  Scott,  1  Johns.  (N.  Y.)  106. 

Mass.  288 ;  Georgia  Ins.  Co.  v.  Daw-  *  Frothingham  v.  Prince,  3  Mass. 

son,  2  Gill  (Md.),  365;  The  Thyatira,  663 ;  Sun  Ins.  Co.  v.  Hall,  104  Mass. 

8  Prob.  D.  155;   Dickenson  v.  Jar-  507;    Heilner  r.  China  Ins.  Co.,  IS 

dine,  L  R  3  C  P.  639 ;   Randal  v.  N.  Y.  Supt.  177. 

Cockran,  1  Yes.  Sen.  98;  North  of  ^  Rogers   v.  Hosack,  18    Wend. 

England  Ins.  Association  V.  Armstrong,  (N.  Y.)  819. 
L.  R.  5  Q.  B.  244. 
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§  222.  Sabrogatlon  to  the  Remedy  for  a  Tort  oansiiig  the  Lou. 
—  Accordingly  the  right  of  a  ship-owner  to  indemnity  for  an 
unjust  capture  will  pass  by  his  abandonment  to  the  insurers 
of  the  ship,^  and  on  the  latter's  bankruptcy  will  vest  in  their 
assignees.^  The  insurers  of  a  ship  which  has  been  run  down 
and  sunk  by  the  fault  of  another  ship  are,  upon  their  payment 
of  a  total  loss,  subrogated  to  the  right  of  the  insured  to  re- 
cover therefor  against  the  owners  of  the  latter  vessel,^  and 
will  be  entitled  to  any  damages  which  the  insured  may  have 
recovered  from  such  owners ;  and  if  their  policy  was  a  valued 
one,  their  payment  of  this  value  will  give  to  them  the  whole 
spes  recuperandi  and  the  right  to  the  whole  damages,  though 
the  insured  vessel  was  in  fact  worth  a  larger  sum  than  the 
valuation  named  in  the  policy,  this  valuation  being  conclu- 
sive between  the  insurers  and  the  insured.^  Accordingly, 
the  defendants  in  an  action  to  recover  for  the  damage  done 
to  the  plaintiff's  ship  by  a  collision  cannot  deduct  from  the 
damages  to  be  paid  by  them  the  amount  that  has  been  paid  to 
the  plaintiff  for  the  same  injury  by  insurers  of  the  ship ;  the 
plaintiff  is  entitled  to  recover  as  to  this  amount  as  a  trustee 
for  the  insurers.^  So,  too,  if  the  insurers  of  goods  have 
stipulated  to  answer  for  a  loss  by  theft,  and  the  master  and 
ship-owners  are  also  liable  for  this  loss,  the  insurers,  upon 
a  loss  by  theft  and  an  abandonment  to  them  or  their  payment 
of  a  total  loss,  will  be  entitled  to  be  subrogated  to  the  remedy 
of  the  insured  therefor  against  the  master  and  ship-owners ; 
and  if  the  insured  destroys  this  remedy  after  his  recovery  of 
judgment  against  the  insurers,  equity  will  relieve  the  latter 
pro  tanto  from  this  judgment.^    And  as  the  master  or  ship- 

*  Monticello  p.  MoUison,  17  How-        •  Yates  v.  Whyte,  4  Bing.  New 
ard,  152.  Cas.  272,  following  Mason  v.  Sains- 

^  Comegjrs  v,  Yasse,  1  Peters,  193.    bnry,  3  Doug.  61. 

•  The  Potomac,  105  U.  S.  630 ;         •  Atlantic  Ins.  O).  ».  Storrow,  5 
The  Planter,  2  Woods,  C.  C.  490.  Paige  (N.  Y.),  285.  See  Phoenix  Ins. 

^  North  of  England  Ins.  Associa-    Go.  v.  Parsons,  129  N.  Y.  86. 
tion  V.  Armstrong,  L.  R.  5  Q.  B.  244. 
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owners  would  have  no  right  to  elaim  trom  the  owners  of  the 
goods  contribution  for  such  a  loss,  the  policj  cannot,  upon 
their  satisfying  the  insured,  be  legally  assigned  for  their 
benefit  so  as  to  liable  them  to  recover  from  the  insurers.^ 
Insurers  will,  upon  satisfying  a  judgment  recovered  against 
them  for  the  total  loss  of  a  vessel  occasioned  by  the  barratry 
of  its  master,  be  subrogated  to  the  benefit  of  a  judgment 
obtained  by  the  insured  against  the  master  for  the  same  loss, 
although  they  have,  while  the  action  against  the  master  was 
pending,  refused  an  offer  of  the  insured  to  transfer  the  con- 
trol of  that  action  to  them,  upon  condition  that  they  should 
pay  the  expenses  already  incurred  therein,  and  that  the 
transfer  should  not  prejudice  any  rights  of  the  insured.' 

§  223.  Idmitatioas  of  this  Subrogation.  —  This  subrogation 
of  the  insurers  to  the  remedy  against  a  wrong-doer  who  has 
caused  the  loss  which  the  insurers  have  satisfied  is  only  to 
the  remedies  and  rights  of  action  which  were  vested  in  die 
insured,  or  which  the  insured  have  succeeded  in  obtaining 
from  the  party  at  fault,  ^  subject  to  all  the  liabilities  and 
duties  which  rested  on  the  insured,^  even  in  favor  of  third 
parties ;  ^  it  is  not  an  independent  right  of  action  in  the  in- 
surers themselves,^  and  will  not  be  subject  to  any  personal 
estoppel  existing  against  the  insurers  in  their  own  right.' 
The  insurers  succeed  merely  to  the  means  of  redress  which 
were  possessed  by  the  party  whom  they  have  indemnified 
against  the  party  whose  wrongful  act  caused  the  loss.^  Ac- 
cordingly, where  two  ships  belonging  to  the  same  owner  came 

1  Atlantic   Ins.  Co.  v.    Storrow,  *  Bice  v.  Gobb,  9  Cask.  (Mass.) 

6  Paige  (N.  T),  285.  302. 

^  Mercantile  Ins.  Co.  v.  Clark,  118  *  Alliance  Ins.  Co.  v.  Louisiana  Ins. 

Mass.  288.  Co.,  8  La.  1. 

*  New  England  Ins.  Co.  v.  Dnn.  ^  Williamse.Hay8,64Han(N.T.X 

ham,  3  Clifford,  C.  C.  332 ;  Alliance  202. 

Ins.  Co.  V.  Louisiana   Ins.   Co.,   8  '  Magdeburg  Ins.  Co.  v.  Pftulson, 

La.  1.  29  Fed.  Rep.  530 ;  The  Sam  Brown, 

^  Wilson  V.  Bafialovich,  7  Q.  B.  D.  Id.  650,  which  was  a  case  of  ooUision. 
553 ;  The  Bristol,  29  Fed.  Bep.  867. 
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into  collision,  and  one  of  them  sank  and  became  a  total  loss, 
the  insurers  of  the  latter  ship  did  not,  upon  their  payment  of 
a  total  loss,  become  entitled  to  make  any  claim  for  the  loss 
against  the  insured  as  the  owner  of  the  ship  at  fault  in  the 
collision ;  for  their  right  existed  only  through  the  owner  of 
the  ship  insured,  and  not  independently  of  him ;  and  as  he 
could  not  have  sued  himself,  they  would  have  no  remedy 
against  him.^  And  the  insurers'  right  of  subrogation  may  be 
lost  by  their  laches  in  failing  seasonably  to  enforce  it  before 
the  rights  of  others  have  accrued,*  Nor  will  it  be  extended 
to  cover  a  mere  gift  or  gratuity  subsequently  received  by  the 
insured  of  what  could  not  have  been  demanded  as  a  right  ^ 

§  224..  Does  not  arise  upon  a  Compromiae  of  the  Insurer's 
Idabmty.  —  If  the  insurers  do  not  accept  an  abandonment  of 
the  insured  property,  or  pay  a  total  loss,  but  make  a  com- 
promise of  the  claim  upon  them,  they  will  not  be  subrogated 
to  the  rights  of  action  of  the  insured  for  the  wrongful  act 
which  caused  the  loss,  or  entitled  to  the  compensation  that 
may  afterwards  be  realized  therefor.*  Thus,  where  a  cargo 
of  merchandise  which  was  insured  was  seized  and  condemned 
by  the  French  government  under  the  Berlin  and  Milan 
decrees,  and  a  compromise  was  afterwards  made  between  the 
underwriters  and  the  insured,  whereby  the  latter  accepted 
from  the  former  one-third  of  their  claim  under  the  policy, 
and  surrendered  the  policy,  but  did  not  cede  or  assign  to  the 
underwriters  their  claim  to  indemnity  from  the  French  gov- 
ernment, it  was  held,  on  the  imderwriters  subsequently  re- 
ceiving the  amount  of  their  payment  as  an  indemnity  from 
the  French  government,  that  they  received  this  money  in 
trust  for  the  insured,  could  not  hold  it  by  subrogation,  and 


^  Simpson  9.  Thomson,  3  App.  Cas.         *  Bnmand  v,  Eodocanachi,  7  App. 
S79 ;  Globe  Ins.  Co.  v,  Sherlock,  25    Gas.  333. 
Ohio  St.  50.  .  *  Brooks  r.  McDonnell,  1  To.  A  Co. 

*  Mercantile  Ins.  Co.  v.  Corcoran,    Ex.  500 ;  New  York  Ins.  Co.  v.  Roulet, 
1  Gray  (Mass.),  76.  24  Wend.  (N.  Y.)  506. 
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must  pay  it  over  to  them.^  And  if,  under  such  circum- 
stances, the  insured  should,  after  their  compromise  with  the 
underwriters,  receive  full  compensation  for  their  loss  from 
the  parties  at  fault  therefor,  the  underwriters  would  not  be 
entitled  to  any  part  of  this  compensation.^ 

§  225.  BOsct  of  an  AtMUkdonment.  —  After  an  abandonment^ 
if  it  is  a  legal  one,  or  if  it  is  accepted,  the  insurers  stand  in 
the  place  of  the  insured,  and  the  former  agents  of  the  insured 
become  the  agents  of  the  insurers.'  The  master  of  the  ship 
becomes  the  agent  or  servant  of  the  insurers,  and  is  answer- 
able to  them  for  his  neglect  or  misconduct^  The  consignee 
of  goods  insured  becomes  by  the  abandonment  the  agent  of 
the  insurers;  and  his  acts  done  in  good  faith  are  at  their 
risk  and  for  their  benefit^  An  agent  appointed  by  the  in- 
sured after  a  capture  to  prosecute  his  claim  becomes,  after 
an  abandonment,  the  agent  of  the  insurers ;  and  such  agent's 
receipts  of  the  proceeds  of  a  sale  of  the  captured  property 
will  be  deemed  to  be  a  receipt  thereof  by  the  insurers,  who 
must  look  to  the  agent  for  the  amount,  and  pay  to  the  insured 
the  full  amount  of  the  loss,  without  any  deduction  therefor.* 
The  wages  of  the  crew,  after  an  abandonment,  will  be  charge- 
able to  the  insurers,  not  as  insurers,  but  as  owners  of  the 


^  New  York  Ins.  Co.  v.  Roulet,  24  sens'  Ins.  Co.,  IS  Mo.  5S4;  Phillips 

Wend.  (N.  Y.)  505.  v.  St.  Louis  Ins.  Co.,  II  La.  Ann. 

*  Brooks  V.  McDonnell,  I  To.  &  459 ;  Graham  v.  Ledda,  17  La.  Ann. 
Co.  Ex.  500.  45 ;  Heilner  v.  China  Ins.  Co.,  1 8  N.  Y. 

*  Chesapeake  Ins.  Co.  r.  Stark,  6  Supt.  177. 

Cranch,  268;  Hurtin  v.  Phoenix  Ins.         ^  The  Sarah  Ann,  2  Snnmer,  206; 

Co.,  1  Wash.  C.  C.  400  ;  Mutual  Ins.  Mowry  v.  Charleston  Ins.  Co.,  6  Rich. 

Co.  V.  Cargo,  Olcott,  Adm.  89 ;  Peirce  Law  (So.  Car.),  146 ;  Jnmel  o.  Marine 

V.  Ocean  Ins.  Co.,  18  Pick.  (Mass.)  83 ;  Ins.  Co.,  7  Johns.  (N.  Y.)  412 ;  Gard- 

Badger  v.  Ocean  Ins.  Co.,  23  Pick,  ere  v.  Colnmhian  Ins.  Co.,  7  Johns. 

(Mass.)  347;  Gardiner  v.  Smith,  I  (N.  Y.)  514. 

Johns.  Cas.  (N.  Y.)  141 ;   Curcier  v.         *  Gardiner  v.  Smith,  I  Johns.  Cas. 

Phila.  Ins.  Co.,  5  Serg.  ft  K.  (Penn.)  (N.  Y.)  141 ;  Schmidt  v.  United  Ina. 

113 ;  Cincinnati  Ins.  Co.  v.  Duffield,  Co.,  1  Johns.  (N.  Y.)  249. 

6  Ohio  St.  200 ;  Norton  v.  Lexington         *  Miller  o.  De  Pejster,  2  €aines 

Ins.  Co.,  16  Ills.  285 ;  Gonld  v.  Citi-  (N.  Y.),  801. 
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sliip.^  Any  purchase  made  by  the  insured  or  bis  agents  of 
the  abandoned  property  which  has  been  paid  for  by  the  in- 
surers will  be  taken  to  have  been  made  for  the  benefit  of  the 
insurers.^  And  the  insurers,  as  owners  of  the  ship,  will  be 
entitled  to  its  earnings,  if  any  are  made  after  the  abandon- 
ment.' But  since  the  earnings  of  the  ship  up  to  the  time  of 
the  abandonment  belong  to  the  insured  as  its  owner, ^  if  the 
owner  of  ship  and  goods  rightfully  abandons  both  to  the 
underwriters  as  for  a  total  loss  by  perils  insured  against, 
and  part  of  the  goods  are  saved,  the  insurers  as  owners  of  the 
goods  will  be  liable  to  the  insured  as  owners  of  the  ship  for 
freight  pro  rata  itineris  until  the  abandonment.^  The  freight 
earned  before  and  after  the  abandonment  will  be  appor- 
tioned, so  as  to  give  to  each  party,  the  insured  and  the  in- 
fiTurers,  the  earnings  of  the  ship  during  the  respective  periods 
of  their  ownership  thereof.® 

§  226.    Abandonment  of  Ship  and  Freight  separately  insured. 

—  If  the  owner  of  a  ship  has  effected  separate  insurances 
upon  ship  and  freight,  and  afterwards  rightfully  abandons 
both  to  the  underwriters  upon  them  respectively,  the  doctrine 
generally  adopted  in  this  country  is  that  he  is  entitled  to 
recover  for  a  total  loss  of  both,'  and  that  the  freight  earned 
prior  to  the  loss  goes  to  the  ship-owner,  or  to  his  represen- 
tatives, the  insurers  of  the  freight,  to  whom  it  has  been 
abandoned,  while  the  freight,  if  any,  earned  subsequently  to 
the  loss  which  has  caused  the  abandonment  goes  to  the  in- 
surers of  the  ship,  who  have  by  the  abandonment  become  its 


1  McBride  v.  Marine  Ins.  Co.,  7  *  Miller  v.  Woodfall,  8  El.  &  Bl 

Johns.  (N.  Y.)  431 ;  Frothingham  v.  493. 

Prince,  3  Mass.  563.  '   Teasdale  v.  Charieston  Ins.  Co., 

>  United  Ins.    Co.    ».  Bx)binson,  2  Brev.  (So.  Car.)  190. 

2  Caines  (N.  Y.),  280.  •  Kennedy  v.  Baltimore  Ins.  Co.,  3 

«  McBride  v.  Marine  Ins.  Co.,  7  Harris  &  J.  (Md.)  367. 

Johns.  (N.  Y.)  431 ;  Stewart  w.  Green-  '  Coolidge  v.  Gloucester  Ins.  Co., 

ock  Ins.  Co.,  2  Ho.  Lds.  159;  Miller  15  Mass.  341. 
o.  Woodfall,  8  El.  ft  Bl.  493. 
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owners.^  The  abandonment  of  the  Tessel  to  the  insurers 
thereof  will  not  preclude  the  insured  from  recovering  upon 
the  policy  on  the  freight^  Accordingly,  if  a  ship-owner, 
having  insured  the  ship  and  the  freight  separately  with  two 
sets  of  insurers,  upon  a  capture  of  the  ship  abandons  the  ship 
to  the  insurers  of  the  ship,  and  the  freight  to  the  insurers  of 
the  freight,  and  then  takes  from  the  insurers  of  the  ship  half 
of  his  claim  in  cash,  and  for  the  other  half  an  assignment  of 
their  interest  in  the  ship,  he  will  be  entitled  to  the  freight 
which  would  otherwise  have  been  theirs,  and  may  recover 
from  the  insurers  of  the  freight  to  the  full  amount  of  their 
policy,  deducting  only  the  pro  rata  freight  which  had  been 
earned  before  the  abandonment.^ 

§  227.  Bnglish  Dootrine.  —  In  England,  as  in  the  United 
States,  freight  earned  subsequently  to  the  loss  by  reason  of 
which  the  abandonment  is  made  goes  to  the  insurers  as 
owners  of  the  ship.^  If,  after  the  disaster  and  abandon- 
ment, the  cargo  is  transshipped  and  carried  by  another  vessel 
to  the  port  of  destination,  and  the  freight  is  thus  earned, 
this  will  not  be  for  the  benefit  of  the  insurers  of  the  ship,^ 
nor  will  they  be  entitled  to  damages  for  the  loss  of  this 
freight  from  a  wrong-doer  who  has  caused  such  loss.^  But 
if,  after  the  loss  which  is  the  cause  of  the  abandonment,  the 
original  ship  proceeds  on  her  voyage,  and  earns  the  pending 
freight,  both  the  vessel  and  the  freight  being  separately  in- 
sured, the  title  to  the  whole  freight  is  vested  by  the  abandon- 
ment in  the  insurers  of  the  ship;"  and,  the  freight  having 
been  earned  in  accordance  with  the  true  interpretation  of  the 

^  Marine  Ins.  Co.v.  United  Ins.  Co.,  '  Hickie  v.  Rodocanachi,  4  Hurlst. 

9  Johns.  (N.  Y.)  186 ;  Davy  v.  HaUett,  &  Nor.  455. 

3  Caines(N.  Y.),  16 ;  Hammond  v.  £9-  *  Sea  Ins.  Co.  v.  Hadden,  13  Q.  B. 

sex  Ins.  Co.,  4  Mason,  C.  C.  196.  D.  706. 

*  Li?ingston  0.  Columbian  Ins.  Co.,  ^  Stewart  v.  Greenock  Ins.  Co.,  2 

3  Jobns.  (N.  Y.)  49.  Ho.  Lds.  159 ;  Davidson  v.  Case,  8 

«  Davy  V.  Hallett,  3  Caines  (N.  Y.).  Price,  Exch.  543 ;  s.  c,  6  J.  B.  Moore, 

16.  116 ;  8.  c,  in  Ezch.  Chamber,  S  Brod. 

«  Luke  V.  Lyde,  8  Burr.  882.  &  B.  379. 
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policy  upon  the  freight,  and  having  been  prevented  from 
coming  to  the  insured  only  by  reason  of  his  voluntary  aban- 
donment of  the  ship,  the  insured  cannot  recover  anything  in 
an  action  upon  the  latter  policy.^  The  abandonment  pro- 
duces the  same  results  upon  the  title  to  the  freight  as  would 
follow  from  any  other  transfer  of  the  ship.^ 

§  228.  Sabrogatlon  of  Iturarers  on  Freight  against  the  Insured. 
—  If,  however,  the  rights  of  the  insurers  of  the  freight  are 
not  complicated  by  the  effect  of  an  abandonment  of  the  ship 
to  the  insurers 'thereof,  their  right  of  subrogation,  upon  the 
abandonment  to  them  of  the  insured  subject,  will,  as  against 
the  insured,  be  the  same  as  that  of  other  marine  insurers.^ 
And  however  the  question  of  priority  of  title  as  to  the  freight- 
money  might  be  held  as  between  the  two  sets  of  insurers, 
and  however  the  weight  of  argument  might  be  taken  to  pre- 
ponderate in  favor  of  the  underwriters  upon  the  ship  over 
those  upon  the  freight,  yet  the  title  of  the  latter  is  superior 
to  that  of  the  insured  claiming  in  his  own  right.  ^ 

§  229.  Subrogation  against  a  Carrier  of  Insured  Goods.  —  As 
between  a  carrier  and  an  insurer  of  the  same  goods,  the  pri- 
mary responsibility  for  their  loss  or  destruction  is  upon  the 
carrier,  and  the  liability  of  the  insurer  is  merely  secondary,* 
the  owner  and  the  insurer  being  considered  as  but  one  person, 
and  having  together  the  beneficial  right  to  the  indemnity 
due  from  the  carrier  for  his  breach  of  contract  or  non-per- 

1  Scottish  Ins.  Co.  r.  Turner,  4  34 ;  Puller  v,  Stauiforth,  11  East,  232 ; 

Ho.  Lds.  312 ;  Benson  v.  Chapman,  Leathara  v.  Terry,  3  Bos.  &  P.  479. 

8  C.  B.  950 ;   McCarthy  v.  Abel,  5  «  Bradbum  r.  Great  Western  Ry. 

East,  388.  Co.,  L.  R.  10  Exch.  1 ;  Liverpool  and 

*  Sea  Ins.  Co.  v.  Hadden,  13  Q.  Great  Western  Steam  Co.  v.  Phoenix 
B.  D.  706 ;  Morrison  v.  Parsons,  2  Ins.  Co.,  129  U.  8.  397 ;  Garrison  v. 
Taunt.  407 ;  Splidt  v.  Bowles,  10  Memphis  Ins.  Co.,  19  Howard,  312 ; 
East,  279;  Chinnery  v.  Blackbume,  1  North  American  Ins.  Co.,  v.  St.  Louis 
H.  Blackst.  117,  nofe.  Ry.  Co.,  9  Fed.  Rep.  811 ;  Mead  v. 

•  Dufourcet  v.  Bishop,  18  Q.  B.  D.  Mercantile  Ins.  Co.,  67  Barb.  (N.  Y.) 
373;  TheThyatira,  8  Prob.  D.  165;  519;  Kentucky  Ins.  Co.  v.  Western 
Barclay  v.  Stirling,  5  Man.  &  S.  6.  R.  R.  Co.,  8  Baxter  (Tenn.),  268. 

^  Thompson  v.  Rowcroft,  4  East, 
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formance  of  duty.^  Nor  can  the  carrier  raise  the  question 
whether  the  insurers  were  bound  under  the  policy  to  indem- 
nify the  insured  for  the  loss  sustained.'  If  die  insured,  by 
his  act  and  contrary  to  the  terms  of  the  policy,  defeats  this 
right  of  the  insurers  to  be  subrogated,  the  insurers'  liability 
will  be  terminated.'  ^^  Standing,  as  the  insurer  does,  prac- 
tically in  the  position  of  a  surety,  stipulating  that  the  goods 
shall  not  be  destroyed  or  injured  in  consequence  of  the  perils 
insured  against,  whenever  he  has  indemnified  the  owner  for 
the  loss  he  is  entitled  to  all  the  means  of  indemnity  which 
the  satisfied  owner  held  against  the  party  primarily  liable.^ 
It  is  the  doctrine  of  subrogation,  dependent  not  at  all  upon 
privity  of  contract,  but  worked  out  through  the  right  of  the 
creditor  or  owner.  Hence  it  has  been  often  ruled  that  an 
insurer  who  has  paid  a  loss  may  use  the  name  of  the  insured 
in  an  action  to  obtain  redress  from  the  carrier  whose  failure 
of  duty  caused  the  loss.^  It  is  conceded  that  this  doctrine 
prevails  in  cases  of  marine  insurance ;  but  it  is  denied  that 
it  is  applicable  to  cases  of  fire  insurance  upon  land ;  and  the 
reason  for  the  supposed  difference  is  said  to  be  that  the  in- 
surer in  a  marine  policy  becomes  the  owner  of  the  lost  or 
injured  property  by  the  abandonment  of  the  insured,  while 
in  land  policies  there  can  be  no  abandonment.  But  it  is  a 
mistake  to  suppose  that  the  right  of  insurers  in  marine 

^  Mobile  K.  R.  Co.  v.  Jurej,  111         ^  Sun  Ins.  Co.  v.  Konnts  Line, 

U.  S.  684 ;  Hall  v.  Nashville  &  Chatt.  122  U.  S.  583 ;  Hibernia  Ins.  Co.  v. 

R.  R.  Co.,  13  Wallace,  367 ;  Gales  v.  St.  Louis  Transportation  Co.,  10  Fed. 

Hailman,  11  Penn.  St.. 515.  Rep.  596;  Lancaster  Mills  ow  Mer- 

*  The  Amazon  Ins.  Co.  v.  The  Iron  chants'  Cotton-Press  Co.,  89  Tenn. 
Mountain,  1  Flippin,  C.  C  616 ;  Sun  6 ;  Railway  Co.  v.  Manchester  Mflls, 
Ins.   Co.  V.  Mississippi  Valley  Co.,  88  Tenn.  653. 

17  Fed.  Rep.  919 ;  Pearse  v,  Quebec  *  This  has  been  denied  in  one  ease, 
Steamship  Co.,  24  Fed.  Rep.  285.  and  it  is  beliered  in  only  one;  and  in 

*  Carstairs  i^.  Mechanics  Ins.  Co.,    that  case  no  authority  was  cited  for  the 

18  Fed.  Rep.  473;  Fayerweather  v.  conclusion  adopted,  and  two  judges 
Phcenix  Ins.  Co.,  118  N.  Y.  324;  Ins.  dissented :  Carroll  r.  New  Orleans 
Co.  of  North  America  o.  Easton^  73    R.  R.  Co.,  26  La.  Ann.  447. 

Tex.  167. 
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policies  to  proceed  against  a  carrier  of  goods  after  they  have 
paid  a  total  loss  grows  wholly  or  even  principally  out  of  any 
abandonment.  There  can  be  no  abandonment  where  there 
has  been  total  destruction ;  there  is  nothing  upon  which  it 
can  operate;  and  an  insured  party  may  recover  for  a  total 
loss  without  it.  It  is  laid  down  in  Phillips  on  Insurance  ^ 
that  the  payment  of  a  loss,  whether  partial  or  total,  gives 
the  insurers  an  equitable  title  to  what  may  afterwards  be 
recovered  from  other  parties  on  account  of  the  loss,  and  that 
the  effect  of  a  payment  of  a  loss  is  equivalent  in  this  respect 
to  that  of  an  abandonment.^  There  is  then  no  reason  for  the 
subrogation  of  insurers  by  marine  policies  to  the  rights  of 
action  of  the  insured  against  a  carrier  by  sea  which  does  not 
exist  in  support  of  a  like  subrogation  in  cases  of  insurance 
against  fire  upon  land.  Nor  do  the  authorities  make  any 
distinction  between  the  cases. "  ^  A  marine  insurer  in  such 
a  case  may  in  admiralty  bring  a  libel  against  the  carrier  in 
his  own  name,^  but  at  law  the  remedy  of  fire  insurers  against 
the  carrier  must  be  pursued  in  the  name  of  the  insured,^  and 
is  subject  to  all  defences  which  might  be  made  against  the 
insured;*  and  the  carrier  may  destroy  the  insurer's  right  by 
stipulating  with  the  owner  of  the  goods  for  the  benefit  of 
any  insurance  to  be  obtained  by  the  owner  against  loss  or 
damage  to  the  goods  for  which  the  carrier  would  be  liable.^ 

1  Section  1733.  Co.  v.  Calebs,  20  N.  Y.  173  ;  Gales  ir. 

'  Mobile  R.  R.  Co.  v.  Jurej,  111  Hailman,  11  Penn.  St.  515  ;  Georgia 

U.  S.  584;  The  Sydney,  37  Fed.  Rep.  Ins.  Co.  p.  Dawson,  3  Gill  (Md.),  365. 
119 ;  Pearse  v.  Quebec  Steamship  Co.,         *  Hibernia  Ins.  Co.  v.  St.  Lonis 

34  Fed.   Rep.  385;    The  Frank  Q.  Transportation  Co.,   120  U.  S.  166, 

Fowler,  8  Id.  360.  and  17  Fed.  Rep.  478 ;  The  Frederick 

»  Sironff,  /.,  in  Hall  v.  Nashville,  E.  Ives,  25  Fed.  Rep.  447 ;  The  B.  B. 

&  Chatt.  R.  R.  Co.,  13  Wallace,  367.  Saunders,  Id.  727 ;  Germania  Ins.  Co. 

*  Amazon  Ins.  Co.  v.  The  Iron  w.  Memphis  R.  R.  Co.,  72  N.  Y.  90. 
Mountain,  1  Flippin,  C.  C.  616 ;  The         '  Inman  v.  So.  Car.  Ry.  Co.,  129 
Liberty,  7  Fed.  Rep.  226.  U.  S.  128 ;  Phoenix  Ins.  Co.  v.  Erie 

*  Hall  V.  Nashville  &  Chatt.  K  It  Tranaportation  Co.,  117  U.  S.  312, 
Co.,  iupra;  Brighthope  Railw.  Co.  v.  affirming  s.  c,  10  Biss.  18;  The  Syd- 
Rogers,  76  Va.  443 ;  Mercantile  Ins.  n^,  37  Fed.   Rep.  119 ;  Rintoul  v. 


844  THE  LAW  OF  SUBROGATION. 

But  the  provision  in  a  bill  of  lading  that  no  damage  that  can 
be  insured  against  will  be  paid  for  is  not  such  a  stipulation, 
and  will  not  affect  the  rights  of  the  insurer,^  which  are  not 
to  be  taken  away  by  implication.'  Nor  will  the  insurers  be 
subrogated  to  any  right  of  action  which  the  insured  may 
have  against  a  third  party  for  a  breach  of  the  latter's  agree- 
ment to  carry  insurance  on  the  property.' 

§  230.  Insiirer  against  Fire  subrogated  to  Remedy  against 
Railroad.  —  The  insurers  against  fire  of  property  which  has 
been  destroyed  by  fire  communicated  from  a  locomotive 
engine  will,  upon  payment  for  the  loss,  be  subrogated,  to  the 
extent  of  their  payment,  to  the  remedies  of  the  insured,  as 
the  owners  of  the  property  insured  and  destroyed,  against 
the  railroad  company  for  the  loss.^  But  this  remedy  must 
also,  like  that  against  a  carrier,  be  prosecuted  at  law  in  the 
name  of  the  insured,  since  the  right  of  action  was  already 
vested  in  the  latter  before  the  payment  by  the  insurers,*  ex- 
cept under  those  reformed  codes  of  procedure  which  permit 
any  action  to  be  brought  in  the  name  of  the  real  party  in 
interest.^  But  since  the  insurers  take  by  subrogation  only 
the  rights  of  the  insured,  and  the  action  for  a  single  tort  is 

N.  T.  Central  R.  R.  Ck).,  20  Id.  313  Met.  (Mass.)  99 ;  Conn.  Ins.  Co.  o. 

and  17  Id.  905  ;  Jackson  Co.  v.  Bojl-  £rie  Railw.  Co.,  73  N.  Y.  399 ;  Mon- 

ston  Ins.  Co.,  139  Mass.  508 ;  Piatt  mouth  Ins.  Co.  o.  Hutchinson,  21  N.J. 

V.  Richmond  R.  Co.,  108  N.  Y.  358 ;  Eq.  107. 

Mercantile  Ins.   Co.  v,  Calebs,    20        *  Swarthont  o.  Chicago  R.  R.  Co.» 

N.  Y.  173 ;  Gulf,  Colorado,  &  Santa  49  Wise.  625 ;  Holcombe  o.   Rich- 

Ee  Ry.  Co.  v,  Zimmerman,  81  Tex.  mond  &  Danville  R.  R.  Co.,  78  Ga. 

605  ;  British  Ins.  Co.  v.  Gulf,  &c  Co.,  776  ;   Peoria  Ins.  Cq.  v.  Frost,  37 

63  Tex.  475.  Ills.  333 ;  Hart  v.  Western  R.  R.  Co., 

1  Tlie  Hadji,  22  Bbit<;hf.  C.  C.  235 ;  13  Met.  (Mass.)  99  ;  ^tna  Ins.  Co. 

8.  c,  20  Fed.  Rep.  875  ;  16  Id.  861.  v.  Hannibal  &  St,  Joseph  R.  R.  Co., 

•  Phoenix  Ins.   Co.   ».  Liverpool  3  Dillon,  C.  C.  1. 
Steamship  Co.,  22  Blatchf.  C.  C.  372 ;         •  Conn.  Ins.  Co.  v.  Erie  Railw. 

The  Montana,  22  Fed.  Rep.  715,  and  Co.,  73  N.  Y.  399 ;  Hustisford  Ins. 

17  Id.  377.  Co.  V.  Chicago  Railw.  Ca.,  66  Wise. 

'  Deming  t;.   Merchants'  Cotton-  58;  Swarthout  v.  Chicago  &  N.  W. 

Press  Co.,  90  Tenn.  309.  R.  R.  Co.,  49  Wise.  626 ;  Railw.  Co. 

^  Hart  0.  Western  R.  R.  Co.,  13  v.  Fire  Association,  55  Ark.  164. 
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indivlBible,  a  judgment  against  a  railroad  company  for  the 
destruction  of  one  building  by  fire  communicated  from  its 
locomotive  engine  will  bar  another  action  in  the  name  of  the 
same  plaintiff  against  the  same  defendant  for  the  destruction 
of  another  building  by  fire  communicated  from  the  first  build- 
ing, although  the  second  action  is  really  brought  and  prose- 
cuted for  the  benefit  of  an  insurance  company  which  has, 
upon  one  of  its  policies,  paid  the  plaintiff  for  the  loss  of  the 
second  building.^  A  release  given  by  the  nominal  plaintiff 
pending  the  action  will  not  be  a  bar  to  its  further  prosecu- 
tion xkgainst  the  railroad  company  for  the  benefit  of  the  in- 
surance company.^  Insurers  of  a  building  which  has  been 
destroyed  by  fire  through  the  fault  of  a  railroad  company  may 
restrain  the  insured  from  collecting  or  settling  their  claim 
against  the  railroad  company  without  subrogation  of  the  in- 
surers.^ If,  before  the  payment  by  the  insurance  company  of 
the  amount  due  upon  its  policy,  the  owner  of  the  property  has 
received  from  the  railroad  company  the  amount  of  the  loss 
above  the  insurance,  and  has  given  to  the  railroad  company  a 
discharge  of  its  liability  containing  the  statement  that  it  was 
not  intended  thereby  to  release  the  insurance  company  from 
its  liability  to  him,  this  will  be  treated  as  a  limitation  of  the 
discharge  to  the  amount  of  the  loss  over  the  insurance,  re- 
taining the  claim  upon  the  insurance  company,  and  reserving 
its  remedy  over,  and  so  not  barring  the  insurance  company  *s 
right  of  subrogation  against  the  railroad  company.^ 

§  231.    Mode  of  enforcing  this  Right  —  This  subject  was  fully 

discussed  in  New  Jersey ;  and  it  was  determined  that  where 
an  insurance  company  pays  the  insured  for  a  loss  by  fire 
occasioned  by  the  fault  of  a  railroad  company,  and  the  in- 
sured afterwards  receives  from  the  railroad  company  the 

1  Trask  v,  Hartford  &  N.  H.  R.  R.         »  Hartford  Ins.  Co.  v.  Pennell,  S 

Co.,  2  Allen  (Mass.X  331.  Ills.  App.  609. 

•  Hart  V.  Western  R.  R.  Co.,  13         *  Conn.  Ins.  Co.  r.  Erie  RaUw. 

Met.  (Mass.)  99 ;  Monmouth  Ins.  Co.  Co.,  73  N.  Y.399  ;  reversing  s.  c,  10 

V,  Hutchinson,  21  N.  J.  Eq.  107.  Hun  (N.  Y.),  59. 
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amount  in  Batisfaction  of  his  danu^s,  he  holds  this  in  tmst 
for  the  insurers,  and  they  may  recover  it  from  him  by  a  suit 
in  equity ;  and  if  the  railroad  company  has  not  paid  the  in- 
sured his  damages,  or  has  paid  them  knowing  that  the  insured 
has  already  received  bis  payment  from  the  insurance  company, 
the  latter  may  maintain  a  suit  at  law  against  the  railroad 
company  in  the  name  of  the  insured,  even  against  his  con- 
sent, to  compel  repayment  of  the  damages  to  the  aniount  of 
their  payment;  and  a  release  given  by  the  insured  to  the 
railroad  company  would  be  no  defence  to  this  suit  But 
these  two  remedies  cannot  be  pursued  on  a  single  bill  in 
equity;  neither  the  insured  nor  the  railroad  company  is  a 
necessary  party  to  the  suit  against  the  other;  they  are  not 
jointly  liable,  and  no  judgment  could  be  rendered  or  decree 
made  against  both.  The  insurers  may,  however,  before  be- 
ginning their  suit  against  the  railroad  company,  bring  a  bill 
in  equity  to  have  a  release  given  by  the  insured  to  the  rail- 
road company,  when  the  latter  knew  of  the  payment  by  the 
insurers,  declared  void  as  a  fraud  upon  their  rights ;  and  to 
this  bill  both  the  insured  and  the  railroad  company  would  be 
proper  parties.^ 

§  232.  Subrogation  against  other  Parttaa  liable  for  a  Loaa  by 
Fire.  —  In  like  manner  the  insurers  of  a  building,  which  has 
been  burned  in  such  a  manner  as  to  create  a  liability  therefor 
ia  a  muncipality  or  in  other  parties  at  fault,  cannot,  upon 
their  payment  of  a  loss,  maintain  in  their  own  names  an  ac- 
tion therefor  against  the  parties  ultimately  responsible  for 
the  loss,^  but  may  do  so  in  the  names  of  the  insured  owners 
of  the  property,  whom  they  have  indemnified.^  The  insurer 
takes  by  substitution  all  the  rights  and  remedies  of  the  in- 
sured ;  ^  and  under  some  of  the  reformed  codes  of  procedure, 

^  Monmouth  Ins.  Co.  v.  Hutchin-.  '  Mason  o.  Sainsbury,  3  Doug.  61. 
son,  21  N.  J.  Eq.  107.  *  Burnand  v.  Bodocanachi,  7  App. 

^  London  Ass.  Co.  v.  Sainbury,  3  Cas.  333,  339 ;  Castellain  v.  Preston, 
Dong.  245  ;  Rockingham  Ins.  Co.  o.  II Q.  B.  D.  380,  reversing  s.  c.»  8  Id. 
Bosher,  39  Maine,  253.  613 ;  Niagara  Ins.  Co.  v.  Fidelity  Ins. 
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though  not  at  common  law,  maj  after  full  payment  maintain 
action  thereon  in  their  own  names.  ^  The  payment  by  the 
insurers  will  be  no  defence  in  an  action  brought  by  the  owner 
of  the  property  against  the  party  who  is  answerable  for  the 
loss,  either  in  bar  of  the  action  or  in  mitigation  of  damages.' 
The  insurers'  payment  gives  them  by  subrogation  an  equita* 
ble  interest  in  the  claim  against  the  wrong-doer.^  But  this 
subrogation  of  the  insurers  is  strictly  limited  to  the  existing 
rights  of  the  insured,^  and  is  subject  to  the  right  of  the  owner 
to  be  fully  compensated  for  the  loss  of  his  property ;  ^  if  he 
has  obtained  a  partial  indemnity  from  a  municipality  whose 
liability  is  less  extensive  than  that  of  the  insurers,  this  will 
be  a  defence  only  pro  tanto  to  the  insurers ;  they  will  still  be 
liable  to  him  within  the  limits  of  their  policy  for  the  amount 
of  his  loss,  deducting  therefrom  the  net  proceeds  of  his  recov- 
ery against  the  municipality.  ^  And  if  the  insured  owner  of 
the  property,  after  receiving  payment  of  the  insurance,  is  fully 
indemnified  for  his  loss  by  the  wrong-doer  or  from  the  latter's 
means,  ha  must  then  account  to  the  insurers  for  what  they 
had  previously  paid  him;^  the  insurers'  liability  is  merely 
a  secondary  one.'  On  the  same  principle,  where  a  build- 
ing which  was  insured  against  fire,  but  not  to  its  full  value, 

Co.,  123  Feun.  St.  516 ;  Home  Ins.        ^  St.  Louis  ft  Iron  Monntam  R. 

Go.  V,  Oregon  Ry.  ft  Nav.  Co.,  20  Co.  v.  Commercial  Union  Ins.  Co., 

Oreg.  569.  139  U.  S.  223. 

^  Marine  Ins.  Co.  t;.  St.  Louis  Rj.         *  Home  Ins.  Co.  v.  Oregon  Rj.  ft 

Co.,  41  Fed.  Rep.  643.  NaT.  Co.,  20  Oreg.   569 ;  People's 

^  Clark   V,  Blything,  2  Bam.  ft  Ins.  Co.  v.  Straehle,  2  Cincinnati  Sup. 

Cress.  254 ;   Perrott  v.  Shearer,  17  Ct.  186 ;  Newcomb  v.  Cincinnati  Ins. 

Mich.  48  ;  Cunningham  v.  Evansville  Co.,  22  Ohio  St.  382. 
R.  R.  Co.,  102  Ind.  478 ;  Weber  v.         *  Fentz  v.  ^tna  Ins.  Co.,  9  Paige 

Morris  ft  Essex  R.  R  Co.,  35  N.  J.  (N.  Y.),  568. 
Law,  409 ;    Hayward    «.   Cain,    105         ^  Darrell  v.  Tibbetts,  5  Q.  B.  Div. 

Mass.  213 ;  Harding  t;.  Townshend,  43  560. 
Vt.  536.  •  Friemandorf  v.  Watertown  Ins. 

»  Castelkin  v.  Preston,  11 Q.  B.  D.  Co.,  9  Biss.  C.  C.  167 ;  Hardraan  ». 

3S0 ;  Chicago,  St.  Louis  ft  N.  O.  R.  Brett,  87  Fed.  Rep.  803 ;  Fidelity  Ti- 

Co.  V.  Pullman  Car  Co.,  139  U.  S.  tie  Co.  v.  People's  Gas  Co.,  150  Penn. 

79  ;  Pratt  v.  Radford,  52  Wise.  114.  St.  8. 
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had  been  burned  through  the  fault  of  a  municipalitjr,  and  the 
owner  had  brought  an  action  therefor  against  the  municipal- 
ity, and  undertook  to  sue  for  the  whole  damage,  as  he  may 
do,^  he  was  allowed  to  conduct  the  action  without  the  inter, 
ference  of  the  insurers,  though  he  would  be  liable  to  the  in- 
surers for  anything  that  he  might  do  in  violation  of  his 
equitable  duty  towards  them.  *  So  he  could  release  the  wrong- 
doer from  liability  for  any  injuries  not  covered  by  the  in- 
surance.^ By  the  civil  law,  as  adopted  in  Canada,  the  sub- 
rogation of  the  insurers  is  more  extensive  than  has  been 
already  stated;  and,  though  liable  for  and  paying  only  a 
part  of  the  damage  done,  they  may  be  subrogated  pro  tanto 
to  the  remedy  of  the  insured  against  the  wrong-doer  who  has 
caused  the  loss,  and  may  thereupon  maintain  a  suit  in  their 
own  names  for  the  recovery  of  their  payment  from  such 
wrong-doer.* 

§  283.  Subrogation  of  Mortgagee  to  Inaiiranoe  procured  by 
Mortgagor.  —  A  mortgagee  as  such  has  no  claim  to  the  benefit 
of  a  policy  of  insurance  procured  upon  the  mortgaged  prop- 
erty by  and  for  the  mortgagor;^  and  the  same  is  the  case 
with  the  holder  of  a  mechanic's  lien.^  But  an  agreement, 
express  or  implied,  on  the  part  of  the  mortgagor,  that  he  will 
keep  the  mortgaged  premises  insured  for  the  protection  of  the 
mortgagee,  will  create  an  equitable  lien  upon  the  money  due 
for  a  loss,^  though  the  policy  was  procured  by  the  mortgagor 

^  Dillon  V.  Hunt,  105  Mo.  154.  ^  Columbia  Ins.  Go.  v.  Lawrence, 

•  Commercial  Ass.  Co.  v.  Lister,  10  Peters,  507 ;  Nichols  v,  Baxter,  5 
L.  R.  9  Ch.  483.  K.  L  491 ;  Franklin  Savings  Institu- 

*  Insurance  Co.  of  North  America  V.  tion  v.  Central  Ins.  Co.,  119  Mass. 
Fidelity  Title  Co.,  128  Penn.  St.  523.  240 ;  Wilson  v.  Hill,  3  Met.  (Mass.) 

«  Quebec  Ass.  Co.  v.  St.  Louis,  7  66 ;  McDonald  v.  Black,  20  Ohio,  183 ; 

Moore,  P.  C.  286,  Parke,  B,,  citing^  Nordyke  &  Marmon  Co.  p.  Geiy,  112 

Alausel  on  Assurance,  p.  384,  §  477 ;  Ind.  535  ;  Ryan  v.  Adamson,  57  lova, 

Pardessus,  Courf  de  Droit  Commerciel,  30 ;  Carter  v.  Rockett,  8  Paige  (N. 

595  ;  Quinault,  p.  248 ;   Toullier,  tit.  Y.),  437. 

IV.  §  175  ;  Emerigon  (English  trans.,  •  Rackley  9.  Scott,  61  N.  H.  140. 
1850).  Ch.  Xn.  §  14,  pp.  329-336 ;  »  Reid  v.  McCrum,  91  N.  Y.  412. 
Pothier  on  Assurance,  p.  248. 
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in  his  own  name  apon  the  mortgaged  property,^  and  whether 
the  policy  existed  at  the  time  of  the  mortgage  or  was  after- 
wards taken  out  by  the  mortgagor,^  although,  by  a  clause  in 
the  condition  of  the  mortgage,  the  mortgagee  was  permitted, 
upon  the  mortgagor's  default,  himself  to  take  out  a  policy 
for  his  protection  at  the  expense  of  the  mortgagor,  adding 
any  premiums  that  he  might  pay  to  the  mortgage-debt ;  ^  and 
this  equita])le  lien  of  the  mortgagee  will  avail  against  both 
the  insurance  company  and  an  assignee  of  the  policy,  if  they 
were  prior  to  the  assignment  notified  of  the  rights  of  the 
mortgagee.^  And  this  lien  in  favor  of  the  mortgagee  upon 
insurance  procured  by  the  mortgagor  will  be  valid  against 
the  latter 's  assignee  in  bankruptcy.^  If  in  such  a  case  a  suit 
at  law  to  recover  the  loss  under  the  policy  is  pending  between 
the  legal  ownef  of  the  policy  and  the  insurance  company, 
equity  will  not  enjoin  the  further  prosecution  of  this  suit, 
but  will,  to  avoid  delay  and  expense  and  ascertain  the  rights 
of  the  parties,  allow  the  suit  to  proceed  to  judgment,  enjoin- 
ing, however,  the  company  from  making  payment  to  the 
plaintiff  in  that  suit,  and  the  plaintiff  from  receiving  such 
payment,  and  allowing  the  mortgagee  to  appear  and  prosecute 
the  suit,  for  the  protection  of  his  equitable  lien  upon  the  loss 
contested  in  it.*  If  the  mortgagor's  covenant  was  to  keep 
the  buildings  insured,  and  in  case  of  loss  to  apply  the  insur- 
ance-money to  rebuilding,  and  after  a  loss  the  mortgagee  has 
sold  the  land  under  his  mortgage  for  less  than  is  due  upon 
the  mortgage-debt,  he  will  still  be  entitled  to  his  equitable 
lien  upon  the  insurance-money  for  the  balance  due  to  him, 

1  Hazards.  Draper,  7Allen  (Mass.),         *. Nichols  v.  Baxter,  5  K.  I.  491 ; 

267 ;  Doughter  v.  Van  Horn,  29  N.  J.  Thomas  v.  Vonkapff,  6  Gill  ft  J.  (Md.) 

Eq.  90.  372 ;  Vandegraaff  r.  Medlook,  3  Poi- 

«  Dunlop  V.  Avery,  89  N.  Y.  692,  ter  (Ala.),  389. 
and  23  Hun  (N.  Y.),  509 ;  Ames  v.        »  Sands  Ale  Brewing  Co.  in  re,  3 

Richardson,  29  Minn.  330.  Biss.  C.  C.  176. 

«  Wheeler  v.  Factors'  Ins.  Co.,  101         «  Nichols  ».  Baxter,  supra. 
U.  S.  439. 
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although  he  has,  by  his  sale,  made  rebuilding  by  the  mort- 
gagor or  his  represeatatives  impossible.  ^  But  the  mortgagee 
camiot  hold  the  insurers  liable  for  the  amount  of  a  loss  under 
such  a  policy  which  they  have  paid  to  the  mortgagor  before 
they  had  notice  of  the  terms  of  the  mortgage.^ 

§  234.  Wbsre  a  Gnditor  obtains  Xnsimuioe  upon  Property 
on  which  he  has  a  Lien.  —  Where  a  creditor  efiPects  insurance 
upon  property  mortgaged  or  pledged  to  him  to  secure  the 
payment  of  his  demand,  the  insurers  do  not  become  sureties 
for  the  debt,  nor  do  they  acquire  all  the  rights  of  such  sure- 
ties.^ They  are  insurers  of  the  particular  property  only ;  and 
so  long  as  the  property  remains  liable  for  the  debt,  so  long 
its  destruction  by  fire  will  be  a  loss  to  the  creditor  within  the 
terms  of  the  policy.^  Accordingly,  it  has  been  held  in  Mas- 
sachusetts that  a  mortgagee  who  has,  at  his  own  expense, 
insured  his  interest  in  the  mortgaged  property  against  loss 
by  fire  may,  in  case  of  such  a  loss  before  he  has  received  pay-  , 
ment  of  his  demand,  collect  the  amount  of  the  loss  from  the 
insurers  for  his  own  use,  without  first  assigning  the  mortgage 
or  any  interest  therein  to  the  insurers ;  ^  nor  can  the  insurers, 
upon  offering  to  pay  the  loss  and  the  additional  amount  due 
upon  the  mortgage  above  the  loss,  require  the  mortgage  to  be 
assigned  to  them,  and  thus  be  subrogated  to  the  rights  and 
remedies  of  the  insured  under  his  mortgage.®    But  this  Mas- 

^  Thoi^as  V.  YonkapfF,  6  Gill  &  J.  158  ;  Cassa  Marittima  p.  Phcenix  Ins. 

(Md.)  372.  Com  129  N.  Y.  490. 

.'  Steams  v.  Qoincj  Ins.  Co.,  124         *  King  v.  State  Ins.  Co.,  7  Cosh. 

Mass.  61.  (Mass.)    1,    citing   and    considering 

'  Gone  V.  Niagara  Ins.   Co.,  60  Columbia  Ins.  Co.  v.  Lawrence,  10 

N.  Y.  619 ;  Excelsior  Ins.  Co.  v.  Royal  Peters,  507 ;  Roberts  v.  Traders*  Ins. 

Ins.  Co.,  55  N.  Y.  343,  359  ;  Hadiey  Co.,  17  Wend.  (N.  Y.)  631 ;   iEtna 

V.  N.  H.  Ins.  Co.,  55  N.  H.  110.  But  Ins.  Co.  9.  Tyler,  16  Wend.  (N.  Y.) 

see  Kip  v.  Mntual  Ins.  Co.,  4  Edw.  385 ;    Carpenter  v.   Providence  Ins. 

Ch.  (N.  Y.)  86.  Co ,  16  Peters,  495. 

*  Bradletf,  /.,  in  Insurance  Co.  v.         •  Suffolk  Ins.  Co.  ©.  Boyden,  9 

Stinson,  103  U.S.  25 ;  International  Allen  (Mass.),  123 ;  Provincial  Ins. 

Trust  Co.  V.  Boardman,  149  Mass.  Co.  v.  Reesor,  21  Gnmt  Ch.  (Up.  Can.) 

296 ;  33  Up.  Can.  Q.  B.  357. 
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sachusetts  rule  has  not  been  generally  followed  elsewhere.^ 
And  in  New  Jersey  the  insurers  will,  in  such  a  case,  upon 
their  payment  of  the  loss,  be  subrogated  pro  tanto  to  the 
benefit  of  the  mortgage  or  other  security  held  by  the  ii;isured, 
and  by  paying  to  the  insured  the  whole  amount  of  the  claim 
for  which  the  latter  holds  his  securities,  they  will  become 
entitled  to  all  such  securities ;  ^  and  if  after  effecting  the  in- 
surance the  insured  has  parted  with  any  of  his  securities  or 
received  partial  payment  of  the  debt  for  which  they  are  held, 
and  which  gives  him  his  insurable  interest,  the  liability  of 
the  insurers  will  be  proportionally  diminished,'  unless  the 
insurance  was  really  intended  for  the  benefit  of  the  debtor.^ 
§  235.    Rights  of  Mortgagor  in  Insiirance  obtained  by  Mort> 

gagee.  —  A  mortgagor  is  not  entitled  to  the  benefit  of  insur- 
ance in  the  mortgaged  property  obtained  by  the  mortgagee 
in  his  own  name,  at  his  own  expense,  and  without  the  privity 
of  the  mortgagor,  and  in  the  event  of  a  loss  cannot  require 
the  amount  received  by  the  mortgagee  upon  such  insurance 
to  be  applied  in  reduction  of  the  mortgage-debt^  The  in- 
terests of  the  mortgagee  and  of  the  mort^gor,  though  both 
insurable,  are  separate  and  distinct  from  each  other.  ^  M3ut 
if  the  mortgagee  has  procured  the  insurance,  though  in  his 
own  name,  at  the  request  and  expense  and  for  the  benefit  of 

1  Castellain  r.  Preston,  11  Q.  B.  D.  *  Russell  r.  Soathard,  12  Howard, 

380y  reyersing  s.  c,  8  Q.  B.  D.  613,  139 ;  Honore  o.  Lamar  Ins.  Co.,  51 

which    followed    the    Massachusetts  Ills.  409 ;  Stinchfield  v.  Milliken,  71 

oases  cited  supra;    Thomas  9,  Mon-  Maine,  567;    Concord   Ins.    Co.  v, 

tauk  Ins.  Co.,  43  Hun  (N.  Y.),  218 ;  Woodbury,  45  Maine,  447 ;  BurMn- 

Pendleton  v.  Elliott,  67  Mich.  496;  game  v.  Goodspeed,  153  Mass.  24; 

Baker  v.  Fireman's  Ins.  Co.,  79  Calif.  White  v.  Brown,  2  Cusb.  (Mass.)  412 ; 

34.  Cushing  v.  Thompson,  34  Maine,  496. 

*  Boundbrook  Ins.  Co.  v.  Nelson, '  *  Johnson  v.  North  British  Ins.  Co., 
41  N.  J.  £q.  485.  1  Holmes,  C.  C.  117 ;  Tuck  v.  Hart. 

»  Sussex  Ins.  Co.  v.  Woodruff,  26  ford  Ins.  Co.,  56  N.  H.  326;  Wheeler 

N.  J.  Law  (2  Dutch.),  541,  criticised  o.  Watertown  Ins.  Co.,  131  Mass.  I ; 

in  Ins.  Co.  o.  Stinson,  103  XJ.  S.  25.  Carpenter  v.  Continental  Ins.  Co.,  61 

*  Nelson  v.  Boundbrook  Ins.  Co.,  Mich.  685 ;  Westchester  Ins.  Co.  o. 
43  N.  J.  £q.  256,  reversing  for  that  Foster,  90  Ills.  121 ;  Niagara  Ins.  Ca 
reason  8.  c,  41  N.  J.  £q.  485.  v.  Scammon,  28  No.  S.  Rep.  919. 
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the  mortgagor,  as  well  as  for  his  own  protection,^  though  this 
is  by  a  parol  agreement  unknown  to  the  insurers,  the  mort- 
gagor will  have  the  right,  in  case  of  a  loss,  to  have  the 
avails  of  the  policy  applied  for  his  relief  towards  the  dis- 
charge of  his  indebtedness.'  So,  if  the  owner  of  land,  after 
executing  an  agreement  for  its  sale,  but  before  making  a  con- 
veyance, insures  the  buildings  standing  upon  the  land,  and 
not  merely  the  purchase-money  agreed  to  be  paid  to  him,  he 
may  upon  a  loss  recover  the  whole  amount  of  the  insurance, 
and  will  hold  any  surplus  over  the  balance  pf  the  purchase- 
money  due  to  him  in  trust  for  the  vendee  of  the  premises ;  * 
and  the  insurance  company  will  have  no  right  of  subrogation 
to  his  claim  upon  the  vendee  for  such  purchase-money.^ 
Where  the  owners  of  real  estate  holding  insurance  against 
the  loss  of  the  buildings  by  fiire,  assigned  the  policy  to  a 
mortgagee  of  the  estate,  and  a  loss  having  occurred,  the  as- 
signee brought  suit  upon  the  policy  in  the  name  of  the  in- 
sured, and  obtained  judgment  thereon,  and  then,  instead  of 
collecting  this  judgment,  coerced  the  payment  from  the  in- 
sured by  a  foreclosure  of  his  mortgage,  the  insured  was  held 
to  be  entitled  to  the  benefit  of  this  judgment  although,  while 
the  assignee  held  the  policy,  he  had  effected  other  insurance 
upon  the  property,  without  notice  to  the  insurers.* 

• 

^  Waring  V.  Loder,  53  N.  Y.  581 ;  45  Maine,  447 ;    Honore  v.  Laroar 

Clinton  v.  Hope  Ins.  Co.,  45  N.  Y.  Ins.  Co.,  51  Ills.  409 ;  ^tna  Ins.  Co. 

454,  467;  Be  Wolf  v.  Capitol  City  Ins.  v.  Baker,  71  Ind.  102  ;  Klein  v.  Union 

Co.,  16  Hun  (N.  Y.),  116.  Ins.  Co.,  3  Ontario,  234;  Richardson 

*  Holbrook    v.    Am.  Ins.   Co.,  1  v.  Home  Ins.  Co.,  21  Upper  Canada 

Curtis.  C.  C.  193 ;  Phoenix  Ins.  Co.  (C.  P.),  291 ;  Hazard  v.  Canada  Ins. 

V.  Chadboume,  31  Fed.  Rep.  300 ;  Co.,  39  Upper  Canada  (Q.  B.),  419. 

Hay  V,  Stor  Ins.  Co.,  77  N.  Y.  235 ;  See  Morrison  v.  Tenn.  Ins.  Co.,  18 

Kernochan  v.  N.  Y.  Ins.  Co.,  17  N.Y.  Mo.  262. 

428  (affirming  8.  c.  5  Duer  (N.  Y.),         »  Reed  v.  Lukens,  44  Penn.  St 

1);  Phcenix  Ins.  Co.  r.  Parsons^  56  200. 

N.  Y.  Super.  Ct.  423 ;  Grosvenor  ©.         *  Ins.  Co.  v.  Updcgrafl^  21  Penn. 

Atlantic  Ins.   Co.,   37  N.  Y.   391;  St.  513. 

Norwich  Ins.  Co.  v.  Boomer,  52  lUs.         *  Roberts  o.  Traders'  Ins.  Co.,  17 

442 ;  Concord  Ins.  Co.  v.  Woodbury,  Wend.  (N.  Y.)  631. 
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§  286.    Inswanoe  obtained   by  Mortgagor  for  Benefit  of  the 

Mortgagee.  —  If  the  owner  of  an  equity  of  redemption  has  pro- 
cured insurance  upon  the  buildings  standing  on  the  mort- 
gaged premises,  payable  in  case  of  loss  to  the  mortgagee,  as 
additional  security  to  the  latter,  it  is  the  right  of  the  former 
to  have  the  proceeds  of  the  policy,  in  case  of  a  loss,  applied 
to  the  payment  of  the  mortgage-debt ;  ^  nor  will  this  right  be 
affected  by  the  fact  that  the  policy  contains^  stipulation  that 
no  conveyance  of  the  property  shall  affect  the  right  of  the 
mortgagee  to  recover  for  a  loss;  but  if,  after  the  issuing  of 
such  a  policy,  the  equity  of  redemption  is  sold  and  conveyed, 
and  a  loss  then  occurs,  and  the  insurance  company,  upon 
paying  the  amount  of  this  loss  to  the  mortgagee,  takes  from 
him  an  assignment  of  the  mortgage  and  of  the  policy,  the 
purchaser  of  the  equity  of  redemption  may  redeem  from  the 
mortgage  by  paying  to  the  insurance  company  as  assignee 
of  the  mortgage  the  amount  remaining  due  upon  the  mort- 
gage-debt after  deducting  therefrom  the  payment  received  by 
the  mortgagee  from  the  company.'  An  action  at  law  upon  a 
policy  insuring  the  mortgagor,  but  made  payable  in  case  of 
loss  to  the  mortgagee,  and  remaining  in  force  for  the  protec- 
tion of  both,  may  be  maintained  in  the  name  of  either  of 
them,'  though  it  has  been  intimated  that  the  consent  of  the 
mortgagee  is  necessary  to  the  maintenance  of  an  action  upon 
such  a  policy  by  the  mortgagor  in  his  own  name.^    So  long 

•  Conn.  Ins.  Co.  v.  Scammon,  117  Johnson,  77  Ills.  598  ;  Travellers*  Ins. 
U.  S.  634 ;  Peannan  ».  Gould,  42  Co.  v.  California  Ins.  Co.,  1  Nor.  Dak. 
N.  J.  Eq.  4.  151;  North  British  Ins.  Co.  9.  Fel- 

•  Graves  v.  Hampden  Ins.  Co.,  10  rath,  77  Ala.  194 ;  Winne  v,  Niagara 
Allen  (Mass.),  281.  Ins.  Co.,  91  N.  Y.  185 ;  Ennisr.  Har- 

•  Marten  v.  Franklin  Ins.  Co.,  38  mony  Ins.  Co.,  3  Bosw.  (N.  I.)  516 ; 
N.  J.  Law  (9  Vroom),  140 ;  State  Flynn  v.  North  Amer.  Ins.  Co.,  115 
Ins.  Co.  V.  Maackens,  38  N.  J.  Law,  Mass.  449. 

564.  See  Meriden  Bank  v.  Stone  *  Patterson  v.  Triumph  Ins.  Co., 
Ins.  Co.,  50  Conn.  396 ;  Kane  v.  Hi-  64  Maine,  600 ;  Coates  v.  Pennsyl- 
bemia  Ins.  Co.,  38  N.  J.  Law,  441 ;  vania  Ins.  Co.,  68  Md.  172 ;  Graves 
Hopkins  Mfg.  Co.  v.  Aurora  Ins.  Co.,  v.  American  Live  Stock  Ins.  Co.,  46 
48  Mich.  148;  St.  Paul  Ins.  Co.  v.    Minn.  130;  Jackson  ».  Farmers' Ins. 

23 
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as  the  mortgagee  is  unsatisfied,  he  has  the  right  to  keep  the 
control  of  such  an  action,  and  to  receive  the  avails  thereof.^ 

§  237.  Where  tbe  Policy  stipulates  for  the  Bnbrosiation  of  tbe 
Xneurers.  —  A  policy  of  insurance  taken  out  by  the  mortgagor 
or  the  owner  of  the  equity  of  redemption,  and  made  payable 
in  case  of  loss  to  the  mortgagee,  which,  besides  a  stipulation 
that  a  forfeiture  as  to  the  mortgagor  shall  not  affect  the  right 
of  the  mortgagee  to  recover  for  a  loss,  contains  also  the  pro- 
vision that,  in  case  of  the  payment  to  the  mortgagee  of  a  loss 
for  which  the  insurers  would  not  be  liable  to  the  mortgagor, 
the  insurers  shall  be  subrogated  to  the  rights  of  the  mort- 
gagee and  entitled  to  an  assignment  of  the  mortgage,  is  not 
available  to  the  mortgagor,  after  a  forfeiture  of  his  right 
under  the  policy ; '  and,  upon  the  payment  of  such  a  loss  by 
the  insurers  to  the  mortgagee,  they  may  take  an  assignment 
of  the  mortgage,  and  collect  from  the  mortgagor  the  whole 
amount  of  the  debt  secured  thereby.^  If  the  mortgagee  has 
destroyed  the  insurers'  right  of  subrogation  to  the  mortgage, 
he  can  no  longer  hold  the  insurers  liable  upon  the  policy.^ 
The  same  rule  will  be  applied  to  a  policy  of  insurance  pro- 
cured by  a  mortgagor  and  made  payable  in  case  of  loss  to  a 
mortgagee,  which  has  become  forfeited  by  its  terms,  but 
which  has  been  kept  alive  as  to  the  mortgagee  by  an  agree- 

Co.,  5  Gray  (Mass.),  68;  Turner  o.  Co.,  5  R.  I.  394;  National  Ins.  Co.  v. 

Quincy  Ins.  Co.,  109  Mass.  568.  But  Crane,  16  Md.  260 ;  Richelieu  Nav. 

see  Friemansdorf  v.  Watertown  Ins.  Co.  v,  Thames  Ins.  Co.,  58  Mich.  133  ; 

Co.,  9  Biss.  C.  C.  167 ;  Chrisman  v.  Price  v.  Phoenix  Ins.  Co.,  17  Minn. 

State  Ins.  Co.,  16  Oreg.  283.  497 ;  Fletcher,  /.,  in  Barrett  v.  Union 

»  Ripleyw.  Astorlns.Co.,  17  How.  Ins.  Co.,  7  Cush.  (Mass.)  175,  181; 

Pr.  (N.  Y.)  444  ;  Cone  v.  Niagara  Ins.  cited  approvingly  in  Phillips  v,  Mcr- 

Co.  60  N.  Y.  619  ;  Frink  v.  Hamp-  rimack  Ins.  Co.,  10  Cush.  (Mass.)  358. 

den  Ins.  Co.,  45  Barb.  N.  Y.  384 ;  «  Phoenix  Ins.  Co.r.  Floyd,  19  Huu 

Hammel  ».  Queen  Ins.  Co.,  50  Wise.  (N.  Y.),  287. 

240 ;  Hartford  Ins.  Co.  ».  Olcott,  97  •  Allen  v,  Watertown  Ins.  Co.,  132 

His.  439;  Hadley  v.  N.  H.  Ins.  Co.,  Mass.  480;  Ulster  Ins.  Ca  v.  Leake, 

55  N.  H.  110 ;  Chamberlain  v.  N.  H.  73  N.  Y.  161 ;  Springfield  loa.  Co.  v. 

Ins.  Co.,  55  N.  H.  249 ;  Motley  v.  Allen,  43  N.  Y.  389. 

Manufacturers'  Ins.  Co,  29  Maine,  ^  Lett  v.  Guardian  Ins.  Co.,  52 

337 ;  Brown  v.  Roger  Williams  Ins.  Hun,  570. 
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ment  between  him  and  the  insurers  that  his  interest  shall  be 
absolutely  insured,  and  that  the  insurers  may  be  subrogated 
to  his  rights  upon  their  payment  to  him  of  a  loss,  if  the 
policy  become  avoided  as  to  the  mortgagor.^  This  stipula- 
tion for  the  benefit  of  the  mortgagee,  though  contained  in  a 
policy  issued  to  the  mortgagor,  is  an  independent  agreement 
between  the  insurers  and  the  mortgagee,  which  is  binding 
upon  them,^  but  with  which  the  mortgagor  has  no  concern.' 
And  if  the  mortgagee  has  himself  insured  his  interest  as  such 
by  a  policy  providing  that  upon  the  payment  to  him  of  a  loss 
he  shall  assign  his  mortgage  to  the  insurers,  they  will,  upon 
paying  to  him  the  amount  of  a  loss  and  taking  an  assignment 
of  his  mortgage,  be  entitled  to  all  his  original  rights  under 
the  mortgage  for  the  whole  of  the  debt  secured  thereby.*  But 
the  mortgagee's  debt  must  be  paid  in  full  before  the  insurers 
can  compel  him  to  make  over  to  them  any  share  or  propor- 
•tion  in  the  mortgage  or  the  mortgage-debt.^ 

§  238.  Between  Lessor  and  Zieesee  or  Vendor. and  Purchaser. 
—  If  the  lessee  of  buildings  has  by  the  terms  of  his  lease  the 
option  to  purchase  them,  and  they  are  insured  for  the  benefit 
of  the  lessor,  the  lessee  cannot,  after  the  buildings  have  been 
burned,  and  the  lessor  has  received  the  amount  of  his  insur- 
ance, require,  by  then  exercising  his  option  to  purchase,  the 
insurance-money  to  be  applied  towards  the  satisfaction  of  his 
purchase-money  and  the  arrears  of  his  rent.®  But  if  the  in- 
surance was  procured  by  the  lessee  in  accordance  with  his 
agreement,  and  for  his  benefit  after  exercising  his  option  to 


^  Ulster  Savings  Institution  v. 
L-ake,  73  N.  Y.  161.  See  Foster  v. 
Equitable  Ins.  Co.,  2  Gray  (Mass.), 
216. 

«  Dick  V.  Franklin  Ins.  Co.,  81  Mo. 
103,  affirming  s.  c,  10  Mo.  Ap.  376. 

»  Phoenix  Ins.  Co.  v.  Floyd,  83  N.Y. 
613,  affirming  s.  c.  19  Hun  (N.  Y.), 
287.  See  Graham  v.  Firemen's  Ins. 
Co.,  8  Daly  (N.  Y.).  421. 


•  Foster  v.  Van  Reed,  70  N.  Y.  19 ; 
Thornton  v.  Enterprise  Ins.  Co.,  71 
Penn.  St.  234 ;  Dick  v.  Franklin  Ins. 
Co.,  10  Mo.  Ap.  376;  affirmed  in  81 
Mo.  103.  See  Traders  Ins.  Co.,r.  Race, 
31  No.  E.  Rep.  392. 

•  Phoenix  Ins.  Co.  v.  First  Na- 
tional Bank,  85  Va.  765. 

•  Gilbert  v.  Port,  28  Ohio  St.  276. 
See  Poole  v,  Adams,  12  W.  R.  683. 
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purchase,  he  will,  upon  the  exercise  of  this  option  after  the 
occurrence  of  a  loss,  be  entitled  to  the  benefit  of  such  insur- 
ance.^ In  one  case,  it  appeared  that  a  lessee  had  by  the 
terms  of  his  lease  the  option  of  purchasing  the  leased  prem- 
ises for  a  stipulated  price  by  giving  certain  notice  of  his  in- 
tention to  do  so.  The  lessor  covenanted  to  insure,  and  did 
insure.  The  buildings  were  burned  down;  and  the  lessor 
received  the  insurance-money.  The  lessee  then  gave  season- 
able notice  of  his  intention  to  purchase,  and  claimed  the 
benefit  of  the  insurance-money  as  part  payment  of  the  stipu- 
lated price ;  but,  the  lease  containing  no  provision  as  to  the 
disposition  of  the  insurance-money,  it  was  held  that  the 
lessee  was  not  entitled  to  it.^  If  in  such  a  case  the  purchase 
is  completed  after  the  insurers  have  paid  to  the  vendor  the 
amount  of  the  loss,  and  the  vendor  receives  from  the  pur- 
chaser the  full  amount  of  the  agreed  price  without  any  abate- 
ment  for  the  loss  of  the  buildings  destroyed,  the  insurers 
may  by  subrogation  claim  from  the  insured  vendor  the  full 
benefit  of  the  salvage  that  he  has  thus  received  from  the  pur- 
chaser, and  so  recover  back  from  him  the  amount  of  the  loss 
which  they  have  previously  paid  him.*  The  tenant  has  no 
interest  in  insurance  procured  for  the  benefit  of  the  landlord,^ 
just  as  the  landlord  has  no  equitable  claim  upon  the  tenant's 
insurance  of  his  own  interest,^  and  just  as  vendor  and  vendee 
have  respectively  no  equitable  claim  upon  insurance  procured 
by  either  upon  his  own  interest,  *  unless  by  agreement  be- 

*  Reynard  v,   Arnold,  L.  K.  10  demandable  of  right,  but  a  mere  gift, 

Ch.  386.  and  so  not  the  subject  of  subrogation. 

«  Edwards  v.  West,  7  Ch.  Div.  *  Darrell  v.  Tibbetts,  5  Q.  B.  Div. 

858,  criticising  Lawes  v.  Bennett,  1  660;  Leeds  r.  Cheetham,  1  Sim.  146; 

Cox,  167,  and  explaining  Reynard  ».  Miltenberger  v.  Beacom,  9  Penn.  St. 

Arnold,  supra.  198  ;  Tongue  v.  Nutwell,  31  Md.  302 ; 

«  Castellain  v.  Preston,  11  Q.  B.  Ely  t;.  Ely,  80  Ills.  582. 

D.  380,  reversing  s.  c,  8  Q.  B.  D.  613,  •  Merchants'  Ins.  Co.  v.  Mazange, 

and  distinguishing  Bumand  v.  Rodo-  22  Ala.  168 ;  Ely  v.  Ely,  80  Els.  532. 

canachi,  7  App.Cas.  333,  on  the  ground  *  King  v.  Preston,  11  La.  Ann  95 ; 

that  the  payment^there  made  by  the  Hammer  v.  Johnson,  44   Ills.  192 ; 

U.  S.  Qovemment  was  not  salvage,  not  Wood  v.  Northwestern  Ins.  Co.,  46 
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tween  them ;  ^  such  as  a  provision  that  any  money  received 
upon  the  policy  shall  be  applied  to  repair  the  injury.^ 

§  239.  Subrogation  of  Ufe  inanran.  —  The  doctrine  of  sub- 
rogation of  the  insurer  has  no  application  to  an  ordinary 
contract  of  life  insurance;^  though  this  is  probably  because 
a  contract  of  life  insurance  is  not,  like  other  insurance,  a 
contract  of  indemnity  merely,  and  it  cannot  be  supposed  to 
have  been  contemplated  by  the  contracting  parties  that  the 
insurer  should  be  subrogated  to  the  remedy  of  the  insured  for 
any  wrong  or  injury  which  might  cause  a  loss.^  Accord- 
ingly, where  a  railroad  company  has  by  its  negligence  caused 
the  death  of  a  passenger  upon  its  road,  insurers  who  have 
thereby  been  compelled  to  pay  a  policy  of  insurance  issued 
by  them  upon  his  life  cannot  maintain  an  action  against  the 
railroad  company  for  the  reimbursement  of  such  payment;^ 
for  though  the  loss  of  the  insurers  was  caused  by  the  railroad 
company's  wrongful  acts,  yet,  as  these  wrongful  acts  affected 
the  insurers  only  by  reason  of  their  artificial  contractual  re- 
lation with  the  insured,  to  whom  the  wrong  was  done,  their 
loss  is  too  remote  and  indirect  a  consequence  of  the  wrong  to 
be  the  foundation  of  an  action.^  Nor  can  the  railroad  com- 
pany set  up  the  insurance  in  diminution  of  the  damages  for 
which  it  is  liable,  unless  so  provided  by  the  statute  creating 
the  liability.  7    But,  as  has  been  already  intimated,  these 

N.  Y.  421 ;  Hayner  v,   Preston,  18  nand  v  Rodocanachi,  7  App.  Cas.  333, 

Gh.  D.  1,  affirming  8.  c,  14  Ch.  D.  340,  341,  citing  Godsall  v.  Boldero,  9 

»97.  East,  72 ;  and  Dalby  v.  India  Life 

*  Benjamin  v.  Saratoga  Ins.  Co.,  17  Ins.  Co.,  15  C.  B.  365. 

N.  Y.  415 ;  Washington  Ins.  Co.  v.         »  Conn.  Ins.  Co.  v.  N.  Y.  &  N.  H. 

Kellej,  82  Md.  421.  R.  R.  Co.,   25   Conn.   265  ;  posiea, 

'  Garden  o.  Ingram,  23  L.  J.  k.  8.  §  244.     And  see  Mobile  Ins.  Co. 

Ch.  478.  r.  Brame,  95  U.  S.  754.    . 

•  See  the  general  language  in  -ZEtna  •  Conn.  Ins.  Co.  v,  N.  Y.  ft  N.  H. 
Ins.   Co.  V.  Hannibal  &  St.  Joseph  R  R.  Co.,  supra ;  posiea,  $  244. 

R.  R.  Co.,  3  Dillon,  C.  C.  1 ;  Harding         ^  Grand  Trunk  Railw.  Co.  v,  Jen- 

V.  Townshend,  43  Yt.  536 ;  Pittsburg  nings,   13  Ap.  Cas.  800 ;  Hicks  v. 

B.  R.  Co.  V.  Thompson,  56  His.  138.  Newport  Railw.  Co.,  4  B.  &  S.  403, 

^  Bee  per  Lard  Blackburn,  in  Bur-  note  ;  Kello^  o.  N.  Y.  Central  R.  K 
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decisions  might  perhaps  better  be  sustained  by  the  apparent 
fact  that  no  subrogation  of  the  insurers  could  have  been  in- 
tended b^  the  parties  to  this  insurance  than  upon  the  reasons 
assigned  by  the  court;  for  it  has  already  been  shown  that  the 
doctrine  of  subrogation  is  wholly  independent  of  any  privity 
or  contractual  relations  between  the  parties  to  be  affected  by 
it.^  And  in  almost  all  cases  of  the  subrogation  of  marine  or 
fire  insurers  to  the  remedies  of  the  insured  against  a  wrong- 
doer whose  tort  has  caused  the  loss,  this  tort  has  affected  the 
insurers  '^  only  by  reason  of  their  artificial  contractual  rela- 
tions with  the  insured,  to  whom  the  wrong  was  done."  But 
in  these  cases  the  subrogation  of  the  insurers  is  contem- 
plated, or  must  be  presumed  to  have  been  contemplated,  by 
the  parties  to  the  contract  of  insurance,  since  otherwise  the 
insured  would,  contrary  to  the  intent  of  the  parties,  receive 
more  than  an  indemnity  for  the  loss,  or  else  the  mere  wrong- 
doer, the  party  primarily  liable  for  the  injury,  would  obtain 
the  benefit  of  the  insurers'  subsidiary  liability;  a  result 
which  would  be  at  variance  with  the  principles  of  manifest 
justice  from  which  the  equitable  doctrine  of  subrogation  haa 
been  evolved.  The  payment  by  a  life  insurance  company  to 
a  creditor  of  the  amount  of  an  insurance  policy  issued  by  it 
to  him  upon  the  life  of  his  debtor,  is  not  pro  tanto  a  satisfac- 
tion of  the  debt,^  unless  the  premiums  have  been  paid  by  or 
for  the  debtor.^  If  the  debtor  pays  off  the  indebtedness  in 
his  lifetime,  he  cannot  require  from  the  creditor  an  assign- 
ment of  such  a  policy,^  unless  it  was  really  obtained  for  him 
or  at  his  expense.^    One  who,  not  being  the  owner  of  a  policy 

Co.,  79  N.  Y.  72 ;  Baltimore  &  Ohio  1002 ;   Morland  v.  Isaac,  SO  Bear. 

R.  R.   Co.  r.  Wightman,  29  Qratt.  388 ;  Coon  ».  Swan,  30  Vt  6. 
(Va.)  431 ;    Sherlock  v.   Ailing,  44         *  Gotlieb  v.  Cranch,  4  De  G.,  M. 

Ind.  184.  &  G.  440 ;  Knox  v.  Turner,  L.  R.  9 

1  Jniea,  §§  1, 11,  93.  Eq  155. 

«  Humphrey  v.  Arabin,  2  Lloyd  ft         *  Courtenay  v.  Wright,  2  Giff.  337 ; 

Gould,  Ir.  Ch.  Plunkett,  318.  Dryadale  r.  Piggott,  8  De  G.,  M.  ft  G. 

*  Bruce  v.  Garden,  22  L.  T.  (n.  s.)  546 ;  Page  v.  Burastine,   102  U.  S. 

595,  overruling  s.  c,  20  L.  T.  (n.  8.)  664 ;  Cammack  v.  Lewis,  15  Wallace, 
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of  insurance,  has  paid  the  premiums  thereon,  will  not  by 
substitution  to  the  rights  of  the  owner  be  entitled  to  a  lien 
thereon  unless  by  reason  of  a  contract  with  the  owner,  or  by 
reason  of  the  right  of  a  trustee  to  indemnity  out  of  the  trust 
property  for  money  expended  by  him  in  its  preservation,  or 
the  right  of  a  mortgagee  to  hold  his  lien  for  any  money  paid 
by  him  for  the  preservation  of  the  property,  or  by  the  subro- 
gation to  the  rights  of  such  a  mortgagee  or  trustee  of  one 
who  has  made  such  advances  at  their  request  and  in  their 
right  ^ 

643.    See  McKenty  v.  Umversal  Ins.  Giff.  578,  note ;   Swan  v.  Swan,  8 

Co.,  3  Dillon,  C.  C.  448.  Price,  518 ;  and  Gill  v.  Downing,  L.  E. 

1  LesUe  v.  French,  23  Gh.  D.  553,  17  £q.  316. 
commenting  on  Tharp,  m  re,  3  Sm*  & 
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§  240.    Btrangen  or  Volunteen  not  entitled  to  Babrogation.  — 

The  doctrine  of  subrogation  is  not  applied  for  the  mere  stran- 
ger or  volunteer,  who  has  paid  the  debt  of  another,  without 
any  assignment  or  agreement  for  subrogation,  being  under 
no  legal  obligation  to  make  the  payment,  and  not  being  com- 
pelled to  do  so  for  the  preservation  of  any  rights  or  property 
of  his  own.^  One  person  cannot,  by  his  unauthorized  pay- 
ment of  the  price  of  land  which  another  has  agreed  to  buy, 
substitute  himself  to  the  vendor's  lien  upon  the  land  J  ^  The 
doctrine  of  subrogation,"  said  Mr.  Chancellor  Johnson,'  *Ms 
a  pure  unmixed  equity,  having  its  foundation  in  the  princi- 

1  Webstei^s  Appeal,  86  Penn.  St.  22 ;  Shinn  v.  Budd,  14  N.  J.  £q. 

409  ;  Hooyer  v.  Epler,  52  Penn.  St.  234. 

522 ;  Chirk  v.  Moore,  76  Ya.  262 ;         >  TniesdeU  v.   Callaway,  6   Mo. 

St.  Francis  Mill  Co.  v.  Sngg,  83  Mo.  605. 

476  ;    Sanford  v.  McLean,  3  Paige         '  Gadsden  o.  Brown,  Speers  £q. 

(N.  Y.),  117 ;  Griffin  v.  Orman,  9  Fla.  (So.  Car.)  37,  41. 
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pies  of  natural  justice,  and  from  its  very  nature  could  never 
have  been  intended  for  the  relief  of  those  who  were  in  a  con- 
dition in  which  they  were  at  liberty  to  elect  whether  they 
would  or  would  not  be  bound ;  and,  so  far  as  I  have  been  able 
to  learn  its  history,  it  has  never  been  so  applied.  If  one 
with  a  perfect  knowledge  of  the  facts  will  part  with  his 
money,  or  bind  himself  by  his  contract  in  a  sufficient  consid- 
eration, any  rule  of  law  which  would  restore  him  his  money 
or  absolve  him  from  his  contract  would  subvert  the  rules  of 
social  order.  It  has  been  directed  in  its  application  exclu- 
sively to  the  relief  of  those  that  were  already  bound,  who 
could  not  but  choose  to  abide  the  penalty.  Sureties,  for  ex- 
ample, who  have  before  become  bound,  are  among  the  special 
subjects  of  its  care.^  .* .  .  Another  example  of  the  applica- 
tion of  the  same  principle  will  be  found  in  the  case  where  two 
creditors  have  mortgages  or  other  liens  upon  the  same  prop- 
erty of  the  same  debtor.  Thus,  if  the  subsequent  creditor 
pay  the  prior  debt,  he  is  entitled  to  be  substituted  to  the 
rights  of  the  prior  creditor,  as  a  means,  without  injury  to  the 
prior  creditor,  of  enabling  him  to  secure  payment  of  his  own 
debt.^  But  I  have  seen  no  case,  and  none  has  been  referred 
to  in  the  argument,  in  which  a  stranger,  who  was  in  a  con- 
dition to  make  terms  for  himself,  and  demand  any  security 
he  might  require,  has  been  protected  by  the  principle. " 

§  241.  The  Voluntary  Payment  of  a  Debt  by  a  Stranger  eae^ 
tingniihea  it  —  Subrogation  by  operation  of  law  exists  in 
favor,  not  of  all  who  pay  the  debt  of  another,  but  only  in 
favor  of  those  who,  being  bound  for  it^  have  therefore  dis- 
charged it.^  The  demand  of  a  creditor  which  is  paid  with 
the  money  of  a  third  person,  and  without  any  agreement  that 

>  AtUeOy  {  86  et  ieq.  v.  McDonongh,  39  How.  Pr.  (N.  T.) 

*  JnUa,  \  12  ei  seq.  389 ;  Enhn  v.  North,  10  Serg.  &  R. 

•  Nolle  V.  Creditors,  19  Mart  (7  (Penn.)  399 ;  United  States  Bank  •. 
Mart  N.  s.),  La.  609 ;  Harrison  r.  Winston,  9  Brook.  C.  C.  259  ;  Klei- 
Bisland,  5  Rob.  (La.)  904  ;  Hough  mannv.  G6i8elmann,46Mo.  App.497; 
V.  ^tna  Ins.  Co.,  57  Bis.  318 ;  Boyd  Gny  v.  Du  Uprey,  16  Oalif.  195. 
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the  security  shall  be  assigned  or  kept  on  foot  for  the  b^iefit 
of  such  third  person,  is  absolutely  extinguished  by  the  pay- 
ment^ It  is  well  settled  that  no  one  can  be  allowed  to 
obtrude  himself  upon  another  as  his  surety;  and  therefore 
if  a  man  voluntarily  pays  the  debt  of  another,  without  any 
agreement  to  that  effect  with  the  debtor,  he  cannot  take  the 
place  of  the  creditor  or  recover  the  money  so  paid  of  the 
debtor,  because  the  law  does  not  permit  one  man  thus  offi* 
ciously  and  without  solicitation  to  intermeddle  with  the 
affairs  of  another.^  One  cannot,  by  voluntarily  paying 
money  or  rendering  service  for  another,  not  having  been  re- 
quested so  to  do,  make  that  other  his  debtor,^  or  subrogate 
himself  to  the  rights  of  the  creditor.^  A  drayman,  having 
contracted  to  haul  and  deliver  to  a*  vessel  certain  cotton, 
hauled  it  to  the  vessel  and  deposited  it  on  the  levee,  at  a 
place  pointed  out  to  him  by  the  officers  of  the  vessel,  and  left 
it  there  at  their  request,  they  declining  to  receipt  for  it  on 
the  ground  that  it  was  too  late  in  the  day.  The  cotton  hav- 
ing been  stolen  in  the  night,  the  drayman  paid  its  value  to  its 
owners,  and  brought  his  action  against  the  vessel,  to  recover 
the  amount  of  this  payment.  But  it  was  held  that  he  could 
not  recover ;  for  the  cotton  had  been  delivered  to  the  vessel ; 
the  vessel  was  liable  to  the  owners  of  the  cotton;  and  the 
payment  by  the  drayman,  being  one  which  he  was  not  bound 
to  make,  did  not  subrogate  him  to  the  right  of  those  owners.^ 

1  Shinn  v.  Badd,  14  N.  J.  Eq.  234 ;  Bland,  Ch.  (Md.)  199,  citing  Stokes 
Conrad  v.  Buck,  21  W.  Ya.  396 ;  o.  Lewis,  1 T.  R.  20 ;  Norton  v,  High- 
Woods  i;.  Gilson,  17  Ills.  218 ;  Kitch-  leyman,  88  Mo.  621. 
ell  V.  Mudgett,  37  Mich.  82 ;  Sim-  •  Binford  v.  Adams,  104  Ind.  41 ; 
mons  V.  Walker,  18  Ala.  664 ;  Morris  Fay  v.  Fay,  43  N.  J.  Eq.  438  ;  Webb 
V.  Lake,  9  Sm.  ft  M.  (Miss.)  521 ;  v.  Cole,  20  N.  H.  490. 
Moran  v.  Abbey,  63  Calif.  56;  Terry  ^  Homestead  Co.  v.  Valley  R.  R. 
V,  O'Neal,  71  Tex.  592.  Co.,  17  Wallace,   153 ;   Langley  v. 

>  United  States  v.  Keehler,  9  Wal-  Chapin,  134  Mass.   82 ;  Hongerford 

lace,  83 ;  Bancroft  v.  Abbott,  3  Allen  v.  Scott,  37  Wise.  341 ;  Traders'  Ins. 

(Mass.),  524 ;  Sonth  Scituate  v.  Han-  Co.  v.  Race,  31  No.  E.  Rep.  392. 
over,  9  Gray  (Mass.),  420 ;  Bland,        ^  Roth  v.  Harkson,  18  La.  Ann. 

Ck,f  in  Winder   r.   Diffenderffer^  2  705. 
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§  242.  Application  off  this  Prinoiple  to  the  Case  of  one  who 
btnde  himself  for  a  Pre-eadsttng  Debt.  —  The  owner  of  an  equity 
of  redemption  which  was  subject  to  several  mortgages  gave 
his  notes  with  an  indorser  to  the  first  mortgagee  for  the  in- 
terest which  was  due  on  that  debt  The  indorser  paid  these 
notes  at  their  maturity ;  but  no  assignment  of  the  mortgage 
was  made  to  him.  On  a  subsequent  sale  of  the  property,  he 
claimed  to  be  subrogated  to  the  rights  of  the  first  mortgagee 
to  the  amount  which  he  had  thus  paid,  and  so  to  have  a  pre- 
ference .  over  the  subsequent  mortgagees  in  the  surplus  pro- 
ceeds of  the  sale  after  the  payment  of  the  first  mortgage. 
But  it  was  held,  that,  as  he  was  not  a  party  to  the  original 
transaction,  and  there  was  nothing  in  the  mortgage  which 
provided  for  making  him  a  surety,  so  as  to  subrogate  him  to 
the  rights  of  the  mortgagee,  he  was  merely  a  volunteer,  and 
accordingly  was  not  entitled  to  the  priority  which  he  claimed. 
He  could  entitle  himself  to  the  benefit  of  the  security  held  by 
the  creditor  only  by  an  agreement  to  that  effect,  or  by  taking 
an  assignment  of  a  corresponding  interest  in  the  mortgage 
when  he  paid  the  note.^  The  same  principle  has  been  de- 
clared in  South  Carolina.^ 

§  248.  AppUoatlon  of  this  Prinoiple  to  the  Case  of  one  who 
loans  Money  to  the  Debtor  for  the  Payment  of  his  Debt  —  The 
mere  loaning  of  money  to  a  debtor  to  be  applied  by  him  in  or 
towards  payment  of  a  debt  which  was  a  lien  upon  his  estate 
does  not  of  itself  subrogate  the  lender  in  whole  or  in  part  to 
this  lien,^  even  though  it  was  understood  between  the  parties 
to  the  transaction  that  it  would  have  this  effect,^  unless  there 
was  such  an  agreement  as  to  operate  a  conventional  subroga- 
tion.^   One  who  has  advanced  money  to  pay  off  liens  upon  a 

1  Swan  V.  Patterson,  7  Md.  164.  «  Unger  v.  Leiter,  38  Ohio  St.  210 ; 

*  Qadsden  v.  Brown,  Speers  £q.  Biffle's  Appeal,  3  Brewst.  (Penn.)  94 ; 
37.  Bowen  v.  Barksdale,  33  So.  Car.  148. 

*  Nash  V.  Taylor,  S3  Ind.  347 ;  ^  Mnrphree  o.  Coantiss,  58  Miss. 
Price  V.  Courtney,  87  Mo.  387 ;  Kline  712 ;  Baker  v.  Ward*  7  Bosk  (Ky.), 
9.  Ragland,  47  Ark.  111.  840. 
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ship  will  not  by  reason  of  this  bare  fact  be  subrogated  to  the 
benefit  of  the  liens,  ^  unless  at  any  rate  it  is  clearly  shown 
both  that  the  money  was  so  used  and  that  it  was  advanced 
for  that  purpose  on  the  credit  of  the  vessel.^  The  lender  of 
money  which  is  applied  by  the  borrower  in  part  payment  of 
the  purchase-money  of  land  is  not  thereby  subrogated  to  the 
vendor's  lien  upon  the  land,^  especially  if  this  would  preju- 
dice the  vendor's  security  for  the  amount  unpaid,^  unless  the 
parties  appear  to  have  so  intended,^  or  unless  a  fraud  would 
otherwise  be  operated.*  One  who  pays  off  a  prior  incum- 
brance upon  property  in  which  he  has  himself  no  interest  to 
be  protected  will  not  by  his  payment  be  subrogated  to  the 
lien  which  he  has  discharged,  as  against  those  having  inter- 
vening interests  in  the  property,^  even  though,  after  the  in- 
cumbrance had  been  really  discharged  by  his  payment  of  the 
debt,  but  not  formally  released,  he  took  an  assignment 
thereof,  without  the  consent  of  the  owner  of  the  property.^ 
Nor  is  the  rule  changed  by  the  fact  of  his  acquiring  an  inter- 
est immediately  upon  his  payment*  If  a  guardian  pays  off 
an  incumbrance  upon  his  own  land  with  his  ward's  money,  it 
has  been  held  that  the  ward  is  not  thereby  subrogated  to  the 
lien  thus  discharged.  ^^    But  if,  when  he  made  his  payment, 

1  The  Wmiam  A.  Harris,  8  Bene-  Ak.  108 ;  Nichols  e.  Dunn,  25  Aik. 

diets,  210;   The  City  of  Salem,  31  129. 

Fed.  Rep.  616.  *  Browcr  v.  Witmcyer,  121  Ind.  8S. 

*  The  Heinrich  Bjom,  8  Prob.  D.  «  See  Carey  v.  Boyle,  53  Wise.  574. 

151 ;  The  St.  Lawrence,  5  Prob.  D.  •  Otis  v.  Gregory,  111  Ind.  505 ; 

250;  The  Anna,  1  Prob.  D.   253;  Netteryille  v.  Barber,  52  Miss.  168; 

The  Lime  Rock,  49  Fed.  Rep.  383 ;  taUea,  }  8. 

Nippert  v.  The  J.  B.  Williams,  42  ^  Downer  •.  Wilson,  33  Yt.  1 ; 

Id.  533,  reversing  s.  c,  39  Id.  823 ;  Wilson   v.  Soper,  44    Maine,   118 ; 

The  Augustine  Kobbe^  39  Id,  559,  North  River  Constmction  Co.,  w  rej 

and  37  Id.  702 ;  The  Menominie,  36  38  N.  J.  Eq.  433 ;  Woods  v.  Gilson, 

Id,  197 ;  The  Wyoming,  36  Id,  493 ;  17  Ills.  218 ;  Wolff  v.  Walter,  56  Mo. 

The  Tangier,  2  Lowell,  7.  292. 

»  Griffin  v.  Proctor,  14  Bush  (Ky.),  ■  Moody  v.  Moody,  68  Maine,  166. 

671 ;    Durant   v.    Davis,   10  Heisk.  •  Gardenville  As»ociaii<m  •.  Walk- 

(Tenn.)  522 ;  Jones  v.  lx>ckard,  89  er,  62  Md.  452. 

Ala.  575 ;   Pettus  o.  McKinney,  74  ^  French  e.  Sheplor,  S3  Lid.  866. 
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he  manifested  an  intention  to  keep  the  prior  lien  alive  for 
his  protection,  as  by  taking  a  quitclaim  deed  or  an  assign- 
ment from  the  prior  incumbrancer,  his  payment  will  be 
deemed  to  have  been  made,  not  in  extinguishment,  but  as  a 
purchase,  of  the  charge,  and  he  may  hold  under  it^  And 
one  who  has  lent  money  to  an  infant  to  be  used  in  purchas- 
ing necessaries  or  in  paying  debts  incurred  for  necessaries, 
the  money  having  been  actually  used  for  that  purpose,  has 
been  allowed  to  hold  the  infant  liable  therefor  by  subroga- 
tion to  the  rights  of  the  person  furnishing  the  necessaries,^ 
though  it  may  be  doubted  whether  this  was  necessary  for  his 
protection.* 

§  243  a.  Application  of  this  Pxinciple  to  the  Purchase  of 
Conpona  on  Secured  Bonda.  —  Where  matured  coupons  on 
secured  bonds  of  a  railroad  or  other  corporation  are  taken  up 
with  money  furnished  without  the  knowledge  of  the  bond- 
holders by  a  third  party,  without  any  assent  on  the  part  of 
the  bondholders  that  this  transaction  should  be  regarded  as 
a  purchase  of  the  coupons,  they  will  not  afterwards  in  the 
hands  of  such  third  party  be  allowed  to  share  in  the  security 
to  the  prejudice  of  the  bondholders.^  If  the  coupons  have 
been  paid  on  presentation  at  the  place  of  payment  with  the 
money  of  a  third  party,  a  private  arrangement  between  him 
and  the  debtors  that  he^  should  be  regarded  as  the  purchaser 
of  the  coupons  will  not  be  enforced  against  the  bondholders.^ 
Such  a  voluntary  act  will  be  regarded  as  a  payment,  not  as  a 
purchase,  unless  so  intended  by  all  parties.^  So  the  mere 
fact  that  money  loaned  to  a  railroad  company  was  actually 


1  Ck)le  V.  Edgerly,  48  Maine,  108 ; 
Capen  v.  Richardson,  7  Gray  (Mass.), 
364;  Freeman  v,  McGaw,  15  Pick. 
(Mass.)  82 ;  Borland  v.  Menrer,  139 
Penn.  St.  513;  Loewenthal  v,  Mc- 
Cormick,  101  Ills.  143. 

<  Price  V.  Sanders,  60  Ind.  810 ; 
Martin  ii.  Gale,  4  Ch.  D.  438. 


*  Randall  v.  Sweet,  1  Denio  (N. 
Y.),  460 ;  Conn  v.  Cobum,  7  N.  H. 
368 ;  Haine  v.  Tarrant,  2  Hill  Law 
(So.  Car.),  400. 

^  Wood  v.  Guarantee  Trost  Co., 
128  U.  S.  416. 

*  Fidelity  Co.  v.  West  Penn.  Railw. 
Co.,  138  Penn.  St.  494. 

*  Cason  0.  Heath,  86  Ga.  438. 


866  THE  LAW  OP  BunKMunoN. 

applied  towards  the  payment  of  interest  upon  its  first  m<»rt- 
gage  bonds  or  of  operating  expenses  will  not  entitle  the 
lender  to  any  preference  over  the  first  mortgage  bonds  by 
way  of  subrogation.^ 

§  244.  (Creditor  not  sabstltotad  to  Remedy  of  his  Debtor 
againat  a  iXTrons-doer.  —  One  who  has  been  injured  by  the  act 
of  a  wrong-doer  has  no  right,  in  consequence  thereof,  to  be 
subrogated  to  the  benefit  of  an  indemnity  which  the  wrong- 
doer may  have  taken  against  the  consequences  of  his  wrong- 
ful act ;  ^  nor,  though  his  debtor  may  by  reason  of  the  wrong 
have  become  unable  to  pay  him,*  or  he  may  have  been  pnt  to 
expense  about  the  person  to  whom  the  wrong  has  been  done,^ 
will  he  therefor  be  substituted  to  the  remedy  of  such  person 
against  the  wrong-doer.^  A  plaintiff  cannot  recover  against 
a  defendant  for  injury  done  by  the  latter  to  a  third  person, 
though  this  injury  causes  also  a  loss  to  the  plaintiff,  by  rea- 
son of  his  contract  relations  with  or  for  such  third  person.® 
A  judgment-creditor  can  maintain  no  action  against  one  who 
has  converted  to  his  own  use  the  goods  of  the  debtor,  though 
the  latter  had  no  other  property,  and  the  creditor  is  thus 
prevented  from  obtaining  the  satisfaction  of  his  demand,^ 
unless  this  was  done  by  fraudulent  arrangement  between  the 
debtor  and  the  wrong-doer,*  or  unless  the  creditor  has  before 
the  conversion  acquired  a  legal  interest  in  the  property  by 

^  Morgan's  Company  v.  Texas  Cen-  Conn.  Ins.  Go.  v.  N.  Y.  ft  N.  H.  IL  B. 

tral  R.  R.  Co.,  137  U.  S.  172.  Co.,  25  Conn.  265  ;  Braem  v.  Mei^ 

>  McGay  r.  Keflback,  14  Abbott  chants  Bank,  127  N.  Y.  508 ;  Ashley 

Pr.  (N.  Y.)  142.  V.  Dixon,  48  N.  Y.  4S0 ;  Dale  v.  Grant, 

*  Green  v.  Kimble,  6  Blackf.  (Ind.)  34  N.  J.  Law,  42 ;  Jemmison  v.  Gray, 
652.  29  Iowa,  537. 

«  Anthony   «.    Slaid,    II    Mete.        ^  Green  v.  Kimble,  6  Blackf.  (Ind.) 

(Mass.)  290 ;  Butler  County  v.  Mc-  552 ;  Wellington  t.  Small,  3  Gush. 

Cann,  23  Ala.  599.  (Mass.)  145 ;  Lamb  v.  Stone,  11  Pick. 

*  Barker  «.  Mathews,  I  Denio  (Mass.)  527;  Martha  «.  CorlcT,  47 
(N.  Y.),  335.  N.  Y.  Super.  Ct  393. 

*  Lumley  v.  Gye,  2  El.  ft  Bl  216 ;  <  Adams  v.  Paige,  7  Pick.  (Mass.) 
Smith  V.  Hard,  12  Met  (Mass.)  371 ;  542.  But  see  Klous  v.  Hennessy,  13 
Cunningham  v.  Brown,  18  Yt.  123 ;  R.  I.  332. 
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means  of  an  attachment  or  levy  thereon ;  ^  and  then  he  sues 
in  his  own  right,  and  not  by  substitution  to  the  remedy  of 
his  debtor.^  The  same  principle  applies  to  an  action  by  a 
carrier  against  his  servant  for  damages  done  by  the  latter  to 
goods  in  his  possession,  for  which  the  carrier  has  satisfied 
the  owner  of  the  goods  ;^  the  action  is  maintained  in  the 
carrier's  own  right 

§  245.  WUen  the  Person  making  Payment  of  the  Debt  of 
another  regarded  aa  a  Stranger  or  Volunteer.  —  It  is  sometimes 
difficult  to  ascertain  when  one  who  has  paid  a  debt  will  be 
considered  to  have  been  a  mere  stranger  or  volunteer.  A 
payment  made  in  pursuance  of  a  moral  obligation,^  or  by  one 
who  was  liable  to  be  compelled  to  make  it,  will  not  be  re- 
garded as  made  by  a  stranger,  and  will  not  extinguish  the 
indebtedness  of  the  party  on  whom  rests  the  ultimate  liabil* 
ity.^  So,  where  a  guardian  has  been  compelled  to  pay  to  his 
ward  a  sum  of  ilioney  due  from  a  former  guardian,  on  account 
of  his  having  neglected  to  compel  the  payment  thereof  by 
the  former  guardian,  he  is  by  his  payment  subrogated  to  the 
right  of  the  ward,  and  may  recover  the  amount  from  the 
former  guardian  or  the  sureties  upon  the  latter 's  bond.^ 
Neither  directors  ^  nor  stockholders  are  strangers  to  the  cor- 
poration ;  they  may  be  subrogated  against  both  the  corpora- 
tion and  other  stockholders  for  payments  of  its  debts  made 
by  them  in  a  fair  effort  to  protect  their  own  interests  in  the 
corporate  property.^    If  the  corporate  officers  take  no  steps  to 

•  Brown  v,  Gasetes,  11  Gush.  *  Heritage  v.  Paine,  2  Ch.  Div. 
(Mass.)  348 ;  Bates  v.  Blonsky,  63  b9i ;  The  Jersey  Gity,  43  Eed.  Rep. 
How.  Pr.  (N.  Y.)  429 ;  Yates  v.  166 ;  Rindge  v.  Coleraine,  11  Gray 
Joyce,  11  Johns.  (N.  Y.)  136.  (Mass.),  158;  Farmers' Bank  v.  Erie 

•  See   Smith   v.    Blake,    1    Day  R.  R.  Go.,  72  N.  Y.  188 ;  GiUett  v, 
(Gonn.),    258;    Piatt   v.  Potts,  13  No.  Am.  Ins.  Go.,  39  Ills.  App.  284; 
Ired.  Law  (Nor.  Gar.)  455 ;   Mat-  Jacques  v.  Fackney,  64  His.  87. 
thews  V.  Pass,  19  Ga.  141.  *  Smith    v.    Alexander,  4   Sneed 

•  See  Gray  v.  Boston    Gas  Go.,  (Tenn.),  482. 

114  Mass.  149 ;  Smith  v.  Foran,  43        ^  Harts  v.  Brown,  77  His.  226. 
Gonn.  244.  •  Redington  9.  Ck)mwell,  90  GaliC 

«  Slack  V.  Kirk,  67  Penn.  St.  380.    49. 
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redeem  within  the  time  allowed  bj  law  corporate  property 
which  has  been  sold  on  execution,  a  stockholder  will,  upon 
paying  the  judgment  and  redeeming  the  property,  be  subro- 
gated to  all  the  rights  of  the  original  purchaser  at  the 
sheriff's  sale.^  If  trust-money  is  used  by  a  trustee  to  pay 
ofiP  liens  upon  his  own  property,  the  ee$tui9  que  trustent  can- 
not be  called  volunteers,  and  may  be  subrogated  to  the  liens 
thus  discharged.^  An  agent  who  pays  money  out  of  his  own 
pocket  to  protect  the  estate  of  his  principal  that  is  in  his 
charge  is  not  a  mere  volunteer,  and  is  entitled  to  all  the 
equities  that  the  same  payment  would  have  given  to  his 
principal.*  The  wife  and  children  of  one  deceased  who  pay 
valid  demands  against  his  estate  out  of  their  individual 
means  have  been  held  not  to  be  mere  volunteers,  and  may  be 
subrogated.*  Said  Thompson,  C.  J.,*  " The  principles  of  sub- 
rogation do  not  apply  in  favor  of  volunteers.  They  can  ob- 
tain the  right  of  substitution  only  by  contract  The  cases 
which  I  have  referred  to  ®  illustrate  who  are  not  to  be  regarded 
as  volunteers  and  strangers.  One  was  the  case  of  an  in- 
dorser,  who  was  substituted  to  the  judgment-creditor  whose 
judgment  the  proceeds  of  his  note  had  paid.  His  indorsement 
was  voluntary.  Another  paid  for  his  own  protection  an  ex- 
ecution on  a  prior  judgment.  He  was  not  legally  compelled 
to  pay.  A  third  and  fourth  advanced  money,  one  in  favor  of 
an  estate,  and  one  to  his  ward.  They  were  all  subrogated, 
and  not  regarded  as  strangers.     I  regard  the  doctrine  as  ap- 

*  Wright  V.  Orovillc  Mining  Co.,  *  Hosier's  Appeal,  56  Penn.  St 
40  Calif.  20 ;  Bush  v.  Wadsworth,  60    76. 

Mich.    255.     But   see    Eastman   v.         *  Cheeseborough    v.    Millard,    1 

Crosby,  8  Allen,  206.  Johns.  Ch.  (N.  Y.)  409;  Cottrell's 

*  Oury  r.  Sanders,  77  Tex.  278.  Appeal,  S3  Penn.   St.   294;    Silver 

*  Curry  ».  Curry,  87  Ky.  667.  Lake  Bank  v.  North,  4  Johns.   Ch. 

*  Burwell  v.  Snow,  107  Nor.  Car.  (N.  Y.)  370 ;  Payne  p.  Hathaway,  3 
82;  Brown  r.  Frost,  95  Ind.  248;  Vt  212;  Wallace's  Appeal,  6  Penn.  St 
Carithers  r.  Stuart,  87  Ind.  424 ;  103 ;  Kelchner  r.  Forney,  29  Penn. 
Bayles  v.  Huated.  40  Hun  (N.  Y.),  St.  47 ;  Greiner'a  Estate,  3  Watts 
376.  (Penn.),  414. 
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plicable  in  all  cases  where  a  payment  has  been  made  under  a 
legitimate  and  fair  effort  to  protect  the  ascertained  interests 
of  the  party  paying,^  and  where  intenrening  rights  are  not 
thereby  jeopardized  or  defeated.  Such  payments,  whatever 
their  effect  might  be  at  law  in  extinguishing  the  indebted- 
ness to  which  they  apply,  will  not  be  so  regarded  in  equity, 
if  contrary  to  equity  to  regard  them  so. "/But  the  payment 
must  be  made  by  one  who  really  has  an  interest  in  dischar- 
ging the  demand  which  he  pays ;  ^  otherwise  there  will  be  no 
subrogation,'  as  if  he  makes  his  payment  under  the  mistaken 
belief  that  he  is  bound  as  suretyA^ 

§  246.  InstanoM  of  the  Babrogatlon  of  a  Person  on  his  Paying 
the  Debt  of  another.  —  A  groom  who  has  paid  a  farrier's  bill 
for  shoeing  a  horse  under  his  charge  will  not  be  regarded  as 
a  volunteer,  but  will,  after  he  has  fully  satisfied  the  farrier, 
be  subrogated  foorhis  reimbursement  to  the  farrier's  lien 
upon  the  horse. ^ /The  clerk  of  a  steamboat  who  has  advanced 
the  money  for  the  payment  of  the  wages  of  the  crew  on  an 
order  drawn  by  the  captain  upon  the  owners  of  the  boat,  will 
be  substituted  to  the  rights  of  the  crew  as  their  equitable  as- 
signee ;  ^  but  not  so  if  the  money  had  been  advanced  by  one 
not  connected  in  any  manner  with  the  boat,^  or  under  circum-  1 
stances  showing  that  no  such  subrogation  was  contemplated.  V 
The  payment  of  a  planter's  drafts  in  favor  of  his  laborers 
will  not  subrogate  the  party  paying  the  drafts  to  the  privilege 
of  the  workmen.'    A  county,  having  paid  to  the  State  the 

1  Pease  v,  Egan,  131  N.  T.  262 ;        *  Abbott  o.  Baltimore  Steam  Packet 

Dodge9.Zimmer,110N.Y.43;  Drake  Co.,  4  Md.  Ch.  Dec.  310.    See  The 

V.  Paige,  52  Him  (N.  T.),  292.  Woodland,  104  tJ.  S.  180 ;  The  J.  A. 

*  Glingman  o.  Hopkie,  78  lUs.  162.  Brown,  2  Lowell,  464. 

*  Bayaid  v.  McGraw,  1  Bis.  Ap.        ^  Steamboat  White  v.  Leyy,  10 
134.  Ark.  (6  EngUah)  411. 

^  Dawson   v.  Lee,    83  Ey.    49.        <  The  Sarah  J.  Weed,  2  Lowell, 

Contra^  Capehart  o.  Mhoon,  5  Jones  555. 
Iq.  (Nor.  Car.)  178.  *  Shaw  v.  Grant,  13  La.  Ann.  52 ; 

*  Hoover  «.  Epler^  62  Penn.  St.  Rheeling's   Appeal,    107  Penn.   St. 
622.  161. 
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amount  of  a  State  tax  for  which  its  treasurer  was  in  default^ 
may  be  subrogated  to  the  remedy  of  the  State  against  the 
sureties  upon  the  treasurer's  official  bond;  for,  while  the 
ultimate  liability  was  upon  the  treasurer,  the  payment  was 
for  the  relief  of  the  county,  and  so  could  not  be  deemed  to 
have  been  voluntarily  made.^  So,  where  the  general  agent 
of  an  insurance  company  had  appointed  a  local  agent  and 
taken  from  him  a  bond  running  to  the  company,  conditioned 
that  the  local  agent  should  pay  over  to  the  company  all 
moneys  receiyed  by  him,  and  the  general  agent  had  paid  to 
the  company  certain  premiums  received  by  the  local  agent 
but  not  accounted  for  by  him,  it  was  held,  in  a  suit  upon  this 
bond  brought  in  the  name  of  the  company  for  the  benefit  of 
the  general  agent,  that  since  the  latter  had  the  appointment 
of  the  local  agents,  and  was  bound,  not  only  by  contract  witii 
the  company,  but  in  order  to  keep  his  own  position,  to  pay 
over  all  moneys  received  by  his  subordinates,  his  settlement 
with  the  company  for  the  local  agent's  defalcation  did  not 
discharge  the  bond,  but  he  should  be  subrogated  to  the  rights 
of  the  company  against  the  sureties  upon  the  bond.^  A  new 
corporation,  having  paid  the  debts  of  an  old  corporation 
whose  place  it  was  organized  to  take,  may  be  subrogated  to 
the  rights  of  the  old  corporation,  though  its  only  title  was 
under  an  invalid  receiver's  deed.*  Where  one,  believing 
that  he  was  a  surety  upon  an  administrator's  bond,  settled 
with  the  next  of  kin,  who  entertained  the  same  belief,  it  was 
held,  the  discovery  having  been  made  that  he  was  not  such 
surety,  and  the  administrator  having  become  insolvent,  that, 
having  made  the  settlement  and  paid  his  money  under  a  mis- 
take of  fact,  he  was  not  to  be  deemed  an  intermeddler,  but 
must  be  regarded  in  equity  as  a  purchaser  for  value  of  the 

1  Elder  v.  Commonwealth,  55  Penn.         *  Hough  v.  jfitna  Ida.  Co.,  57  His. 
St.  485;  Hughes  o.  Commonwealth,    318. 

48  Penn.  St  66.  *  St.  Louis  Coal  Co.  «.  Sandoval 

Coal  Co.,  116  His.  170. 
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claims  of  the  next  of  kin  against  the  administrator  and  the 
real  sureties,  and  that  he  had  an  equity  to  be  subrogated  to 
the  rights  of  the  next  of  kin  under  the  administration-bond.^ 
And  the  general  proposition  has  been  laid  down  that  one 
whose  money  has  discharged  claims  against  a  trust  estate, 
which  it  was  bound  to  pay,  though  he  cannot  maintain  an 
action  at  law  against  the  trust  estate  or  the  ce9tui  que  trmt^ 
will  be  subrogated  in  equity  to  the  rights  of  the  holders  of 
such  claims;^  but  this  must  be  limited  to  the  case  of  one 
who  has  an  interest  in  making  the  payment  on  which  he  rests 
his  claim.  ^ 

§  247.  Subrogation  of  one  paying  a  Debt  at  the  Inatanoa  of 
the  Debtor.  —  One  who  pays  a  debt  at  the  instance  of  the 
debtor,  under  such  circumstances  that  it  appears  to  have 
been  contemplated  by  the  parties  that  he  should  become  en- 
titled to  the  benefit  of  the  security  for  the  debt  held  by  the 
creditor  from  the  debtor,  may,  as  against  the  debtor  and  the 
debtor's  estate,^  be  subrogated  to  the  benefit  of  such  security 
and  of  the  debt  which  he  has  discharged.  ^  And  a  party  who 
has  paid  a  debt  at  the  request  of  the  debtor,  under  circum- 
stances which  would  operate  a  fraud  upon  him  if  the  debtor 
were  afterwards  allowed  to  insist  that  the  security  for  the 
debt  was  discharged  by  his  payment,  may  also  be  subrogated 
to  the  security,  as  against  that  debtor.^  But  this  subrogation 
will  not  be  allowed  against  one  interested  in  the  property 
held  as  security,  who  was  a  stranger  to  the  transaction  by 
which  the  payment  was  made,  and  who  was  under  no  obliga- 

1  Capehart  v.  Mhoon,  5  Jones,  Eq.  Wilson  v.  Brown,  13  N.  J.  Eq.  977 ; 

(Nor.  Car.)  178.    Conira,  Dawson  v.  Candle  ».  Murphy,  89  His.  352 ;  LUy 

Lee,  83  Kj.  49.  r.  Dunn,  96  Ind.  220  ;  Rodman  v. 

•  Hines  v.  Potts,  56  Miss.  846.  Sanders,  44  Ark.  504 ;  Roy  v.  Clarke, 

•  Antea,  {{  12,  245.  See  Parks  75  Tex.  28;  Wahrmnnd"».  Merritt, 
V.  Watson,  20  Fed.  Rep.  764.  60  Tex.  24, 27;  Dillon  v.  Kanffman,  58 

•  Pearl ».  Hervey,  70  Mo.  160.  Tex.  696. 

•  Stebbins  ».  Willard,  53  Vt.  665 ;  •  Stevens  v.  King,  84  Maine,  291 ; 
Zell's  Appeal,  111  Penn.  St.  532 ;  Lockwood  v.  Marsh,  3  Nevada,  138 ; 
Denton  ».  Cole,  30  N.  J.  Eq.  244 ;  Oury  r.  Sanders,  71  Tex.  278. 
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tion  for  the  payment  of  the  debt,^  unless  it  appears  that  the 
payment  was  made,  not  as  an  extinguishment  of  the  debt, 
but  in  reliance  upon,  and  as  a  purchase  of,  the  security.^ 
This  is  a  species  of  conventional  subrogation,  being  a  subro- 
gation by  an  implied  convention  or  agreement'  Accord* 
ingly,  it  will  not  be  allowed  if  it  appears  not  to  have  been 
intended  by  the  parties,^  though  this  intention,  if  not  ex- 
pressed, may  ordinarily  be  determined  from  the  circumstances 
attending  the  transaction.^  Nor  can  one  be  subrogated  to  an 
equitable  lien  merely  because  he  has  advanced  to  the  real 
creditor  the  money  with  which  the  loan  was  made.  ^ 

§  248.  Conventloiua  Subrogation.  —  It  has  been  said  that 
whenever  a  payment  is  made  by  a  stranger  to  a  creditor  in 
the  expectation  of  being  substituted  to  the  place  of  the  credi- 
tor, he  is  entitled  to  such  substitution.^  But  the  doctrine 
generally  adopted,  and  that  of  these  very  cases  when  limited 
to  the  point  actually  decided,  is  that  a  conventional  subroga- 
tion can  result  only  from  a  direct  agreement,  express  or 
implied,  made  with  either  the  creditor  or  the  debtor,'  and 
that  it  is  not  sufficient  that  a  person  paying  the  debt  of  an- 
other should  have  merely  the  understanding  on  his  part  that 
he  is  to  be  subrogated  to  the  rights  of  the  creditor,^  though, 
if  the  agreement  has  been  made,  a  formal  assignment  will 
not  be  necessary.  ^^  And  the  agreement  may  be  shown  by 
subsequent  acts  which  indicate  a  prior  agreement.     Thus, 

»  Wolff  V.  Walter,  56  Mo.  292.  CJoc  v.  New  Jersey  Midland  K  R,  Co., 

•  Caudle  v.  Murphy,  89  Bis.  362.  27  N.  J.  Eq.  110;  Owens  v.  Bedell,  19 

•  Brice's  Appeal,  95  Penn.  St.  145.  Can.  S.  C.  137. 

•  White  V.  Cannon,  125  Ills.  412 ;         •  Texas  &  St.  Louis  R.  R.  Co.  v. 
White  V.  Curd,  86  Ky.  191 ;  Bunn  v.  McCaughey,  62  Tex.  621. 
Lindsay,  95  Mo.  250 ;  Ashton  v.  Clay-         •  New  Jersey  Midland  R.  R.  Co. ». 
ton,  27  Kans.  626.  Wortendyke,  27  N.  J.  Eq.  658,  levers- 

»  Wilcox  V.  Logan,  91  Nor.  Car.  ing  in  part  Coe  v.  New  Jersey  Mid- 
449,  land  R.  R.  Co.,  supra, 

•  Van  Winkle  v.  WUliams,  38  N.  "  Neely  v.  Jones.  16  W.  Va.  625 ; 
J.  Eq.  105.  Woods  ».  Ridley,  27  Miss.  120 ;  Mor- 

^  Tradesmen's  Building  Associa-  row  v,  U.  S.  Mortgage  Co.,  96  Lid. 
tion  V.  Thompson,  82  N.  J.  Eq.  133 ;    21. 
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where  a  stranger  pays  the  amount  of  an  execution  which 
has  been  put  into  the  hands  of  a  sheriff,  a  subsequent  as- 
signment of  the  judgment  by  the  plaintiff  therein  to  the  per- 
son making  the  payment  will  be  regarded  as  showing  that 
the  payment  was  made  in  purchase,  and  not  in  discharge  of 
the  judgment  ^  And  no  claim  by  subrogation,  whether  con- 
ventional or  by  operation  of  law,  to  the  securities  held  or 
the  remedies  enjoyed  by  a  creditor  for  the  collection  of  his 
demand,  can  be  enforced,  until  the  whole  demand  *of  the 
creditor  has  been  satisfied.^  Until  then  there  can  be  no  in- 
terference with  the  creditor's  rights  or  securities  which 
might,  even  by  possibility,  prejudice  or  in  any  way  embarrass 
him  in  the  collection  of  the  residue  of  his  demand.'  Sub- 
ject to  these  limitations,  any  agreement,  whether  made  by 
the  debtor  or  the  creditor,  for  the  substitution  of  the  person 
advancing  money  for  the  payment  of  a  debt  to  the  securities, 
remedies,  or  priorities  of  the  creditor,  will,  to  the  extent  of 
the  agreement,  be  enforced  in  equity,^  even  against  parties 
having  intervening  interests  in  the  property  held  as  security. '^ 
§  249.  Conventional  Bnbrogation  upon  Payment  of  a  Debt,  and 
a  Remedy  for  the  Payment  itself  cannot  co-ezljit  —  One  who 
claims  under  an  assignment  of  a  debt  and  of  the  securities 
which  were  held  for  its  payment,  or  under  a  conventional 
subrogation  to  the  rights  of  the  creditor,  which  is  equivalent 
to  such  an  assignment,^  cannot  also  claim  the  benefit  of  the 
payment  which  he  has  made  for  such  assignment  or  conven- 
tional subrogation  as  a  distinct  ground  of  relief  against  the 
debtor.     If  he  elects  one  remedy,  he  cannot  also  enjoy  the 

1  Carter  v.  Halifax,  1  Hawks  (Nor.  Waterloo  Society,  50  Iowa,  868,  and  68 

Car.),  483.  Iowa,  700 ;  Bruce  v.  Bonney,  18  Gray 

«  Jniea,  §§  70, 118, 187.  (Mass.),  107 ;  Fuller  v,  HoUis,  67  Ala. 

s  New  Jersey  Midland  R.  R.  Co.  435 ;  McMillan  v.  Qordon,  4  Ala.  716 ; 

V.  Wortendyke,  87  N.  J.  Eq.  658;  Owenv.Cook,  3Tenn.Ch.78;  Wahr- 

Petcrs  V.  Bourne,  11  Bush  (Ky.),  55.  mnnd  v,  Merritt,  60  Tex.  84. 

*  Qrant,  ui  re,  U.  8.  Dist.  Court,        •  Shreve  v.  Hankinaon,  34  N.  J. 

JCass.,  14  Am.  Law  Rev.  801 ;  Mitch-  £q.  76. 
ell  V.  Butt,  45  Ga.  168;  Woiner  v.        •  JnUa,  §  5. 
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other.  ^  He  cannot,  at  the  same  time  that  he  takes  the  bene- 
fit of  the  securities,  claim  also  the  advantages  of  having 
extinguished  them  by  his  payment  This  principle  was 
confirmed  in  a  case  in  which  it  appeared  that  property  was 
conveyed  to  trustees,  to  raise  £75,000,  with  which  to  pay  off 
prior  mortgages^  which,  with  arrears  of  interest,  amoonted 
to  that  sum.  The  trustees  did  not  raise  the  money,  but  al- 
lowed a  third  party  to  pay  off  the  mortgages  and  to  take 
transfers  of  them,  and  then  made  a  deed,  purporting  to  assign 
to  him  the  charge  of  X  75, 000,  and  to  mortgage  the  property 
to  him  for  that  sum.  But  it  was  held  that  he  could  not 
charge  interest  on  that  sum,  but  that,  his  right  to  stand  as 
mortgagee  was  limited  to  the  principal  and  interest  due  upon 
the  mortgages  that  had  been  thus  transferred  to  him.^  On 
the  same  principle,  it  has  been  held  that  a  creditor  who  has 
obtained  possession  of  property  of  an  insolvent  debtor  held 
in  pledge  by  another  creditor,  by  paying  off  the  debt  due  to 
the  latter,  cannot  afterwards  maintain  an  action  to  recover 
the  amount  thus  paid  by  him  without  offering  to  give  up  the 
pledged  property.* 

§  250.  Conventional  Snbrogation  in  Lonioiana.*-  In  Louisiana 
conventional  subrogation  to  the  rights  and  securities  of  a 
creditor  in  favor  of  a  third  person  paying  the  debt  can  take 
place  only  by  an  express  and  formal  agreement  to  that  effect 
entered  into  by  the  creditor^  at  the  time  of  the  payment* 
Accordingly,  in  that  State,  one  who  advances  money  to  a 
debtor  for  the  purpose  of  paying  an  indebtedness  secured  by 
a  mortgage,  under  an  agreement  with  the  debtor  that  he 
shall,  for  his  security,  be  subrogated  to  the  benefit  of  the 

^  AfUeth  §§  41, 110.  438 ;  Sewell  v,  Howaid,  15  La.  Ann. 

*  Thompson  o.  Hndaon,  L.  R.  9    400. 

Ch.  855,  affirming  s.  c,  L.  R.  9  Eq.  *  Brioe  v.  Watkm8«  80  La.  Ann., 

612.  Ft.  L,  21 ;  Leyy  v.  Baer,  19  La.  Amu 

*  Byrne  v.  Hiberaia  Bank,  31  La.  408;  Durac  v.  Ferrari,  96  La.  Awn, 
Ann.  81.  114 ;  Snrgfanor  v.  Beauchamp,  94  La. 

^  Hoyle  V.  Gazabat,  95  La.  Ann.    Ann.  471. 
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mortgage,  will  nevertheless  have  no  such  right  of  subroga- 
tion, unless  the  creditor  was  also  a  party  to  the  agreement  in 
the  prescribed  form.^  Nor  will  facts  showing  the  intention 
of  the  parties  that  the  person  making  the  payment  should  be 
subrogated  to  the  benefit  of  the  securities  held  by  the  creditor 
be  sufficient  to  effect  this  substitution,  unless  this  intention 
appears  to  have  been  actually  executed  by  a  conventional  sub- 
rogation.^ But  since  a  conventional  subrogation  invests  the 
person  in  whose  favor  it  is  made  with  all  the  rights  and 
privileges  of  the  creditor  as  fully  as  an  assignment  would 
do,^  one  who  has  paid  a  judgment  to  the  plaintiff  therein, 
and  has  been  expressly  subrogated  to  his  rights,  may  take 
out  an  execution  thereon  to  his  own  use ;  for  such  an  express 
subrogation  is  a  sufficient  authority  to  use  the  creditor's 
name  for  the  recovery  of  the  debt  from  the  judgment-debtor.^ 

^  Hoyle  V,  Cazabat,  25  La.  Ann.         '  Jniea,  §  5.     Smith  v.  Wilson, 

438 ;    Virgin's   Succession.    18    La.  11  Rob.  (La.)  522 ;  Oakey  v.  Sheiiff, 

Ann.  42.  13  La.  Ann.  273. 

'  Harrison  v.  Bislands,  5  Bob.  (La^)        ^  King  v.  Bwight,  3  Bob.  (La.) 

204 ;  Chambliss  v.  Miller,  15  La.  Ann.  2 ;  Nugent  o.  Potter,  21  La.  Ann* 

718;  Shaw  v.  Grant.  13  La.  Ann.  52.  746. 


INDEX. 


[tHS  BBVBBBHOBS  AXB  to  THB  8B0TIONB.] 


ABANDONMENT.    See  Insitrance. 
ACCEPTOR.    See  Notes  and  Bills. 

ACCOMMODATION, 

party  to  note  regarded  as  surety,  182  a, 
they  are  not  co-soreties  if  successive,  150. 

ACTION, 

sheriff  cannot  maintain,  upon  judgment  which  he  has  paid,  7. 
by  carrier  against  bank  after  paying  for  destruction  of  its  bills,  10. 

against  one  to  whom  he  has  delivered  goods  by  mistake,  10. 
by  purchaser,  for  amount  paid  on  prior  incumbrance,  21. 
by  incumbrancer  after  sale  of  premises  against  original  debtor,  22. 
against  primary  debtor  for  benefit  of  one  secondarily  liable,  22. 
by  mortgagor  or  mortgagee  against  purchaser  of  premises,  24,  86. 
upon  notes  taken  up  by  one  who  has  assumed  them,  24,  25, 20. 
for  deficiency  in  prior  conveyance,  will  not  pass  to  purchaser,  87. 
or  for  any  misrepresentation,  87. 
cannot  be  maintained  by  purchaser  at  sheriff's  sale  to  recover  back 

price,  89. 
by  mortgagee  against  mortgagor,  after  taking  conveyance  of  equity,  59. 
by  purchaser  of  part  of  equity,  for  contribution  or  indemnity,  74 

et  »eq, 
by  grantees  of  judgment-debtor  against  him  for  indemnity,  77. 
by  mortgagee  against  one  who  has  assumed  mortgage,  85. 
by  sheriff's  sureties  on  judgment  which  they  have  paid  for  him,  90. 
by  sureties  of  judgment-debtor  against  sheriff,  91. 
against  constable  by  surety,  damages  in,  91. 
surety's  right  to  principal's  set-off  or  defence,  101. 
against  principal  by  surety  whose  surety  has  paid  the  debt,  106. 
bail  of  one  defendant  not  subrogated  to,  against  another,  118. 
failure  to  prosecute,  against  principal,  no  discharge  of  surety,  122. 
by  surety  to  recover  back  payment  made  to  creditor,  125. 
cannot  be  maintained  by  surety  against  principal  in  name  of  ered* 

itor,  180. 
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ACTION  ^eorUinued. 

Bubrogation  of  surety  in,  against  prior  sureties,  181  el  $eq. 

See  SuccEBSiYS  Sureties. 
whether  maintained  by  surety  on  original  obligations,  135  et  seq. 
surety's  right  to  original  judgment  against  principal,  18&-188. 
commenced  against  principal,  surety's  right  to  continue,  137. 
on  promise  of  new  firm  to  pay  debts  of  old,  171  a. 
against  maker  of  note,  after  indorser^s  payment,  181. 
against  bank  for  negligence,  indorser  subrogated  to,  181. 
indorsee  of  note,  how  far  subrogated  to,  133. 
not  for  bare  tort,  188. 
by  insurers,  in  whose  name,  221, 229  et  teq. 
for  failure  to  insure,  subrogation  to,  220. 
insurers  not  subrogated  to,  against  insured,  223. 
by  insurers  against  carrier  of  insured  goods,  229. 

against  party  at  fault  for  loss  by  fire,  S80  et  »eq. 
upon  policy  taken  by  mortgagor  for  benefit  of  mortgagee,  233. 
by  life  insurers  against  party  causing  the  death,  289. 
by  person  injured  to  reach  indemnity  of  wrong-doer,  244. 
payment  unauthorized  no  ground  for,  240  et  seq. 
by  person  suffering  from  injury  done  to  another,  244. 
by  carrier  against  serrant  for  injury  to  goods,  244. 
by  judgment-creditor  against  one  who  has  converted  goods  of  debtor, 

244. 
for  a  payment,  cannot  co-exist  with  conyentional  subrogation,  249. 

ADMINISTRATION  OF  ESTATES, 

subrogation  to  lien  of  legacy  upon  devised  lands,  21. 

devisee  of  contingent  remainder  subrogated,  36  a. 

debt  extinguished  by  payment  by  heir  under  bond  to  pay  it,  50,  215. 

rights  of  purchaser  of  parts  of  land  charged  with  legacies,  77,  216. 

subrogation  of  sureties  of  administrator,  89. 

subrogated  to  property  held  by  administrator,  100. 
rights  of  surety  upon  note  given  by  personal  representative^  100. 
executors  subrogated  to  lien  upon  a  legacy,  100. 
representative  cannot  bind  estate  by  new  contract,  100. 
sureties  of  one  executor  not  subrogated  against  the  other,  113. 
legacies  purchased  at  discount  reckoned  only  at  cost,  151. 
subrogation  of  personal  representative  to  debts  which  he  has  paid,  202. 

only  for  actual  value  of  payments,  202. 

surety  of  representative  subrogated  in  same  way,  202. 

not  allowed  upon  payment  made  for  his  own  relief,  202. 

right  paramount  to  that  of  distributees,  202. 

subrogation  to  rights  of  legatee,  202. 

one  executor  subrogated  to  charge  waived  by  the  other,  202. 

executors  not  liable  for  each  other's  waste,  202. 

this  subrogation  must  be  seasonably  claimed,  208. 

not  allowed  to  prejudice  of  creditprs,  202,  203. 

has  no  priority  over  other  debts  of  estate,  203. 
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ADMINISTRATION  OF  STATES  ^continued. 

subrogatdon  to  rights  of  overpaid  creditors,  208. 

trustee  subrogated  for  payments  made  to  protect  trust  estate,  208. 
subrogation  of  creditors  of  deceased,  204. 

to  newly  disoovered  assets,  204. 

marshalling  of  assets  among  them,  204. 

creditor  subiogated  to  rights  of  vendor,  204. 

but  not  of  heirs,  204. 
creditors  may  hold  property  purchased  with  fonds  of  estate,  205. 

fabrogated  to  ezecntor's  right  of  reimbursement,  206. 

though  having  no  remedy  directly  against  estate,  206. 

recovery  of  trade  debts,  206. 

on  contracts  made  by  the  executors,  206. 
where  creditor  may  hold  both  real  and  personal  estate,  207. 

when  required  first  to  exhaust  one  fund,  207. 
subrogation  of  tenant  for  life  against  remainderman,  207  a* 
where  redemption  made  by  tenant  for  life,  207  a. 
subrogation  in  favor  of  legatees,  208  et  wq. 

marshalling  of  assetis  for  their  benefit,  208. 

legatees  subrogated  to  the  rights  of  creditors,  208. 

and  of  vendors,  208. 

where  debt  primarily  chargeable  upon  devised  land,  208. 

legatees  subrogated  against  liens,  208. 

not  as  against  devisees,  208. 
subrogation  of  purchaser  from  personal  representative,  209. 

not  allowed  to  personal  representative  if  himself  purchaser,  209. 
where  legatees  have  paid  judgments  against  the  estate,  210. 

sul»ogated  to  charge  which  they  are  compelled  to  pay,  210. 

widow  subrogated  for  dower  to  rights  of  creditors,  210. 
subrogation  of  specific  devisees  and  legatees,  211. 

to  debts  which  executor  ought  to  have  paid,  211. 

their  lien-creditors  have  same  right,  211. 

where  specific  legacies  sold  for  payment  of  debts,  211. 

of  devisees  to  subsequently  acquired  assets,  212. 

creditors  how  subrogated  to  this  right,  212. 
rights  of  heirs,  devisees,  or  legatees  against  each  other,  218. 

subrogated  against  primary  debtor,  213. 

contribution  to  make  up  loss  of  one,  213. 
specific  bequest  charged  with  expense  of  its  protection,  214. 

executor  subrogated  to  lien  of  such  chaige,  214. 
co-legatees  subrogated  against  each  other,  214. 
subrogation  against  heirs  to  burden  discharged  by  one,  216. 
heir  subrogated  if  exempt  property  taken  for  debts  of  ancestor,  215. 

not  to  be  refused  subrogation  as  stranger,  246. 
rights  of  purchaser  from  heir  or  devisee,  216. 

subrogated  against  his  grantor,  216.  , 

his  land  liable  in  inverse  order  of  conveyances,  216. 
creditors  subrogated  to  rights  of  legatees,  217. 
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ADMINISTBATION  OF  ESTATES -- confmtiei. 
when  their  fund  has  paid  the  legacies,  217. 
and  to  prior  liens  discharged  out  of  funds  available  to  them,  217. 
election  as  a  ground  of  subrogation,  218  et  seq. 
disappointed  devisee  subrogated  to  what  declined  by  election,  218 
et  seq. 

See  Elxctiok. 
subrogation  to  devise  upon  condition,  220. 
condition  to  support  complied  with  by  another,  220. 

ADMINISTRATOR.    See  Administration  of  Estatu. 

ADMIRALTY, 

subrogation  of  one  advancing  money  to  pay  lien  in,  248. 

ADVERSE  CLAIM, 

purchaser  under,  not  subrogated,  81. 

AGENCY, 

agent  not  subrogated  to  right  of  principal  whom  he  has  satisfied,  5. 
unless  liable  as  guarantor  or  surety,  5. 

carrier's  agent  subrogated  to  rights  of  carrier,  10. 

agent  when  subrogated,  10  a. 

agent  of  real  debtor  not  subrogated,  48. 

notice  of  rights  of  junior  to  agent  of  prior  creditor,  72. 

creditor  bound  by  notice  to  his  attorney,  81. 

agent  not  rofused  subrogation  as  volunteer,  245. 

general  agent  subrogated  on  paying  debt  of  subordinate,  248. 
AGREEMENT.    See  Contract;  Conventional  Subrogation. 
ALABAMA, 

original  obligation  preserved  after  surety's  payment,  137. 

assignment  to  suroty,  effect  of,  in,  137. 

APPEAL, 

from  judgment  against  principal,  allowed  to  surety,  101. 
rights  of  sureties  on,  against  creditor,  117. 
their  rights  against  each  other,  131. 

See  SuccEssiYB  Surktiu. 
APPLICATION, 

pf  value  of  property  primarily  liable,  70. 

of  security,  creditor's  right  to  make,  against  surety,  117, 120. 

of  deposits,  to  payment  of  bank,  124. 

of  security  held  for  several  debts  with  surety,  120. 

of  security  held  by  surety  to  payment  of  debt,  154  et  $eq. 

See  Substitution. 
of  security  of  differont  owners  held  for  same  debt,  172  el  eeq. 

See  Joint  Debtors. 
of  security  given  for  notes  and  bills,  187  et  eeq. 

See  Notes  and  Bnxs. 
APPORTIONMENT, 

among  co-sureties.    See  Co-suBXTna. 

of  freight  after  ahsBdaBment  of  ship,  225  el  ssy. 
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APPROPRIATION, 

of  deposits  to  payment  of  debt  to  bftnk,  128, 124. 

of  security  by  one  co-surety,  140  et  seq, 

of  surety's  security  to  payment  of  debt,  154  et  teq. 

of  security  to  payment  of  note,  187. 

of  merchandise  to  payment  of  bill  drawn  against  it,  189. 

what  is  sufficient,  198  et  seq. 

direction  to  charge  bill  to  consignment  not  enough,  195. 

or  that  bill  was  given  in  partial  payment  for  property,  195. 

or  that  bill  was  taken  on  credit  of  the  fund,  197. 
to  railroad,  bondholders  not  subrogated  to,  167  a. 

ARKANSAS, 

original  obligation  destroyed  at  law  by  surety's  payment,  187. 
preserved  in  equity,  137. 
but  not  against  co-sureties,  187. 

ASSESSBiENTS.     See  Taxes. 

ASSETS.     See  Marshalling  of  Assets. 

ASSIGNEE  IN  BANKRUPTCY.    See  Bakkruptot  and  Insolyenct. 

ASSIGNMENT, 

conventional  subrogation  -equivalent  to,  5. 
to  be  distinguished  from  subrogation,  8,  4EI 
subrogation  of  insurer  equivalent  to,  6. 
of  judgment  paid  by  a  sheriff,  7. 

release  to  one  entitled  to  subrogation  equivalent  to,  18, 14,  20,  24. 
discharge  fraudulently  made  equivalent  to,  19. 
of  mortgage  to  mortgagor,  when  no  extingfuishment^  22. 
not  needed  where  one  entitled  to  subrogation,  28. 
when  necessary  for  preservation  of  incumbrance,  29. 
of  mortgage,  by  foreclosure  sale,  31. 
of  debt,  carries  collateral  security,  34. 
right  of  one  entitled  to  subrogation  to  demand,  45. 
to  one  bound  to  pay  debt,  tantamount  to  discharge,  47,  50,  74. 
of  mortgage  to  purchaser,  effect  upon  dower,  49  et  seq, 
to  widow,  effect  of,  51. 

See  DowKR. 
of  mortgage  to  owner  of  equity,  how  far  an  extinguishment,  58. 

See  Merger. 
surety's  subrogation  equivalent  to,  87. 
no  subrogation  to  unassignable  lien,  97. 
by  principal  of  debt  due  to  him  from  surety,  102. 
of  surety's  right  of  subrogation,  107. 
of  original  obligation,  right  of  surety  to  require,  187. 
of  surety's  indemnity,  when  an  extinguishment,  189, 158, 160* 
of  joint  debt,  after  payment  by  one  debtor,  180. 
of  fund,  by  bill  drawn  against  it,  198,  197. 

by  check  drawn  for  it^  200  a, 
to  indorser,  of  judgment  against  maker  of  note,  201. 
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ASSIGNMENT  ^  (MnHntied. 

abandonment  to  insurers  equivalent  to,  221  et  mq. 
may  be  eyidenoe  of  conventional  subrogation,  24^ 

ASSUMPTION, 

of  mortgage  by  purchaser  of  premises,  22  tt  seq. 

See  Purchaser. 
of  mortgage  prevents  subrogation  against  it,  46. 
exception  in  Pennsylvania,  35. 
by  purchaser  of  part  of  premises,  82. 
remedy  of  mortgagee  against  one  assuming  mortgage,  86. 
of  debt  by  a  surety,  effect  of,  112. 

ATTACHMENT, 

rights  of  successive  attaching  creditors  in  mortgaged  premises,  22. 

dissolved  by  bankruptcy,  subrogation  to,  28. 

subrogation  of  one  purchasing  property  under,  88. 

upon  property  conveyed  in  fraud  of  creditors,  rights  ot  grantee,  40. 

subrogation  of  first  purchaser  subject  to,  84. 

how  far  surety  discharged  by  creditor's  release  of,  122. 

against  principal,  preserved  after  surety's  payment,  137. 

ATTORNEY, 

subrogated  to  rights  of  client,  10  a. 

subrogation  upon  payment  to  attorney,  16. 

creditor  bound  by  notice  to  his,  81. 
AVOIDANCE  OF  SALE.    See  Purchabxr. 


B. 

BAIL, 

sheriff's  neglect  to  assign  bond  of,  ground  of  subrogation,  7. 
of  one  defendant  has  no  right  against  another,  113. 
of  shipmaster  not  subrogated  against  owners,  118. 
subrogation  of,  against  prior  sureties,  131  et  weq. 

See  SuccBssivK  Sureties. 
can  recover  contribution  only  for  actual  payment,  161. 
of  one  partner  not  subrogated  against  the  firm,  171. 
in  criminal  cases,  not  subrogated,  168. 

BANK, 

carrier  subrogated  against,  upon  paying  for  destroyed  bills,  10. 

subrogation  of  depositor  against,  10  a. 

right  to  apply  deposits  of  its  debtor  against  surety,  128. 

how  far  surety  discharged  by  neglect  of,  to  apply  deposits,  124. 

not  compelled  to  apply  surety's  deposits,  124. 

securities  held  by,  against  acceptances,  available  to  holders  of  bills,  lOOi 

rights  of,  to  deposits,  against  equities  of  third  parties,  192,  197. 

subrogation  upon  payment  of  check,  4. 

subrogation  of  holder  of  check,  200  a. 

indorser  subrogated  against,  for  its  negligence,  181. 
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BANKRUPTCY  AND  INSOLVENCY, 

assignee  redeeming  pledges  subrogated  to  rights  of  pledgee,  28. 

subrogated  to  security  waived  by  proof  of  claim,  23. 

to  lien  of  dissolved  attachments,  23. 

and  to  action  against  primary  debtor,  28. 
assignee's  avoidance  of  prior  lien  will  not  advance  junior,  28. 
purchasers  subrogated  to  lien  of  taxes  in,  85. 
assignment  of  incumbrance  to  debtor's  assignee  in,  not  a  merger,  49. 
subrogation  of  surety  before  payment,  in  case  of,  97. 
entitles  surety  to  benefit  of  principal's  set-off,  101. 
of  principal,  rights  of  surety  upon,  102. 
rights  of  wife  as  surety  against  husband's  estate  in,  104. 
creditor's  waiver  of  security  by  proof  in,  how  far  discharges  surety, 

120. 122. 
effect  of  surrender  of  lease  in,  120. 

surety  may  have  debt  proved  against  estate  of  principal  in,  180. 
surety's  indemnity  available  to  creditor  upon,  lGO-162. 
proof  in,  against  maker  of  note  after  payment  by  indorser,  182. 
indorser  subrogated  to  proof  by  maker,  182. 
security  of  indorser  available  to  holder  on,  187. 
securities  held  by  acceptor  in,  available  to  holders  of  bills,  190. 

See  Notes  and  Bills. 
acceptor's  indemnity  available  to  holder  of  bill  only  upon,  198. 
acceptor  subrogated  to  securities  of  holder  upon,  198. 
rights  of  mortgagee  to  mortgagor's  insurance  in,  288. 

BILL  OF  LADING, 

rights  of  holder  of  bill  drawn  against,  189  et  $eq, 

BILL  IN  EQUITY.    See  Equity. 

BILLS.     See  Bank. 

BILLS  AND  NOTES.     See  Notes  and  Bills. 

BONA  FIDE  HOLDER, 

of  note,  transferee  of,  substituted  to  rights  of^  188. 
of  securities  for  payment  of  note,  192. 

BOND.     See    Incumbrance;    Railway   Securities;    Succbbsiyb 
Claims. 
issued  uUra  rtr««,  subrogation  for,  19. 
for  title,  rights  of  grantee  of  one  who  holds,  84. 
subrogation  of  surety  on,  86  et  seq, 
on  appeal,  rights  of  sureties  against  creditor,  117. 

against  each  other,  181  et  seq, 
secured  by  mortgage  to  government,  subrogation  of  holders  of,  167  a. 
surety  on,  how  discharged  by  act  of  creditor,  119  et  seq.^  126  a. 
bondholders  not  subrogated  to  appropriation  to  railroad,  167  a. 
purchase  of  coupons,  248  a. 
loan  of  money  to  pay  coupons,  243  a. 
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CALIFORNIA, 

surety  subrogated  to  original  obligation  in,  137. 

but  not  mere  joint  debtor,  187. 

rights  of  pordiaser  at  foredosore  in,  82. 

CANADA, 

subrogation  of  insaiefa  in,  pro  taiUo,  282. 

CAPTURE, 

insurers  subrogated  to  remedy  of  insured  for,  222  ef  109. 

CARRIER, 

subrogated  to  rights  of  owners  of  goods  whom  he  has  satisfled,  10. 

and  to  lien  of  antecedent  carrier,  10. 

agent  of,  subrogated  like,  10. 

charges  of,  pledgee  subrogated  to,  12. 

sheriff  subrogated  to  charges  of,  which  he  has  paid,  12. 

how  far  bound  by  fraudulent  bill  of  lading,  189  a. 

of  insured  goods,  insurers  subrogated  against,  229. 

not  subrogated  upon  payment  for  which  he  was  not  liable,  241. 

action  against  servant  for  injury  to  goods,  244. 

CESSION.    Stt  Absignmbkt. 

of  creditor's  remedies  by  subrogation,  11. 

CHECK, 

subrogation  upon  payment  of,  4. 

application  of  deposits  to  pay  checks,  when  release  of  surety,  128. 

subrogation  of  holder  of,  to  rights  of  drawer,  200a. 

CHILD.    See  Parent. 

subrogation  against,  for  necessaries,  248. 

CIRCUITY  OF  ACTION, 

creditor  thrown  upon  primary  fund  to  avoid,  208. 

CITY.    Set  Government. 

CIVIL  LAW, 

definition  of  subrogation  in  the,  2. 
allows  subrogation  for  whose  benefit,  2. 
subrogation  of  insurers  by,  282. 

CLERK  OF  COURT, 

subrogation  of  sureties  of,  89. 

laches  of,  in  ofiidal  act,  no  defence  to  surety,  121. 

COLLATERAL  SECURITY.    Set  Securities. 

COLLECTOR, 

not  subrogated  to  daim  of  government,  growing  out  ol  hia  own 
wrong,  4. 

may  be  subrogated  to  lien  of  taxes  after  payment,  7. 
COLLISION, 

insurers  subrogated  to  remedy  of  insured  for,  222,  228. 
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COMPROMISE, 

of  insurers'  liability  no  ground  of  subiogfttion,  224. 

CONDITION, 

waiver  of  devise  upon,  220. 

performance  of,  by  stranger,  gives  him  no  right  to  devise,  220. 
unless  accompanied  by  claim  and  recognition,  220. 

CONNECTICUT^. 

right  of  solvent  surety  to  surrender  indemnity,  161. 

CONSIDERATION.    See  Contbact. 

CONSIGNMENT, 

subrogation  of  consignee,  10  a. 

against  which  bill  drawn,  lien  of  holder  upon,  189. 

CONSTABLE.    See  Sheriff. 

CONTRACT.  •  See  Coitvbntional  Subrogation. 
subrogation  does  not  depend  on,  1, 11,  93. 
to  assume  mortgage,  rights  of  parties  to,  24  et  seq.,  46. 
for  conveyance,  not  to  be  rescinded  after  accruing  of  others'  inter- 
ests, 34. 
invalid,  holder  of,  subrogated,  36  a. 
waiver  of  right  of  subrogation  by,  41,  42. 
for  benefit  of  another,  remedy  upon,  85,  171  a. 
surety  subrogated  independently  of  privity,  93. 
made  by  creditor,  surety  subrogated  to  b^efit  of,  96. 

CONTRIBUTION, 

subrogation  for  the  purpose  of  obtaining,  46. 

by  and  to  dowress,  upon  redemption  of  incumbrance,  49  et  seq. 

purchaser  of  part  of  incumbered  estate,  when  entitled  to,  74. 

See  Purchaser. 
between  successive  purchasers  in  Iowa  and  Kentucky,  76. 
from  prior  to  subsequent  purchaser  of  parts  of  incumbered  estate, 

79-82. 
among  purchasers  and  devisees,  84. 
to  and  against  subsequent  and  judicial  sureties,  181  et  seq. 

See  SuccBssiYB  Sureties. 
obtained  by  subrogation  among  co-sureties,  140  et  seq, 
not  enforced  between  guarantor  and  surety,  160. 

See  Co-sureties. 
among  joint  debtors,  169  et  seq. 

See  Joint  Debtors. 
among  heirs,  devisees,  or  legatees,  213. 

CONVENTIONAL  SUBROGATION, 

what  it  is,  6. 

equivalent  to  absolute  assignment,  6. 

must  be  made  at  same  time  as  payment,  6. 

necessary  to  pass  claim  for  damages,  87. 

of  acceptor  of  bill  to  security  of  prior  parties,  199. 

26 
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CONVENTIONAL  SUBROGATION— c<mfmii€<f. 

results  from  direct  agreement,  248. 
subsequent  agreement  may  be  evidenoe  of,  248. 
payment  in  full  essential  to,  248. 
cannot  coexist  with  action  for  payment  itself,  249. 
rules  governing,  in  Louisiana,  250. 

CO-OBLIGOR.    See  Joint  Dkbtors;  Principal  and  Surstt. 

CORPORATION, 

subrogation  against,  for  money  borrowed  ultra  vires^  19. 
subrogation  to  lien  of,  upon  stock  of  its  shareholders,  61. 
limited  subrogation  to  secondary  liability  of  shareholders,  68. 
surety  subrogated  to  lien  of,  against  shareholders,  92. 
when  surety  discharged  by,  not  enforcing  such  lien,  123. 
subrogation  of  director  against,  245. 
of  stockholder,  245. 
CO-SURETIES, 

subrogated  to  priority  of  creditor  against  each  other,  88. 

surety  does  not  waive  subrogation  by  exonerating  his,  103. 

private  arrangement  among,  will  not  affect  rights  against  principal, 

103. 
successive  sureties  for  same  debt  are  not,  131. 
subrogation  of  successive  sureties  against  each  other,  131  et  eeq. 

See  Sdcckssivr  Sureties. 
whether  debt  extinguished  by  one  surety's  payment,  137. 
subrogation  to  original  judgment  in  Maryland,  137. 
subrogation  against,  upon  one  surety's  payment,  140  et  seq. 

allowed  as  means  of  obtaining  contribution,  140. 

right  passes  to  creditors  and  grantees  of  surety  who  has  paid,  140. 

surety  allowed  use  of  creditor's  remedies  against,  140. 

when  and  how  far  in  Massachusetts,  140. 
entitled  to  benefit  of  securities  held  by  each  other,  141. 

apportionment  of  indemnity  against  various  liabilities,  141. 

right  not  lost  by  extinguishment  of  another  security,  141. 

securities  g^ven  by  one  surety  to  another,  141. 
cannot  have  contribution  without  accounting  for  securities,  142. 

even  though  sale  made  to  himself,  142. 

this  applies  only  to  fund  provided  by  principal,  142. 
surety  holding  security  regarded  as  trustee  for,  143. 

liable  for  his  negligence  or  omission,  143. 
surety's  rights  and  liabilities  to,  as  to  security,  144. 
surety  may  prevent  discharge  of  security  held  by,  145. 
security  held  by  one  who  is  both  creditor  and  surety,  146. 

he  may  appropriate  it  to  his  own  claim,  146. 

but  not  to  after-acquired  claims,  146. 
must  contribute  to  cost  of  security  which  they  claim,  147. 

waiver  by  surety  of  right  against  co-sureties,  147. 
when  surety  may  obtain  separate  indemnity  for  himself,  148. 

may  Ptipulate  for  it  on  becoming  surety,  148. 
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CO-SURETIES  —  continued. 

may  obtain  it  from  third  party,  148, 

and  after  loss  adjusted  or  liability  fixed,  148. 
called  upon  for  contribution,  are  entitied  to  subrogation,  149. 
preventing  contribution,  not  to  l^ave  subrogation,  149. 
subsequent  sureties  have  not  rights  of,  150. 

successive  accommodation  parties  to  note,  150. 

mere  difference  of  time  or  contract  not  enough,  150. 

who  are,  and  who  are  not,  150. 

rights  of,  becoming  also  subsequent  sureties,  150. 

of  guarantor  and  surety,  150. 
extent  of  right  of  subrogation  among,  151. 

only  to  obtain  contribution  for  actual  payment,  151. 

not  entitled  to  security  held  for  other  debt,  151. 
discharged  pro  tanto  by  creditor's  interference  with  right,  151. 
one  surety  holding  security  holds  it  for  whole  debt,  152. 

security  to  be  used  for  protection  of  co-sureties,  152. 
subrogation  of,  subject  to  legal  rights  of  third  parties,  153. 

yields  to  rights  accruing  to  others  on  apparent  title,  153. 
successive  parties  to  note,  188. 

CO-TENANTS.    See  Joint  Debtors,  Purchasers. 

rights  of,  on  redeeming  from  tax-sale,  172. 
COUNTY.     See  Government. 
COUPONS.     See  Bonds. 

CREDITOR, 

subrogation  puts  person  in  place  of,  1. 

paying  debt  preferred  to  his,  subrogated  by  civil  law,  2,  3,  5. 

rights,  remedies,  and  securities  of,  go  to  person  subrogated,  2. 

meritorious,  relieved  by  subrogation,  4. 

right  of,  not  to  be  prejudiced  by  another's  subrogation,  4. 

will  not  be  subrogated  against  his  own  wrong,  4. 

remedies  and  securities  of,  pass  to  person  subrogated,  11. 

right  of,  to  pay  prior  creditors,  12  et  seq. 

See  Successive  Claims. 
right  of  principal  to  become  surety  without  consent  of,  25, 
purchaser  under  decree  in  favor  of,  subrogated,  31. 
subrogation  of  purchaser  at  execution  sale,  38. 
not  liable  to  refund  price  of  property  sold  on  execution,  39. 
conveyances  in  fraud  of,  rights  of  grantee,  40. 
real  debtor  not  subrogated,  46.  \ 

holding  junior  lien,  subrogated  to  benefit  of  prior  lien,  61  et  seq. 

See  Marshalling  of  Assets. 
equitable  substitution  of,  to  security  obtained  by  debtor,  85. 
surety  paying,  subrogated  to  rights  of,  86  et  seq. 
surety  subrogated  to  agreement  of,  95. 

of  wife,  subrogated  to  her  rights  against  her  husband's  estate,  104. 
rights  of,  against  surety  or  appeal  bond,  1 17. 

See  Principal  and  Surety. 
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CREDITOR  —  continued. 

substitated  to  security  held  by  a  surety,  154  et  teq. 

See  Substitution. 
subrogation  of  joint  debtors,  169  et  seq, 
creditor  may  hold  all  until  folly  paid,  169. 
of  deceased  person,  marshalling  of  assets  for,  204. 
may  follow  property  purchased  with  funds  of  estate,  205. 
substituted  to  rights  of  executors,  206. 

See  Administration  or  Ebtatxs. 
derisees  subrogated  to  rights  of,  212. 
right  to  insurance  between  debtor  and,  233  et  teq 
holding  insurance  on  his  debtor's  life,  239. 
not  substituted  to  debtor's  remedy  against  wrong-doer,  2i4. 

CRIMINAL  PROCEEDINGS, 

subrogation  not  applied  to  bonds  in,  168. 

CUSTOMS.    See  Taxes. 

!>• 

DEBT.  See  Cskditor;  Principal  and  Surety;  Successive  CLAma 
held  to  subsist  for  one  entitled  to  subrogation  who  has  paid  it,  13. 
when,  must  be  due  and  payable,  to  give  ground  for  subrogation,  18. 
how  far  extinguished  by  surety's  payment,  185  et  $eq, 
by  joint  debtor's  payment,  180. 

DEBTOR.     See  Creditor. 

DECEASED  PERSONS.    See  Administration  of  Estates. 

DECREE.     See  Practice. 

DEED.    See  Records. 

neglect  to  record,  no  bar  to  subrogation,  9,  30. 
holder  under  invalid,  subrogated,  36  a. 
subrogation  of  a  purchaser  limited  by  terms  of,  37. 
given  in  fraud  of  creditors,  subrogation  under,  40. 
quitclaim,  of  mortgage,  operating  as  assignment,  40. 
estoppel  by,  not  enforced  for  one  claiming  against,  58. 

DEFINITION, 

of  subrogation,  1. 
in  civil  law,  2. 

DELAWARE, 

surety  on  bond  entitled  to  assignment  on  payment,  137. 
and  to  original  judgment  against  principal,  137. 

DEPOSITS.     See  Bank. 

DEPUTY  SHERIFF.     See  Sheriff. 

DEVISE, 

subrogation  of  purchaser  from  devisee,  35. 
devisee  of  contingent  remainder  subrogated,  36  a. 
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DEVISE  —  continued. 

sabject  to  payment  of  legacies,  rights  of  pnrohaser,  77. 
tenant  for  life  subrogated  against  remainderman,  207  a. 
subrogation  against,  for  debt  chargeable  upon  it^  208. 
subrogation  of  devisee  or  legatee  to  liens  against  estate,  210. 

and  to  claims  which  ought  to  have  been  paid  from  estate,  211. 

to  subsequently  acquired  assets,  212. 
contribution  among  devisees,  213. 
charged  with  expense  incurred  for  its  protection,  214. 
lost  by  election  of  another,  subrogation  ifor,  218. 

See  Election. 

DISCHARGE.    5e«  Payment;  Release;  Successive  Claims. 
of  obligation  essential  to  subrogation,  5,  6. 
of  incumbrance,  when  a  ground  of  subrogation,  8. 
of  mortgage  preventing  subrogation  to  its  lien,  8,  29. 
of  lien,  subrogation  of  one  paying  for,  19. 
of  old  and  taking  of  new  mortgage  a  bar  to  subrogation,  20. 
taking  a,  when  a  waiver  of  right  of  subrogation,  29. 
assignment  to  one  bound  to  pay  debt  tantamount  to,  47,  50. 
merger  not  always  operated  by,  55. 

of  prior  for  benefit  of  junior  lien  by  partial  release,  72  ei  $eq. 
of  surety,  by  interference  with  his  subrogation,  119  et  seq. 
of  co-sureties,  by  interference  with  their  subrogation,  151. 

DISCRETION, 

subrogation  is  matter  of  equitable,  4. 

DISTRESS, 

surety  of  lessee  cannot  compel  landlord  to  resort  to,  115. 
whether  subrogated  to  right  of,  115. 

DOWER, 

subrogation  of  one  redeeming  from,  to  claim  of,  15. 
not  barred  on  avoidance  of  husband's  deed  to  wife,  40. 
subrogation  of  one  entitled  to,  48. 

right  of,  against  purchaser  who  has  paid  prior  incumbrance,  49. 
release  of,  operates  estoppel  for  whom,  49. 
let  in  by  discharge  of  incumbrance,  49. 
not  barred  by  false  representations  of  husband,  49. 
not  let  in  by  assignment  of  mortgage  to  mortgagor's  assignee  in  in- 
solvency, 49. 
how  affected  by  sale  of  equity  of  redemption  to  mortgagee,  49. 
let  in,  if  debt  paid  by  one  bound  to  pay  it,  50. 
widow's  right  of  redemption  and  subrogation,  51. 
rules  adopted  in  Massachusetts,  52. 
subrogation  of  widow  to  rights  of  creditors,  210. 
subrogation  of  devisees,  where  widow  takes,  by  election,  218. 

DRAWER.    See  Notes  and  Bills. 

DUTIES.    See  Taxes. 
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ELECTION. 

mortgagee,  when  not  compelled  to  make,  25. 
of  one  entitled  to  subrogation,  41. 
of  creditor  between  different  remedies,  41. 
of  surety  to  take  subrogation,  110. 

See  Mabsuallino  of  Assets,  Waitkb. 
of  surety  between  subrogation  and  indemnity,  110. 
subrogation  of  deyisee  or  legatee  disappointed  by,  218. 

for  compensation  out  of  right  waived  by,  218. 

where  widow  waives  provisions  of  will,  218. 
extent  of  this  subrogation,  219. 

to  the  rights  of  party  making  the,  219. 
does  not  include  bequest  merely  upon  condition,  220. 
between  subrogation  and  indemnity,  249. 

ENDORSER.    See  Notes  and  Bills. 

ENGLAND, 

rights  of  junior  incumbrancer  in,  16. 

restriction  of  surety's  subrogation  in,  119. 

original  obligation  not  extinguished  by  surety's  payment,  185. 

mortgaged  real  estate  of  deceased  first  applied  on  debt,  211. 

rights  of  separate  insurers  on  ship  and  freight,  227. 

EQUITY, 

subrogation  is  a  doctrine  of,  1. 

but  extended  to  common  law,  1. 
to  be  carried  out  with  equitable  discretion,  4. 
will  subrogate  sheriff  to  judgment  which  he  has  been  compelled  to 

pay,  7. 
throws  by  subrogation  debt  upon  party  who  ought  to  pay  it,  11. 
treats  purchaser  who  has  assumed  mortgage  as  principal  debtor,  24, 25. 
reinstates  incumbrance  discharged  in  ignorance  of  intervening  lien,69. 
subrogates  holder  under  invalid  decree,  36  a. 
reinstating  discharged  mortgage,  20,  55. 
when,  requires  assignment  to  carry  out  subrogation,  45. 
rules  of,  as  to  merger,  58  et  seg. 

See  Merger. 
marshalling  of  assets  in,  61. 

See  Marshalling  of  Assets. 
rights  in,  of  purchasers  of  parts  of  mortgaged  estates,  74  et  $eq. 

See  Purchasers. 
remedy  of  mortgagee  in,  against  one  assuming  mortgage,  86. 
subrogation  of  sureties  in,  86  et  seq. 

See  Principal  and  Surety. 
lien  of  surety  in,  upon  funds  in  hands  of  principal,  100. 
surety  may  come  to,  to  compel  principal  to  pay  debt,  130. 
will  g^ve  relief  to  surety,  how,  130  a. 


INDEX.  891 

EQUITY  —  continued. 

will  enforce  rights  of  oo-Bureties  to  securitieg  of  each  other,  140. 
enables  creditor  to  reach  security  held  by  surety,  154  et  seq. 

See  Sdbbtitdtion. 
gives  compensation  to  devisee  disappointed  by  election  of  another, 

218  ei  seq. 
will  enforce  agreement  for  conventional  subrogation,  248. 

EQUITY  OF  REDEMPTION.     See  Rbdbmption. 

ERROR.    See  Writ  of  Error. 

ESTATES  OF  DECEASED  PERSONS.     See  Administration  of 
Estates. 

ESTOPPEL.     See  Waiver. 

no  subrogation  against  interests  taken  on  faith  of  record,  17,  20. 

discharge  of  mortgage  bars  mortgagee,  20. 

formal  discharge  may  not  be,  if  no  other  rights  intervene,  20. 

subrogation  upon,  of  incumbrancer,  29. 

usury  in  taking  new  security  no  bar  to  subrogation,  42. 

in  original  transaction  would  be  a  bar,  42. 
how  far  negligence  will  be  an,  43. 

subrogation  will  not  relieve  one  against  his  own  wrong,  44. 
one  cannot  be  subrogated  against  his  own  warranty,  46. 
by  release  of  dower,  49. 
of  owner  of  equity  to  claim  a  merger,  56. 
by  deed,  not  enforced  for  one  claiming  against  tlie  deed,  68. 
of  mortgagee  against  purchaser  of  part  of  the  estate,  78. 
surety  subrogated  to  principal's  rights  by,  101. 
of  surety,  against  a  purchaser  of  security  for  the  debt,  109. 
of  carrier  by  fraudulent  bill  of  lading,  189  a. 
of  insurer  no  bar  to  subrogation,  223. 

EVIDENCE, 

right  of  subrogation  must  be  shown  by,  11. 
parol,  that  conveyance  subject  to  mortg^e,  82. 
of  intent  as  to  security  held  for  debt  by  surety,  156. 
right  of  joint  debtor  must  be  shown  by,  179. 
of  relation  to  each  other  of  parties  to  note,  181. 

EXECUTION, 

payment  of,  by  officer,  when  a  ground  of  subrogation,  7. 
interest  taken  by  purchaser  at  sale  under,  17. 
subrogation  upon  levy  of,  upon  mortgaged  lands,  21,  22. 
levy  of,  upon  parts  of  an  equity  of  redemption,  22. 
assignee  in  bankruptcy  subrogated  against  levies  under,  23. 
subrogation  of  purchaser  of  property  sold  on,  38. 

allowed  against  the  debtor's  claims,  88. 

where  the  property  recovered  by  third  parties,  39. 
release  of  debtor's  land  from  levy,  how  far  releases  land  of  his  gran* 
tee,  80. 
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EXECUTION  —  eommued. 

release  of  levy  on  personal  property,  80. 

surety's  discharge  by  creditor's  release  of  lery  on  prinoipal,  122. 

levy  upon  surety's  security  extingaishes  surety's  lien,  163. 

EXECUTOR.    See  Aominibtration  of  Estates. 

EXONERATION, 

of  secondary  fund  by  release  of  primary  fund,  78. 

of  purchaser  of  part  of  incumbered  estate  by  creditor's  parehaiisg 

the  remainder  thereof,  83. 
of  surety  by  interference  with  his  subrogation,  119. 
payment  by  indorser  does  not  exonerate  maker  of  note,  182. 

EXPRESS  COMPANY.    See  Carbibb. 

EXTENT.    See  Exkcutioit. 

EXTINGUISHMENT.    See  Patmbnt. 

of  mortgage  by  release  from  mortgagee,  12. 

of  old  mortgage  by  its  discharge  and  taking  of  new,  20. 

of  incumbrance  by  assignment  to  purchaser  under  junior  lien,  22. 

operated  by  simple  discharge  against  junior  lien,  20. 

of  incumbrance  by  purchase-money  a  ground  of  subrogation.  80. 

of  incumbrance  by  assignment  to  one  bound  to  pay  it,  47,  50. 

what  payment  will  amount  to,  and  what  to  subrogation,  60. 

by  assignment  of  mortgage  to  owner  of  equity,  53  et  $eq. 

See  Mbbobb. 
not  operated  as  to  principal  by  surety's  payment,  87, 185  et  teq. 
of  surety's  indemnity  by  its  assignment,  189,  158, 150. 
of  lien  barring  subrogation  to  it,  176. 
of  joint  debt  upon  payment  by  one  debtor,  180. 
of  note  upon  payment  by  a  stranger,  186. 
of  note  against  maker,  upon  indorser's  payment,  201. 
of  debt  upon  voluntary  payment  by  a  stranger.  241. 

F. 
FATHER, 

not  to  be  subrogated  for  support  of  child,  3. 

FIRE.    See  Insubancb. 

FORECLOSURE, 

decree  of,  how  far  a  bar  to  subrogation,  18. 

of  prior  mortgage,  by  one  of  several  co-mortgagees,  27. 

rights  and  liabilities  of  purehaser  under,  31,  32,  33. 

by  conveyance  of  equity  of  redemption  to  mortgagee,  57. 

right  of  junior  mortgagee  in  such  cases,  57. 

right  to  order  of  sale  to  be  claimed  before,  completed,  7& 

of  mortgage  paid  by  surety,  subrogation  upon,  128. 

FORFEITURE, 

of  insurance  policy  as  to  mortgagor,  subrogation  upon,  887. 
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FRAUD, 

fraudulent  discharge  of  incumbrance  will  not  bar  subrogation,  8, 19. 

subrogation  for  prevention  of,  19,  20,  68. 

of  mortgagor  obtaining  note  and  mortgage,  no  bar  to  foreclosure,  20» 

except  against  innocent  purchasers  for  value,  20. 
purchaser  not  subrog^ated  to  vendor's  action  for,  87. 
rights  of  purchaser  in,  of  vendor's  creditors,  40. 
when  subrogated  to  charges  which  he  has  paid,  40. 
payment  of  debt  by  one  guilty  of,  no  ground  of  subrogation,  i4. 
of  husband,  not  imputed  to  wife,  49. 
prior  incumbrance  discharged  by,  may  be  reinstated,  68. 
where  agreement  to  assume  incumbrance  obtained  by,  79. 
where  draft  secured  by  fraudulent  bill  of  lading,  189  a. 

FREIGHT, 

subrogation  to  carrier's  lien  for,  10,  12. 
insurers  of  ship  entitled  to,  after  abandonment,  226  et  ieq, 
abandonment  of  ship  will  not  release  insurers  of,  226. 
rights  of  insurers  of,  against  insurers  of  ship,  226,  227. 


G. 

GEORGIA, 

rights  in,  of  purchasers  of  parts  of  incumbered  estate,  76. 
original  debt  preserved  in  equity  after  surety's  payment,  137. 

but  extinguished  at  law,  187. 
surety's  right  does  not  extend  to  joint  debtors,  137. 
subrogation  refused  against  grantee  of  a  co-purchaser,  174. 

GOVERNMENT, 

officer  not  subrogated  to  claim  of,  growing  out  of  his  own  wrong,  4* 
priority  of,  passes  to  purchasers  of  goods  on  paying  duties,  85. 
surety  to,  subrogated  to  priority  of,  88. 

but  not  in  competition  wiUi,  88. 
laches  not  to  be  imputed  to,  121. 

holders  of  bonds  secured  by  mortgage  to,  subrogated,  167  a. 
certificates  of  indebtedness  issued  by,  subrogation  upon,  183. 

GRANTOR.    See  Purchaser. 

GUARANTY.    See  Principal  and  Surety. 
guarantor  and  surety  need  not  contribute,  160. 

GUARDIAN, 

surety  of,  subrogated  to  rights  of  ward,  89. 

not  disdiarged  by  act  against  which  bond  taken,  126  a. 

ward  substituted  to  mortgage  given  by,  to  his  surety,  166. 

but  not  in  New  Jersey,  166. 

subrogated  to  liability  of  former,  which  he  has  paid,  246. 
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H. 


HEIR.    See  Administbation  op  Estatks. 
'  subrogated  on  paying  debts  of  succession,  3,  5. 

not  to  debts  which  he  has  paid  as  matter  of  bounty,  215. 
of  surety  succeeds  to  his  subrogation,  86. 
of  wife,  subrogated  against  husband,  104. 
contribution  among  heirs  to  make  up  loss  of  one,  213. 
subrogated  against  co-heirs  to  burden  which  he  has  discharged,  215. 
and  against  distributees  of  personalty,  215. 

HOMESTEAD.    See  Succkssiyb  Claims. 

subrogation  against,  upon  payment  of  prior  incumbrance,  21. 

right  of,  against  purchaser  who  has  paid  prior  incumbrance,  49  et  ieq. 

junior  cannot  compel  prior  creditor  to  resort  to,  64. 

though  prior  creditor  has  purchased,  64. 
but  prior  creditor  may  resort  to,  against  debtor,  64. 
when  prior  creditor  must  resort  to,  64. 
protection  of,  in  different  States,  64. 
effect  of  waiver  of  right  of,  64. 

HUSBAND  AND  WIFE.    See  Dowbr. 

subrogation  against  wife,  upon  payment  of  prior  charge,  8. 

refused  in  Tenneteee,  19,  n.  1. 
rights  of  wife  where  deceased  husband's  real  and  personal  property 

pledged  for  same  debt,  51. 
incumbrance  upon  his  real  estate  not  to  be  so  charged  as  to  save 

dower,  51. 
where  husband  makes  yoluntary  conveyance  to  his  wife  of  an  incum- 
bered estate,  82. 
subrogation  of  wife  who  is  surety  for  her  husband,  104. 

against  his  assignee  in  insolvency,  104. 
securities  marshalled  for  wife  surety  of  husband,  104, 114,  ISO  a. 
where  divorced  husband  and  wife  are  joint  debtors,  170. 


IGNORANCE.     See  Mistakb. 

ILLINOIS, 

original  obligation  preserved  in,  after  surety's  payment,  137. 

INCUMBRANCE.    See  Succbssiyb  Claims. 

subrogation  of  one  who  pays  debt  to  remove,  from  his  property,  2. 
foreclosure  of  senior,  gives  no  right  to  redeem  from  junior,  3. 
subrogation  of  one  who  has  advanced  money  to  pay,  8, 19. 
fraudulent  discharge  of,  will  not  prevent  subrogation,  8. 
subrogation  of  one  who  pays  an,  for  his  own  protection,  9. 

of  one  compelled  to  pay  taxes,  9, 14. 
subrogation  of  junior  incumbrancer  on  paying  prior,  12. 
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INCUMBRANCE  —  continued. 

effect  of  payment  of,  by  one  not  the  debtor,  13. 
may  be  treated  as  subsisting  though  formally  discharged,  14. 
right  of  junior  on  payment  of  prior  incumbrancer,  15, 16, 17. 
limitations  of  right  of  junior  incumbrancer,  18. 
subrogation  of  one  advancing  money  to  pay,  19. 
where  new,  g^ven  for  old,  20. 

rights  and  liabilities  of  purchaser  of  incumbered  property,  22  et  ieq.^ 
28  €t  seq. 

See  Purchaser. 
rights  of  co-mortgagees  against  each  other,  27. 
need  not  be  assigned  to  one  entitled  to  subrogation,  28. 

See  Assignment. 
when  extinguished  by  taking  discharge,  29. 
subrogation  of  one  purchasing  under,  31,  32,  33. 
holder  of  invalid,  subrogated,  36  a. 
no  subrogation  to,  if  excluded  by  terms  of  sale,  37. 
transfer  of,  to  purchaser  in  fraud  of  creditors,  40. 
when  subrogation  to,  gives  right  to  assignment  of,  45. 
real  debtor  cannot  be  subrogated  to,  46. 
assignment  to  one  bound  to  pay,  tantamount  to  discharge,  47. 
payment  of,  by  dowress,  entitles  her  to  subrogation,  48. 
effect  of  payment  of,  upon  dower,  49  et  seq. 

See  Dower. 
not  merged  by  assignment  to  debtor's  assignee  in  insolvency,  49. 
when  extinguished  by  assignment  to  owner  of  equity,  53  et  seq. 

See  Merger. 
when  prior  incumbrancer  postponed  by  his  purchase  of  equity, 

57  et  seq. 
subrogation  of  junior  incumbrancer  whose  security  pays  prior,  61. 

See  Marshalling  of  Assets. 
effect  of  release  of,  upon  junior  incumbrancer,  72  et  seq. 
lien  of  judgment  treated  Uke  other,  77. 
effect  of  partial  release  of,  upon  other  part  conveyed,  72  et  seq.,  78. 

no  effect,  unless  prior  creditor  had  been  notified,  81. 
surety  upon  payment  subrogated  to,  86  et  seq, 
subrogation  of  co-purchasers  of  incumbered  property,  172  et  seq. 

See  Joint  Debtors. 
no  subrogation  to,  after  extinguishment  of,  176. 
upon  estate  of  deceased,  heirs  or  devisees  subrogated  to,  213. 
trustee  subrogated  to  one,  which  he  has  paid,  214. 

INDEMNITY.    See  Contribution. 
obtained  by  subrogation,  11. 
of  surety  who  is  held  to  pay  debt,  86  et  seq. 
subrogation  of  surety's  indemnifier,  106. 
of  surety  extinguished  by  his  release  from  liability,  139. 
co-sureties  entitled  to  share  in,  141. 

See  Co-SURSTIEB. 


396  INDEX. 

IN  DEMNITT  —  cofUinued. 

of  surety,  creditor's  right  to  reach,  1S7  ei  $eq. 

See  Substitution. 
of  solvent  indorser,  not  available  to  holder  of  note,  188. 
insurer  subrogated  to,  of  insured,  221  et  seq. 

See  Insurancb. 
of  wrong-doer,  person  injured  not  substituted  to,  244. 

INDIANA, 

original  obligation  kept  alive  after  surety's  payment^  187. 
right  to  be  shown  in  original  suit,  137. 

INDOBSER.    See  Notbs  and  Bills. 

INFANTS, 

subrogation  against,  upon  payment  of  incumbrance,  8. 
for  necessaries,  248. 

INSOLVENCY.    See  Bankbuptcy  and  Insolyenct. 
INSURANCE, 

subrogation  under,  equivalent  to  assignment,  6. 
subrogation  of  marine  insurers,  221. 

abandonment  equivalent  to  assignment,  221. 

may  bring  libel  in  own  name,  221. 

subrogated  by  payment  without  abandonment,  221. 

insurers'  payment  no  defence  to  wrong-doer,  221. 

subrogated  to  remedy  of  insured  against  wrong-doer,  222. 

relieved  from  liability  by  loss  of  their  subrogation,  222. 

limitations  of  their  subrogation,  223. 

will  not  include  gift  to  insured,  228. 

merely  a  succession  to  remedies  of  insured,  228. 

barred  by  their  laches,  223. 

not  barred  by  insurer's  estoppel,  223. 

not  subrogated  upon  compromise  of  their  liability,  224. 

effect  of  abandonment  to  insurers,  225. 

agents  of  insured  become  agents  of  insurers,  225. 

insurers  of  ship  become  entitled  to  its  earnings,  225. 

and  liable  for  its  expenses,  225. 

subrogated  to  purchase  by  insured,  225. 

abandonment  of  ship  will  not  avoid  insurance  on  freight,  226. 

abandonment  of  ship  and  freight  separately  insured,  226. 

insurers  of  ship  entitled  to  subsequent  freight,  226. 

total  loss  allowed  on  each  to  insured,  226. 

rule  in  England,  227. 

insurers  of  freight  subrogated  against  insured,  228. 
subrogation  against  carrier  of  insured  goods,  229. 

ultimate  responsibility  upon  carrier,  229. 

carrier  cannot  contest  rightfulness  of  insurers'  payment,  229. 

carrier  may  by  contract  have  benefit  of  insurance,  229. 

not  by  implication  merely,  229. 

subrogation  to  action  for  breach  of  contract  to  insure,  229. 
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INSURANCE  —  continued, 

insurers  against  fire  subrogated  to  claim  on  railroad,  280, 

remedy  most  be  in  name  of  insured,  230. 

release  by  nominal  plaintiff  no  bar  to  insurers,  230. 

insurers  have  only  rights  of  insured,  280. 

modes  of  enforcing  right  of  insurers,  231. 

subrogation  against  other  parties  liable  for  fire,  282. 

in  whose  name  suit  to  be  brought,  232. 

insurers'  liability  merely  secondary,  282. 

insured  first  to  be  fully  compensated,  282. 

subrogation  pro  tanto  allowed  in  Canada,  232. 
substitution  of  mortgagee  to  insurance  of  mortgagor,  238. 

mortgagee  as  such  not  entitled  to  it,  233. 

nor  holder  of  mechanic's  lien,  233. 

unless  agreed  to  be  procured  for  him,  288. 

and  then  his  right  valid  in  bankruptcy,  283. 

valid  against  insurers  only  if  they  have  notice,  283. 
by  creditor,  on  property  on  which  he  has  a  lien,  234. 

insurers  have  not  rights  of  sureties  for  the  debt,  284. 

their  right  of  subrogation  to  the  debt,  284. 
rights  of  mortgagor  in  insurance  of  mortgagee,  285. 

distinct  interest  of  mortgagee  and  mortgagor,  285. 

mortgagor  not  entitled  to  benefit  of  it,  285. 

unless  agreed  to  be  procured  or  held  for  him,  235. 

same  rule  between  vendor  and  purchaser,  235,  288. 

subrogation  of  mortgagor  to  mortgagee's  insurance,  235. 
obtained  by  mortgagor  for  benefit  of  mortgagee,  236. 

to  be  applied  upon  hiortgage-debt,  286. 

right  of  action  upon  such  a  policy,  236. 
where  policy  provides  for  subrogation  of  insurers,  237. 

effect  of  its  forfeiture  as  to  mortgagor,  237. 

where  policy  preserved  by  agreement  with  mortgagee,  237. 

mortgagee  cannot  recover  after  destroying  right  of  subrogation,  287. 

mortgi^ee's  demand  must  be  paid  before  subrogation,  287. 
rights  in,  of  lessors  and  lessee  with  option  to  purchase,  288. 

of  vendor  and  purchaser,  238. 

lessee  not  entitled  to  lessor's,  except  by  agreement,  288. 

same  rule  between  vendor  and  purchaser,  288. 

subrogation  of  insurers  to  benefit  of  purchase,  288. 
subrogation  of  life  insurers,  289. 

not  allowed  to  rights  of  insured,  237. 

rights  of  debtor  to  creditor's  insurance  upon  his  life,  289. 

subrogation  to  life-policy  on  paying  premiums,  289. 

INTEREST, 

one  subrogated  to  debt  entitled  to,  15. 

cannot  be  increased  to  prejudice  of  junior  lien,  17. 

INTERMEDDLER, 

will  not  be  subrogated,  1. 
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IOWA, 

order  of  liability  after  sucoeaaive  sales  of  parts  of 

tate,  76. 

original  obligation  preserred  after  surety's  payment,  137 
but  his  right  must  be  enforced  by  action,  137. 
he  may  take  assignment  of  original  obligation,  137. 


J. 

JOINT  DEBTORS, 

co-obligor  subrogated  on  paying  whole  debt,  8,  6. 
subrogation  of  one,  on  payment,  41. 
subrogation  among  creditors  of,  69-71. 
creditor  may  hold  each  for  whole  debt,  69. 
bail  of  one,  not  subrogated  against  another,  113. 
not  always  subrogated  to  original  debt,  137,  169,  180. 
subrograted  to  property  held  against  the  debt,  169. 
subrogation  of,  against  each  other,  169. 

sometimes  refused,  169. 
creditor  may  hold  until  fully  paid,  169. 
where  one  has  assumed  ultimate  liability,  170. 

the  other  subrogated  against  him,  170. 

rule  between  divorced  husband  and  wife,  170. 
rights  of  creditor  not  to  be  diminished,  170. 
and  no  subrogation  if  right  waived,  170. 
in  cases  of  partnership,  171. 

no  subrogation  without  settlement  of  partnership,  171. 

subrogation  of  separate  creditor  against  firm,  171. 

retiring  partner  subrogated  against  those  remaining,  171. 
substitution  of  creditor  to  security  of  retiring  partner,  171  a. 

to  agreement  taken  by  retiring  partner,  171  a. 

action  on  promise  of  new  firm  to  pay  debts  of  old,  171  a. 
where  securities  of  different  owners  held  for  same  debt,  172. 

subrogation  of  one  whose  property  pays,  172. 

subrogation  of  co-mortgagors  and  co-purchasers,  172. 

if  property  of  one  purchased  by  creditor,  172. 

rights  of  co-tenant  redeeming  from  tax  sale,  172. 
where  land  of  several  owners  subject  to  one  mortgage,  173. 

subrogation  of  the  one  paying  the  debt,  173. 
subrogation  against  grantee  of  a  co-purchaser,  174. 

refused  in  Georgia,  174 
subrogation  of  junior  mortgagees  against  each  other,  175. 
no  subrogation  to  lien  that  has  been  extinguished,  176. 
where  one  of  the  owners  of  the  securities  is  ultimately  liable,  177. 

his  liability  not  extinguished  by  another's  payment,  177. 

application  of  rule  to  co-mortgagors  and  purchasers,  178. 

where  one  purchaser  pays  share  of  others,  178. 
extent  of  subrogation  among,  179. 
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JOINT  Bl&BTOBS  —  continued. 

limited  to  actual  payment  and  proportionate  share,  179. 

and  to  case  of  liability  or  compulsion,  179. 
whether  original  obligation  extinguished  upon  payment  by  one,  180. 

generally  preserved  in  equity  against  tiie  others,  180. 
not  so  generally  subrogated  as  sureties,  180. 
joint  indorsers  not  subrogated,  181. 

JUDGMENT.     See  Execution;  Incumbrance. 

when  payment  of,  by  sheriff  entitles  him  to  subrogation  to,  7. 

payment  of,  to  client,  subrogating  attorney,  10  a. 

levied  upon  mortgaged  lands,  21,  22. 

against  vendor,  subrogation  of  purchaser  to,  36. 

subrogation  of  purchaser  of  goods,  sold  on,  38,  39. 

land  sold  under,  subrogation  of  purchaser,  38,  39. 

lien  of,  treated  like  other  incumbrance,  77. 

marshalling  of  assets  to  preserve  lien  of,  61. 

effect  of  release  of  levy  on  property  primarily  liable,  80. 

rights  of  purchaser  of  part  of  land  subject  to  lien  of,  83. 

subrogation  of  sheriff's  sureties  who  have  been  compelled  to  pay,  90. 

between  creditor  and  principal,  surety  may  set  up,  101. 

subrogation  to,  of  bail  of  one  defendant,  113. 

subrogation  of  sureties  for,  against  prior  sureties,  131  et  seq, 

surety  subrogated  to  benefit  of,  13&-138. 

joint  debtors,  how  far  subrogated  to,  180. 

indorsers  subrogated  to  benefit  of,  201. 

See  Successive  Sureties. 

JUNIOR  INCUMBRANCE.    See  Successive  Claims. 


K. 

KANSAS, 

original  obligation  preserved  in,  after  surety's  payment,  137. 

KENTUCKY, 

order  of  liability  after  successive  sales  of  parts  of  incumbered  es- 
tate, 76. 
surety  may  preserve  original  obligation  after  his  payment,  137. 


L. 

LACHES, 

is  a  waiver  of  the  right  of  subrogation,  41,  110,  228. 
•     is  waiver  of  right  of  marshalling  assets,  66  a. 

of  creditor,  causing  loss  of  security,  may  discharge  surety,  121. 
creditor's  claim  to  substitution  must  be  seasonable,  156. 
of  executor,  barring  his  subrogation,  203. 

LANDLORD  AND  TENANT.    5e«  Lease. 
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LEASE, 

sabrogation  of  leatee,  on  redeenung  from  prior  mortgage,  14. 

or  of  mortgagee  of  leesee,  14^ 

surety  of  lessee  cannot  oompel  distress  by  landlord,  115. 

whether  subrogated  to  right  of  distress,  11&. 

discharged  by  surrender  of  lease,  126. 

but  not  as  to  rent  already  due,  126. 

rule  limited  in  bankruptcy,  126. 
right  of  lessor  and  lessee  to  each  other's  insuranoe,  288. 

LEGACY, 

subrogation  to  lien  of,  upon  purchased  land,  21. 

rights  of  purchaser  of  land  charged  with,  77. 

surety  paying,  entitled  to  property  held  for,  100. 

lien  on,  of  surety's  executors  who  have  paid  debt  of  legatee,  100. 

legatee  of  partner  subrogated  like  him,  171. 

charged  with  debt  of  legatee  paid  by  executor,  202. 

subrogation  in  fayor  of  l^^tees,  208. 

legatees  subrogated  to  liens  which  they  have  paid,  210. 

if  they  pay  to  preserve  property  to  which  they  look,  210. 
where  specific  legacies  sold  for  testator's  debts,  211. 

contribution  among  legatees,  213. 

charged  with  expense  incurred  for  its  protection,  214. 

creditors  subrogated  to  rights  of  legatees,  217. 

subrogation  for,  lost  by  election  of  another,  218. 

See  Eljbction. 
LEGAL  PROCEEDINGS, 

subrogation  of  sureties  in,  against  prior  sureties,  131  ei  §ef. 

See  SuccBSSiTB  Surstibs. 
LESSEE.    See  Lease. 

LETTER^ARRIER, 
subrogation  of,  10. 

LEVY  OF  EXECUTION.    See  ExscxmoN. 

LIBEL, 

insurers  subrogated  may  bring,  in  own  name,  in  admiralty,  221. 

LIEN.    See  Incumbrance;  Successive  Claims. 
subrogation  of  one  discharging,  8, 9, 19. 
of  carrier,  subsequent  carrier  subrogated  to,  10. 
pledgee  subrogated  to  carrier's,  12. 
creditor  satisfying  prior,  subrogated  to  it,  3,  12. 
'  sheriff  subrogated  to  carrier's,  12. 
of  taxes,  passing  to  one  who  has  paid  them,  14. 
of  dower,  party  redeeming  from,  subrogated  to,  16. 
subrogation  of  one  who  has  discharged,  19,  20. 
prior,  avoided  by  bankruptcy  ;  junior,  not  advanced,  23. 
discharge  of,  of  record,  when  set  aside,  20. 
subrogation  of  one  purchasing  under,  81-88. 
rights  of  assignee  of,  84. 
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assignment  of  maritime,  34. 

holder  of  invalid,  subrogated,  36  a. 

subrogation  to,  not  allowed,  if  excluded  by  terms  of  sale,  87. 

of  purchaser  at  execution  sale,  38. 

when  one  subrogated  to,  may  require  assignment  of,  45. 

one  who  has  assumed,  not  subrogated,  46. 

destroyed  by  assignment  to  one  bound  to  pay  it,  47. 

See  Mbroer. 
rights  of  holder  of  single,  against  prior  holder  of  two,  61  et  seq. 
of  corporaition  on  its  own  stock,  subrogation  of  creditor  to,  61. 
.    subrogation  of  surety  to,  92. 

See  Marshallino  of  Assets. 
effect  of  release  of,  upon  holder  of  subsequent,  72. 
on  property  of  purchaser,  released  by  release  to  debtor,  78-80. 
surety  subrogated  to,  of  corporation  upon  its  stock,  92. 
surety  of  purchaser  subrogated  to,  of  vendor,  96,  97, 109. 
no  subrogation  to,  unassignable,  97. 
equitable,  surety  subrogated  to,  98. 
vendor's  surety  subrogated  to,  of  purchaser,  98. 
surety's  right  to,  of  corporation  when  not  enforced  upon  stock,  123. 
of  government,  bondholders  subrogated  to,  167  a. 
of  holder  of  bill  upon  property  against  which  drawn,  189  et  $eq. 
of  mortgagee  upon  mortgagor's  insurance,  233. 
insurance  by  creditor  upon  property  subject  to,  234  et  seq. 

LIFE  ESTATE.     See  Tenant  for  Life. 

LIFE  INSURANCE.    566  Insurance. 

LIMITATIONS,  STATUTE  OF, 
a  bar  to  surety's  subrogation,  110. 
when  statute  begins  to  run,  110. 
no  subrogation  to  lien  barred  by  lapse  of  time,  176. 

LOUISIANA, 

doctrine  of  subrogation,  6. 

subrogation  in,  of  later  against  prior  surety,  134. 

surety  subrogated  to  original  obligation  on  payment,  187. 

conventional  subrogation  in,  250. 

M. 

MAINE, 

no  remedy  allowed  in,  between  successive  sureties,  184. 
subrogation  in,  of  surety,  to  satisfied  judgment,  138. 

MARINE  INSURANCE.    See  Insurance. 

MARRIED  WOMEN.    See  Husband  and  Wife. 

MARSHALLING  OF  ASSETS, 

not  required  in  favor  of  debtor  or  his  grantees,  25. 
where  wife's  property  held  for  husband's  debt,  51. 

S6 
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MARSHALLING  OF  ASSETS—  continued. 
doctrine  of  two  fandB,  61. 
junior  creditor  subrogated  to  prior  creditcir's  lien,  61,  62. 

if  hiB  fund  taken  to  pay  prior  creditor,  61,  62. 
prior  creditor  required  to  exhaust  fund  exclusiyely  his,  61. 
where  prior  creditor  has  lien  upon  two  funds,  61. 
for  holder  of  mechanic's  lien,  61. 
doctrine  not  applied  if  unjust  to  senior  creditor,  68. 

nor  unless  first  fund  sufficient  to  satisfy  him,  63. 

or  if  first  fund  arailable  only  by  litigation,  63. 

or  if  recourse  to  another  jurisdiction  necessary,  63. 

or  where  one  has  obtained  fund  unavailable  to  others,  68. 
junior  creditor  subrogated  after  prior  creditor  satisfied,  63. 
where  prior  creditor  has  take^  junior  liens,  63. 
when  one  of  the  funds  subject  to  prior  incumbrances,  64. 
though  purchased  by  prior  creditor,  64. 
junior  cannot  compel  prior  creditor  to  resort  to  homestead,  64. 
but  prior  creditor  may  do  so  against  debtor,  64. 
when  compelled  to  do  so,  64. 

doctrine  of  two  funds  not  applied  for  benefit  of  debtor,  64. 
junior  cannot  make  senior  creditor  redeem  from  incumbrance,  64. 
not  allowed  to  work  injustice  to  third  parties,  65. 
not  made  to  the  prejudice  of  purchasers,  65. 
or  against  property  not  owned  by  debtor,  65. 
where  one  of  the  funds  primarily  liable  for  both  debts,  66. 
no  subrogation  for  benefit  of  fund  primarily  liable,  66. 
among  firm  and  separate  creditors,  66. 
liability  will  not  be  cast  upon  other  fund,  66. 
creditor's  waiver  of  right,  66  a. 
right  must  be  claimed  before  prior  creditor  acts,  66  a. 
mere  neglect  of  prior  creditor  will  not  advance  junior,  66  a. 
junior  creditor  must  notify  prior,  66  a, 
junior  creditor  not  subrogated  to  lien  created  after  his  own,  67. 

cannot  complain  till  his  security  diminished,  67. 

only  to  fund  which  ought  to  have  paid  the  debt  paid  by  his 
fund,  68. 
limited  creditors  not  to  take  rights  of  general  creditors,  68. 

not  subrogated  to  a  secondary  liability,  68. 
where  each  creditor  hss  lien  on  same  fund,  68  a. 
doctrine  of  two  funds  applied  only  if  debtors  are  the  same,  69. 

does  not  prevent  creditor  from  holding  each  debtor,  09. 

not  as  between  two  sets  of  debtors,  one  a  common  one,  69. 

prior  creditor  not  to  be  thrown  upon  one  debtor,  69. 

but  real  debtor  may  be  first  held,  69. 
junior  creditor  not  subrogated  till  prior  satisfied,  70. 
application  of  this  subrogation  in  Pennsylvania,  71. 
release  by  prior  creditor  of  his  primary  fund,  72. 

will  postpone  claim  of  prior  creditor,  72. 
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waste  or  misapplication  aame  as  release,  72. 

not  if  made  in  good  laith  and  without  notice,  73. 

or  if  remaining  fund  sufficient  for  all  demands,  73. 
purchaser's  fusd  exonerated  by  release  of  priroaiy  fund,  78. 
rights  of  juocessive  purchasers  of  parts  of  incumbered  estate,  74  et  $eq. 

See  Purchasers. 
<(l  different  securities,  in  favor  of  surety  against  creditor,  114. 

in  favor  of  creditor  against  surety,  117,  129. 
among  co-sureties,  141. 
among  creditors  of  deceased  persons,  204. 
in  favor  of  legatees,  208. 
among  heirs,  devisees,  or  legatees,  213. 

MARYLAND, 

no  contribution  in,  between  prior  and  later  sureties,  184. 
surety  on  payment  entitled  to  benefit  of  original  obligation,  137. 
surety  subrogated  against  co-sureties  in,  187. 

MASSACHUSETTS, 

•   rules  as  to  widow's  dower  in  incumbered  estate,  62. 
no  remedy  allowed  between  prior  and  later  sureties,  184. 
original  obligation  extinguished  by  surety's  payment,  138. 
judgment  not  to  be  assigned  to  one  debtor  on  his  payment,  188. 
surety  how  far  subrogated  against  his  co-sureties,  140. 
right  of  creditor  to  security  of  surety  who  is  also  a  creditor,  150. 
rule  as  to  mortgagee's  insurance  in,  234. 

MAXIM, 

sic  utere  tuo  ut  cUienum  non  kedaSf  4. 

MECHANIC'S  LIEN, 

marshalling  of  assets  for  protection  of,  01. 

holder  of,  not  subrogated  to  owner's  insurance,  233. 

MERGER, 

when  caused  by  payment  by  one  not  the  debtor,  13. 
when  not  caused  by  release  of  mortgage  to  mortgagor,  22. 
by  assignment  of  mortgage  to  a  purchaser  of  the  premises,  20,  37. 
not  caused  by  quitclaim  of  mortgage  to  purchaser  in  fraud  of  cred- 
itors, 40. 
created  or  not  by  assignment,  as  required  by  justice,  47,  49  et  seq, 
when  operated  by  sale  of  equity  to  mortgagee,  49. 

by  assignment  of  mortgage  to  owner  of  equity,  63  et  $eq. 

according  to  justice  and  intent  of  parties,  53. 

prevented  by  intervening  incumbrance,  53,  57,  00. 
tests  by  which  determined,  54. 
not  presumed,  if  contrary  to  interest,  54. 
or  where  interest  held  in  different  rights,  54. 
prevented  only  for  innocent  purpose,  64,  65. 
not  prevented  to  prejudice  of  honafide  purchaser,  55. 

though  discharge  taken,  55. 
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operated  if  so  intended  at  time  of  payment,  56. 

by  assignment  to  principal  debtor,  56. 

or  to  agent  of  principal  debtor,  56. 

or  to  purchaser  charged  with  incumbrance,  66. 
owner  of  equity  estopped  from  claiming,  56. 
not  created  by  assignment  to  debtor  as  trustee,  56. 
by  conveyance  of  equity  to  prior  incumbrancer,  57. 
prevented  by  express  agreement,  57,  58. 
determined  by  intent  of  parties,  57. 

retention  of  evidence  of  debt  is  evidence  against  meiger,  58. 
where  cancellation  of  prior  incumbrance  procured  by  fraud,  58. 
where  purchase  of  equity  is  avoided,  58. 

when  mortgage-debt  paid  by  conveyance  of  equity  to  mortgagee,  50. 
in  Massachusetts  the  intent  to  pay  must  appear,  50. 
elsewhere  the  contrary  intent  must  appear,  59. 
pro  tantOf  operated  by  conveyance  of  part  of  equity,  50. 
effect  of  conveyance  of  equity  to  save  foreclosure,  60. 
when  prior  incumbrance  postponed  by  such  conveyance,  60. 
not  presumed  where  there  is  intervening  charge,  60. 
unless  intervening  charge  created  by  same  ovmer,  60. 
operating  discharge  of  security,  157. 

MICHIGAN, 

original  obligation  preserved  in  equity  after  surety's  payment,  187. 

MINNESOTA, 

original  obligation  preserved  in,  after  surety's  payment,  137. 

MINOR.    See  Infancy. 

MISSISSIPPI, 

subrogation  of  sheriff  or  his  sureties  limited  in,  00,  n.  5. 
effect  of  surety's  payment  on  original  indebtedness,  137. 
subrogation  to  judgment  against  principal,  137. 
right  of  creditor  to  security  of  surety  who  is  also  a  creditor,  156. 
no  contribution  among  specific  legatees  for  common  chaige,  213. 

MISSOURI, 

subrogation  of  later  against  prior  surety,  134. 

subrogation  pro  tanto  allowed  in,  after  partial  payment,  127. 

original  obligation  kept  alive  after  surety's  payment,  137. 

MISTAKE, 

sheriff  subrogated  to  judgment  paid  under,  7. 
subrogation  of  one  who  has  paid  incumbrance  under,  19. 

of  one  who  has  surrendered  mortgage  under,  20. 

of  one  taking  discharge  in  ignorance  of  other  incumbmioey  29. 

of  legatee  for  money  advanced  under,  213. 

MORTGAGE.    See  Incumbrance;  Succkssitb  CLAnis. 
prior  not  substituted  against  subsequent  mortgagee,  3. 
to  principc^,  extinguished  by  agent's  payment  of  debt,  5. 
holder  of  invalid,  subrogated  to  charge  which  it  has  paid,  8. 
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one  paying  note  secured  by,  sabiogated  to,  8. 

discharged,  will  not  be  reyived  for  benefit  of  later  mortgagee,  8. 

subrogation  to,  of  one  having  junior  interest,  12. 

payment  of,  operates  discharge  or  equitable  assignment,  as  justice,  13. 

subordinate  interests  may  redeem  from,  14. 

debtor  not  relieved  by  junior  creditor's  payment,  15. 

decree  for  foreclosure  of,  how  far  a  bar  to  subrogation,  18. 

subrogation  of  one  advancing  money  to  pay,  10. 

of  one  paying  at  debtor's  request,  10,  20. 
giving  of  new,  for  same  debt  secured  by  old,  20. 
discharge  of,  when  set  aside,  20,  65. 
levy  of  execution  upon  lands  subject  to,  21,  22. 
rights  and  liabilities  of  purchasers  of  land  subject  to,  22,  28  et  seq. 
assumption  of,  by  purchaser  of  estate,  24. 
subrogation  of  mortgagor  upon  paying,  24  et  seq. 
action  upon  notes  secured  by,  taken  up  by  grantee  subject  to,  26. 
subrogation  upon  estoppel  of  mortgagee,  29. 
mortgagee  not  compelled  to  elect  between  remedies,  25. 

See  Purchaser. 
foreclosure  of  prior,  by  one  of  several  co-mortgagees,  27. 
quitclaim  grantee  of  mortgagor  bound  by,  87. 
purchaser  under,  subrogated  to  lien  of,  81. 
holder  of  invalid,  subrogated,  36  a. 
real  debtor  cannot  be  subrogated  to,  46. 
assumption  of,  prevents  subrogation  against,  46. 
when  merged  by  assignment  to  owner  of  equity,  58  et  seq. 

See  Mbrobr. 
effect  of  release  of,  upon  subsequent  mortgagees,  72  et  seq. 
subrogation  of  purchaser  of  part  of  estate  subject  to,  74  et  seq, 
successive,  of  d^erent  parcels,  effect  of,  75. 
effect  of  partial  release  of,  after  conveyance  of  another  part,  78. 
subsequent  grantees  of  estate  bound  to  notify  holder  of,  81. 
remedy  of  mortgagee  against  one  assuming,  85. 
subrogation  of  surety  to  benefit  of,  86  eiseq. 

See  Principal  and  Surbtt. 
extinguished  upon  payment  by  principal  debtor,  116. 
to  government,  subrogation  of  holders  of  bonds,  167  a. 
foreclosure  of,  partly  paid  by  surety,  subrogation  upon,  128. 
subrogation  of  co-purchaser  of  estate  subject  to,  172  et  seq. 

See  Joint  Dbbtors. 
indorser  of  note  secured  by,  discharged  by  release  of,  182  a. 
passes  by  transfer  of  debt,  185. 
iDBurance  between  parties  to,  233  et  seq* 
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NEBRASKA, 

original  obligation  preaeired  after  surety's  payment,  187. 
surety  may  have  judgment  assigned  to  himself,  137. 

NECESSARIES.    See  Iitfant. 

NEGLECT, 

of  sheriff  to  leyy  execution,  when  ground  of  subrogation,  7. 

of  purchaser  to  record  deed  no  bar  to  subrogation,  9. 

prejudicing  others  is  a  bar  to  subrogation,  43. 

of  prior  creditor  will  not  advance  junior,  66  a. 

of  surety,  how  far  a  waiver  of  his  subrogation,  110. 

of  creditor  about  security,  how  far  discharges  sure^,  120  et  Mf. 

of  bank,  indorser  subrogated  to  action  for,  181. 

NEVADA, 

original  obligation  extinguished  by  surety's  payment,  188. 

NEW  HAMPSHIRE, 

original  obligation  not  extinguished  by  surety's  payment,  137. 
surety  subrogated  to  pending  attachment  against  principal,  137. 

NEW  JERSEY, 

subrogation  of  lessee  redeeming  from  prior  mortgage,  14. 
surety  subrogated  to  original  obligation  in,  137. 
ward  not  substituted  to  mortgage  given  by  guardian  to  surety,  168. 
rule  as  to  mortgagee's  insurance  in,  234. 

NEW  YORK, 

original  obligation  not  extinguished  by  surety's  payment,  187. 
right  of  creditor  to  security  of  surety  who  is  also  a  creditor,  158. 
subrogation  of  an  accommodation  acceptor,  190. 
real  estate  of  deceased  first  applied  to  pay  mortgage,  211. 

NORTH  CAROLINA, 

surety  on  payment  may  demand  assignment  to  a  trustee,  187. 
without  such  assignment,  original  obligation  extinguished,  187. 
right  to  be  enforced  in  separate  action,  137. 
does  not  extend  to  mere  joint  debtor,  137. 

NOTES  AND  BILLS, 

subrogation  upon  payment  of  check,  4. 
subrogation  of  one  lending  notes  as  surety,  8. 
due  to  principal,  extinguished  on  payment  by  agent,  5. 
guarantor  of,  subrogated  on  payment  to  rights  of  holder,  87. 
indorser  of,  not  subrogated  to  lien  paid  from  proceeds  of,  96. 
given  by  personal  representative,  rights  of  surety  upon,  100. 
surety  who  has  paid,  cannot  reissue,  against  principal,  105. 
surety  of  second  subrogated  against  first  indorser,  108. 
surety  on  new,  not  subrogated  to  security  for  old,  113. 
guarantor  of  indorser,  how  far  subrogated,  113. 
indorser  of,  entitled  to  marshal  securities  given  for,  114. 
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daty  of  bank  to  apply  deposits  of  principal  upon,  124. 
indorser  not  subrogated  upon  partial  payment,  127. 
snrety  upon,  may  take  up  and  sue,  137. 
payment  by  indorser  stops  suit  against  maker  in  Georgia^  187. 
extinguished  in  Nevada  by  surety's  payment,  138. 
rule  in  California,  137. 

parties  to,  not  entitled  to  each  other's  indemnity,  150. 
promise  by  second  indorser  to  apply  indemnity  to  pay,  160. 
successive  accommodation  parties,  not  co-sureties,  150. 
where  first  indorser  kept  quiet  by  second,  150. 
security  held  by  one  under  contingent  liability  upon,  157. 
holder  cannot  reach  indemnity  of  indorser  whose  liability  not  fixed, 
157. 

such  indemnity  unavailable  until  indorser  damnified,  160. 

unless  it  be  security  for  payment  of  note,  180. 
subrogation  of  indorser  upon  his  payment,  181,  182. 
partial  payment  by  indorser,  no  defence  to  prior  parties,  181, 182. 
indorser  remains  surety  after  joining  in  bond  with  maker,  181. 
subrogated  against  bank  for  its  negligence,  181. 
subrogation  of  joint  indorsers  refused,  181. 
makers  of,  not  entitled  to  benefit  of  payment  by  indorser,  182. 
indorser  subrogated  to  proof  in  bankruptcy,  182. 
indorser  subrogated  as  surety,  182  a, 

also  accommodation  maker,  182  a. 
transferee  of  bona  fide  holder  substituted  to  his  rights,  183. 

though  himself  chargeable  with  equities,  183. 

indorser  not  subrogated  against  his  own  fault,  183. 
subrogation  of  acceptor  supra  protest,  184. 

his  rights  and  liabilities  same  as  indorser's,  184. 
transferees  of,  entitled  to  securities  held  for  payment  of,  185. 
indorsement  of  mortgage  note  passes  mortgage,  185. 

holder  of  security  cannot  discharge  it  against  them,  185. 

though  original  bolder  could  not  have  enforced  it,  185. 

unless  they  take  note  overdue  or  with  notice,  185. 

not  always  subrogated  to  vendor's  lien,  185. 
rights  of  a  stranger  upon  payment  of,  186. 

no  subrogation  for  him,  186. 

when  his  payment  may  be  revoked,  186. 

ratification  of  stranger's  payment,  186. 

one  who  has  agreed  to  be  holden  not  regarded  as  stranger,  186. 

stranger  will  be  deemed  purchaser  if  so  intended,  186. 
holder  of,  entitled  to  security  given  by  one  party  to  another,  187. 

even  though  discharged  by  nominal  mortgi4»^9  ^^7. 

must  be  security  given  for  payment  of,  187. 

available  to  holder  upon  insolvency  of  parties,  187. 
holder  can  claim  indemnity  of  parties  only  upon  insolvency,  188. 

accommodation  parties  not  co-sureties,  188. 
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indoraer's  mdemnify  disohaiged  by  his  idem,  188. 
where  bill  made  a  lien  upon  a  oonognineiife,  180« 

property  passee  to  indorsee,  180. 

on  fraudulent  bill  of  lading,  189  a. 
holders  may  resort  to  securities  held  by  acceptor  against,  190. 
where  security  iDSufficient,  190. 
all  prior  parties  subrogated  to  soch  securities,  191. 
indorser  discharged  by  release  of  security,  191. 
property  in  securities  given  by  drawer  to  acceptor,  192. 

remains  in  drawer,  subject  to  trust  for  payment  of  bills,  198. 
where  security  held  by  one  under  no  liability,  198. 

holder  cannot  claim  it,  unless  appropriated  to  bill,  193. 

what  is  sufficient  appropriation,  193. 
extent  of  holder's  right  to  acceptor's  securities,  194,  198. 

yields  to  prior  creditors  of  drawer  and  acceptor,  194. 

subject  to  general  lien  of  bankers,  194. 
holder's  right  no  greater  than  that  of  drawer,  195. 

cannot  appropriate  security  if  drawer  could  not,  196. 

cannot  prevail  against  bona  fide  purchaser,  196. 

letter  of  advice  not  sufficient  appropriation,  195. 

holder's  right  perishes  with  that  of  the  giver  of  the  security,  198* 

though  bill  taken  on  credit  of  the  security,  197. 

unless  bill  operates  equitable  assignment,  197. 
holder  can  claim  only  rights  of  acceptor,  198. 

can  claim  acceptor's  indemnity  only  on  his  insolvency,  198w 
right  of  acceptor  to  security  held  by  prior  parties,  199. 

not  entitied  to  it  unless  by  agreement,  199. 

though  an  accommodation  acceptor,  199. 

but  may  have  holder's  security  in  New  York,  199. 
acceptor's  security  is  for  all  acceptances  alike,  200. 

those  who  realize  fund  indemnified  for  expenses,  200. 

and  may  compel  others  to  realise  their  securities,  200. 
holder  of  check  how  far  subrogated,  200  a. 
when  check  drawn  against  whole  of  specific  fund,  200  a. 
whether,  extinguished  upon  payment  by  indorsers,  &c.,  201. 

if  separate  judgments  against  maker  and  indorser,  201. 

indorser  may  take  assignment  against  maker,  201. 

or  be  subrogated  without  assignment,  201. 
limitations  of  the  subrogation,  201. 

drawn  in  favor  of  laborers,  no  subrogation  to  their  lien,  248. 
when  one  paying,  regarded  as  equitable  assignee,  248. 

NOTICE, 

to  junior,  of  waiver  of  rights  of  prior,  incumbrancer,  17. 

no  subrogation  against  purchaser  without,  17. 

purchaser  with,  subrogated  to  rights  of  creditor  without,  31. 

not  essential  to  right  of  subrogation,  42. 

how  far  necessary  to  marshalling  of  assets,  88  a. 
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to  prior  creditor,  of  rights  of  junior,  72. 

to  agent  of  prior  creditor,  72. 

of  junior  interest  must  be  given  to  prior  creditor,  78. 

of  rights  of  prior  purchaser  of  part  of  mortgaged  estate,  75. 

to  mortgagee,  of  subsequent  conveyances  of  premises,  81. 

mere  recording  of  subsequent  oonveyanoes  not  sufficient,  81« 

unless  special  duty  to  examine  records,  81. 

but  knowledge  of  attorney  in  that  matter  is,  81. 

possession  of  subsequent  grantee  is  not,  to  prior  incumbrancer, 
81. 

of  rights  of  creditor  by  record  of  mortgage  to  surety,  156. 

O. 

OFFICER.    See  Coixbgtor;  Post- Office;  Sheriff. 

OHIO, 

original  obligation  may  be  preserved  after  surety's  payment,  137. 

ORDERS, 

payment  of,  when  subrogates  to  original  rights,  246. 

'  P. 

PARENT, 

not  subrogated  for  expense  of  supporting  child,  8. 
son  subrogated  upon  paying  debt  of,  in  So.  Car.,  187. 

PARTNERSHIP, 

marshalling  of  assets  among  creditors  of,  66,  69. 

subrogation  of  one  partner's  creditors,  69. 

surety  of  one  partner  not  subrogated  against  firm,  118. 

rights  of  surety  both  of  one  partner  and  of  firm,  118. 

surety  of,  subrogated  to  bonds  given  by  one  partner  to  another,  168. 

subrogation  among  the  partners,  171. 

right  extends  to  their  creditors  and  legatees,  171. 

creditors  substituted  to  security  of  partners,  171  a. 

and  to  agreements  of  retiring  partner,  171  a. 

action  on  promise  to  pay  debts  of  old  firm,  171  a. 

PAYMENT, 

obligation  extinguished  by,  kept  alive  by  subrogation,  2,  28. 
when,  operates  extinguishment,  8. 
essential  to  subrogation,  3,  5,  6,  45,  89,  118, 127. 
must  be  compulsory,  8, 11. 
of  dishonored  check,  subrogation  upon,  4. 
by  agent,  of  debt  due  to  principal,  extinguishes  it,  when,  6, 10  a. 
if  not  made  under  obligation,  5. 

by  sheriff,  of  execution  for  which  he  has  become  liable,  subrogates 
him,  7. 
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of  an  ineumbranoe,  when  a  ground  of  emlnogation,  8. 

of  the  debt  of  another,  when  subrogation  follows,  9. 

by  bank  depositor,  ground  of  subrogation,  10  a. 

by  agent,  when  will  subrogate  him,  10  a, 

by  attorney,  ground  of  subrogation,  10  a. 

whether,  operates  extinguishment  of  debt  or  subrogation,  11. 

of  prior  incumbrance,  will  subrogate  junior  creditor,  12, 15. 

to  attorney,  subrogation  upon,  15. 

of  carrier's  charges,  will  subrogate  sheriff  to  his  lien,  12. 

of  money  due  upon  mortgage,  by  one  not  the  debtor,  13. 

of  mortgage  by  one  entitled  to  redeem,  13. 

by  one  whose  title  it  might  have  defeated,  14. 
must  be  made  in  full  before  subrogation,  14,  19,  25,  70,  83. 
by  junior  creditor,  will  not  relieve  debtor,  15. 
on  prior  incumbrance,  goes  to  benefit  of  junior  creditor,  17. 
right  of  junior  to  insist  on  paying  prior  creditor,  18. 
of  incumbrancer  with  money  advanced  by  another,  19. 
subrogation  against  one  requesting,  19,  20. 
of  old  mortgage  by  new,  20. 
by  purchaser  under  a  jimior  lien,  21, 22. 
of  mortgage  by  mortgagor,  when  no  extinguishment,  22,  24  €f  sag. 

when  mortgage  assumed  by  another,  24. 

by  one  who  has  purchased  subject  to  it,  26. 

by  a  purchaser  of  the  property,  28  et  seq. 

See  Purchaser. 
made  for  the  protection  of  one's  interest  will  subrogate  him,  33,  35. 
by  purchaser  of  property,  of  debts  chargeable  upon  it,  35. 
by  holder  of  invalid  title,  88  a, 

of  incumbrance  made  by  purchaser  in  fraud  of  creditors,  40. 
of  debt  by  purchaser  in  his  own  wrong,  44. 
by  real  debtor  no  ground  of  subrogation,  48. 
by  one  who  has  assumed  incumbrance,  47. 
of  prior  incumbrance  by  dowress  will  subrogate  her,  48. 

by  another,  effect  of,  upon  dower,  49  et  $eq, 

by  one  bound  to  pay  debt,  extinguishes  it,  60,  52. 

by  owner  of  equity,  when  an  extinguishment,  53  ei  seq. 

See  Merger. 

by  conveyance  of  equity  of  redemption,  58,  59. 
of  prior  creditor  out  of  fund  pledged  to  junior,  61  et  »eq. 

See  Marshalling  of  Assets. 
by  surety,  entitles  him  to  subrogation,  88  et  eeq. 

does  not  extinguish  securities  as  to  debtor,  87. 
in  full,  necessary  to  surety's  subrogation,  89,  118,  127. 
surety  subrogated  before,  upon  principal's  insolvency,  97. 
operated  for  surety  by  principal's  set-off,  101.  ' 

by  surety,  creditor  cannot  discharge  security  after,  108. 

need  not  have  been  coerced  on  execution,  110. 
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of  indebtedness  to  prindpAl  necessary  to  saretj's  subrogation,  112. 

of  debt  by  principal  ezttngoiBhes  security,  116. 

of  independent  claim  to  debtor  will  not  discharge  surety,  123. 

by  principal,  when  no  discharge  of  surety,  123. 

by  principal,  made  after,  by  surety,  125. 

need  not  come  wholly  from  surety,  128. 

by  surety,  how  far  extinguishes  original  obligation,  135-138. 

by  indorser  of  note,  effect  on  suit  pending  against  maker,  137, 182. 

when,  entitles  third  person  to  surety^  indemnity,  139. 

subrogation  of  surety  against  his  co-sureties,  upon,  140  et  $eq. 

See  CO-SURBTIEB. 

by  a  co-Qurety,  taken  at  money  yalue,  151. 

upon,  subrogation  of  joint  debtor  against  the  others,  169  et  seq. 

See  Joint  Debtors. 
by  one  debtor,  how  far  an  extinguishment  of  debt,  180. 
by  indorser  of  note,  subrogates  him  to  rights  of  payee,  181. 

maker  not  entitled  to  benefit  of,  182. 
by  prior  parties,  subsequent  parties  have  benefit  of,  182. 
of  note  by  stranger,  186. 

of  bill,  by  property  appropriated  therefor,  199  et  seq. 
of  debts  of  deceased,  personal  representative  subrogated  upon,  202. 
by  legatee,  a  ground  of  subrogation,  208,  210. 
of  loss  by  insurers  entitles  them  to  subrogation,  221  etseq. 
of  debt  by  a  stranger  extinguishes  it,  1,  240. 
in  full,  essential  to  conventional  subrogation,  248. 
action  for,  cannot  coexist  with  subrogation,  249. 

PENNSYLVANIA, 

purchaser  subrogated  to  debt  assumed  by  him,  85. 
judgment  not  extinguished  by  surety's  payment,  137. 

PLEDGE.     See  Lien;  Security. 

POLICY.    See  Insurance. 

POSSESSION, 

of  subsequent  purchaser,  not  notice  to  prior  incumbrancer,  81. 

POST-OFFICE, 

subrogation  of  letter-carrier,  10. 

PRACTICE, 

subrogation  to  be  carried  out  with  equitable  discretion,  4. 

not  to  be  enforced  against  legal  right,  4. 

of  sheriff  upon  paying  a  judgment,  7. 

of  attorney  to  rights  of  client,  10  a, 

burden  of  proof  on  one  claiming  subrogation,  11. 

how  far  barred  by  decree  of  foreclosure,  18. 
two  co-mortgagees  may  redeem  from  third,  who  holds  prior  mort- 
gage, 27. 
remedies  of  purchaser  under  decree  of  foreclosure,  80,  31. 
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oreditor'B  eleetiOD  of  remedieB,  26, 41. 

%     See  Waiybb. 
when  right  of  tnbrogatioii  gives  right  to  aMignment,  45. 
remedy  of  purchaser  of  part  of  land  subject  to  lien,  83. 
surety  subrogated  before  payment  if  debtor  insolvent,  97. 

allowed  benefit  of  principal's  setroff  or  defence,  101. 

allowed  writ  of  error  on  judgment  against  principal,  101. 

must  elect  between  subrogation  and  remedy  at  law,  110. 

may  in  equity  compel  payment  of  debt  by  principal,  130L 

equitable  rights  of,  IdOa. 
rights  of  sureties  on  sucoessive  appeals,  131. 

See  Successive  Sdbetibs. 
whether  original  debt  extinguished  by  surety's  payment,  135-138. 
equity  enforces  rights  to  co-surety's  security,  14<)  et  seq. 

whether  extinguished  by  one  joint  debtor's  payment,  180. 
substitution  of  creditor  to  security  held  by  surety,  154  et  $eq. 
subrogation  of  accommodation  acceptor,  199. 
creditors  of  devisees,  how  subrogated,  212. 
insurers  may  bring  libel  in  own  names,  221. 
subrogation  of  insurers  against  fire  in  name  of  insured,  229, 280. 

mode  of  enforcing  their  remedy,  231,  232. 

action  upon  policy  procured  by  mortgagor  for  mortgagee,  230. 

PREFERENCE.     See  Pbiobitt. 

PRIMARY   FUND.     See  Mabshallino  of  Assets. 

PRINCIPAL  AND  AGENT.     See  Aobnct. 

PRINCIPAL  AND  SURETY, 

subrogation  of  surety  by  civil  law,  2, 3, 5. 
surety  not  subrogated  if  his  claim  barred  at  law,  4. 
surety  of  tax-collector  subrogated,  7. 
subrogation  of  one  who  has  lent  his  notes,  8. 

of  agent  bound  as  guarantor  or  surety,  10  a. 
subrogation  not  confined  to  cases  of  suretyship,  11. 
surety  postponed  to  one  whose  money  has  paid  prior  lien,  19,  36. 
action  against  primary  for  benefit  of  subsidiary  debtor,  23. 
mortgagor  regarded  as  surety  of  one  who  has  assumed  mortgage, 

24,  25. 
principal  becoming  surety,  25. 

surety  entitled  to  assignment,  to  carry  out  his  subrogation,  45. 
security  merged  by  assignment  to  principal  or  his  agent,  56. 
apparent  principal  when  really  surety,  182  a. 
surety's  right  of  subrogation  against  his  principal,  86. 

will  pass  to  his  assignees  or  creditors,  86. 

and  to  his  heirs  and  grantees,  86. 

not  to  be  defeated  by  creditor,  86. 
surety  discharged  if  creditor  interferes  with  his  subrogation,  86. 
takes  no  greater  rights  than  creditor  had,  86. 
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surety's  right  resultB  from  equity  rather  than  oontractf  86,  93. 

18  an  equitable  assignment  to  surety,  87. 

not  limited  to  original  securities  of  creditor,  87. 

relates  back  to  contract  of  suretyship,  87, 102. 

even  though  surety  did  not  rely  upon  security,  87. 

includes  securities  taken  after  suretyship,  87, 119. 
surety  subrogated  to  priority  of  creditor,  88. 

not  to  prerogative  rights  of  government,  88. 

preferred  to  debtor's  grantee,  88,  97,  98, 104, 109. 

of  trustee  subrogated  to  rights  of  cestui  que  trusty  89. 

and  to  remedies  of  trustee,  89. 

of  guardian,  to  rights  of  ward,  89. 

against  guardian  and  all  primary  parties,  89. 

but  only  when  creditor  fully  satisfied,  89. 

of  clerk  of  court,  to  rights  of  creditors,  89. 

of  administrator,  to  rights  of  distributees,  89. 

of  sheriff  to  rights  which  they  satisfy  for  him,  90. 

of  judgment-debtor  against  sheriff,  91. 

subrogated  to  remedy  of  prior  creditor,  91. 

where  surety's  loss  caused  by  sheriff's  default,  91. 

limitation  of  subrogation  against  sheriff,  91. 
surety  subrogated  to  corporation's  lien  on  stock,  92. 

discharged  if  this  lien  abandoned  by  corporation,  92. 

but  power  to  create  lien  not  enough,  92. 

subrogated,  though  not  in  privity  with  principal,  93. 

though  no  contribution  at  law,  93. 

and  for  part  of  debt  for  which  not  liable,  93. 

on  bond,  subrogated  to  prior  bond  for  same  debt,  94. 

and  to  any  other  bond  held  for  same  debt,  94. 

subrogated  to  agreement  made  by  creditor,  95. 

of  purchaser,  subrogated  to  vendor's  right  of  rescission,  96. 

to  all  remedies  of  creditor,  96. 

but  not  to  those  waived  by  the  contract,  96. 

and  to  lien  retained  by  vendor,  97, 109. 

but  not  to  merely  personal  and  unassignable  lien,  97. 

of  vendor,  subrogated  to  rights  of  purchaser,  98. 

and  to  purchaser's  equitable  lien,  98. 
rights  of  vendor  becoming  surety  for  vendee,  99. 
surety  entitled  to  funds  in  hands  of  his  principal,  100. 

subrogated  to  property  agreed  to  be  pledged  for  the  debt,  100. 

and  to  principal's  means  of  indemnity,  100. 

upon  note  given  by  personal  representative,  rights  of,  lOOi 

executors  of  surety  subrogated  to  lien  upon  legacy,  100. 
rights  of  surety  in  principal's  set-off  or  defence,  101. 
may  set  up  estoppel  of  former  judgment,  101. 
surety  is  a  creditor  of  his  principal,  102. 
assignment  by  principal  of  debt  due  from  surety,  102. 
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effect  of  surety's  agreement  to  exonerate  oo>taretie8, 103. 
subrogation  of  one  who  pledges  his  property  for  another's  debt»  lOL 

of  wile  who  has  become  surety  for  her  husband,  104. 

her  rights  against  his  assignee  in  insolyency,  104. 
extent  to  which  surety's  subrogation  carried,  105,  111. 

^only  BO  far  as  needed  for  his  indemnity,  105. 

not  to  reimburse  him  for  gifts,  105. 
subrogation  of  surety  of  surety,  106. 

how  far  carried,  106. 

only  to  rights  of  immediate  principal,  106. 

not  against  principal  who  has  paid  his  own  surety,  106. 
indemnifier  of  surety  subrogated,  106. 
how  far  creditors  of  surety  may  be  subrogated,  107. 
when  surety  is  apparent  principal,  107. 
creditor  not  to  discharge  security  after  surety's  payment,  108. 

surety  preferred  to  other  claims  of  creditor,  108. 
subrogation  of  surety's  indemnifier,  106. 
instances  of  subrogation  of  sureties,  109. 
waiver  of  surety's  right  of  subrogation,  110.  I 

surety's  right  of  election,  110.  ! 

lost  by  lapse  of  time,  110. 

not  by  mere  delay  and  taking  of  other  security,  110. 

unless  rights  of  others  have  accrued,  110. 

how  far  barred  by  laches  or  negligence,  110. 

barred  by  Statute  of  Limitations,  110. 

when  statute  begins  to  run,  110. 

election  of  surety  between  subrogation  and  law,  110. 

not  lost  by  contesting  validity  of  security,  110. 
surety's  subrogation  subject  to  creditor's  rights,  111. 

rights  of  creditor  accruing  in  ignorance  of  suretyship,  111. 
where  purchaser's  right  accrues  before  suretsrship,  111. 
surety's  right  superior  to  all  subsequent  claims,  111. 
subrogation  refused  to  surety  indebted  to  his  principal,  112. 

where  surety  has  assumed  payment  of  the  debt,  112. 

where  surety  has  become  principal  on  new  obligation,  112. 
surety's  right  confined  to  contract  for  which  he  is  surety,  113. 
gruarantor  of  indorser  subrogated  only  to  rights  of  indorser,  113. 
bail  of  one  defendant  not  subrogated  against  another  debtor,  113. 
surety  on  one  note  not  subrogated  under  another,  113. 
surety  for  one  partner  not  subrogated  against  others,  113. 

of  shipmaster  not  subrogated  against  ownere,  113. 

of  one  executor  not  subrogated  against  the  other,  113. 
surety's  right  to  marshal  securities,  114. 
same  right  between  husband  and  wife,  114. 
surety  cannot  drive  creditor  first  to  security,  115. 

must  pay  debt  before  his  right  accrues,  89,  116. 

whether  subrogated  to  right  of  distress,  115. 
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sabrogation  prevented  by  applying  secnrities  upon  debt,  116. 

or  by  payment  from  principal  debtor,  116. 
creditor  may  apply  security  for  bis  own  protection,  117,  129. 

where  different  secnrities  held  for  distinct  debts,  117,  129. 

same  security  held  for  successiye  debts,  117,  129. 

security  given  both  to  creditor  and  to  surety,  117« 

rights  of  surety  on  appeal  bond,  117. 

surety  may  compel  proper  application  of  security,  117. 

creditor  cannot  apply  it  to  other  demands,  129. 
surety  for  part  of  debt  not  subrogated  until  whole  paid,  118. 
unless  there  are  different  creditors,  118. 
creditor's  giving  up  security  discharges  surety,  119. 

not  fair  exchange  of  security,  119. 

rule  restricted  in  England,  119. 
creditor  regarded  as  trustee  of  security  for  surety,  120. 

must  account  for  his  neglect  or  omission,  120. 

waiver  of  security  by  proof  in  bankruptcy,  120. 

effect  of  compromise  with  principal,  120. 
surety  discharged  by  creditor's  laches,  as  to  security,  121. 
creditor  need  only  preserve  security,  121. 
effect  of  creditor's  discharge  of  levy  or  attachment,  122. 

mere  delay  or  failure  to  prosecute  no  discharge  of  surety,  122. 
creditor  must  retain  means  of  principal  in  his  hands,  123. 

not  unless  surety  would  be  subrogated  to  it,  123. 

where  corporation  might  have  lien  upon  its  stock,  123. 

creditor  is  not  bound  to  set  off  independent  claims,  128. 

or  to  violate  agreement  upon  which  security  taken,  128. 

when  principal's  payment  no  discharge  of  suroty,  128. 

effect  of  principal's  insolvency,  123. 
discharge  of  surety  by  bank's  not  applying  principal's  deposits,  124. 
principal  cannot  require  application  of  surety's  deposits,  124. 
where  surety  pays  in  ignorance  of  creditor's  discharge  of  security, 

125. 
where  principal  pays  after  surety's  payment,  125. 
surety  discharged  if  subrogation  impaired  by  creditor,  120. 

though  judgment  rendered  against  surety,  120. 

instances  of  such  discharge  of  surety,  126. 

by  agreement  not  to  hold  principal,  126. 

by  giving  principal  funds  in  hands  of  creditor  applicable  to  debt, 
126. 

by  compromise  of  claims  held  as  security,  126. 

by  accepting  surrender  of  leasehold  estate,  126. 

by  purchasing  equity  of  redemption,  when,  126. 
surety  on  bond  not  discharged  by  release  of  security  caused  by  act 
provided  against,  126  a. 

if  release  caused  by  dishonest  act  of  guardian,  126  a. 

or  by  fraud  of  cashier,  126  a,  n. 
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flurety  not  subrogated  nntil  whole  debt  paid,  127. 

subrogatioii  pro  tarUo  allowed  in  MuBonri,  127. 

or  where  sabrogation  would  compel  repayment  by  creditor,  127. 
principal  cannot  object  creditor's  nonnuitisfaction,  128. 
payment  need  not  come  wholly  from  surety,  128. 

need  only  be  to  satisfaction  of  creditor,  128. 

where  security  held  for  several  debts,  129. 

partial  payment  of  mortgage  by  surety  repaid  on  foreeksuve,  128. 
surety  may  compel  principal  to  pay  debt,  130.    ' 

may  compel  application  of  principal's  property,  130. 

may  have  decree  for  subrogation  on  future  payment,  130. 

cannot  sue  in  name  of  creditor,  130. 

entitled  to  what  equitable  relief  130  a. 

assets  marshalled  for  bis  benefit,  130  a, 

undisturbed  pending  writ  of  error,  130  o. 

subrogated  to  benefit  of  his  principal's  purohase,  130a. 
subrogation  of  successive  sureties  against  each  other,  131  el  seq. 

See  SuccBssivE  Surrties. 
whether  original  debt  extinguished  by  surety's  payment,  136  el  §eq. 

rule  in  England,  under  decisions  and  statute,  136. 

generally  preserved  for  surety  in  United  States,  136. 

surety  takes  rights  the  creditor  had  before  payment^  136. 

not  subrogated  to  foreign  judgment,  130. 

States  in  which  original  debt  preserved  for  surety,  137. 

States  in  which  old  English  rule  followed,  138. 

subrogation  sometimes  limited  to  independent  securities,  138. 

and  original  debt  extingnished  by  surety's  payment,  138. 

States  in  which  this  rule  is  adopted,  138. 
surety's  indemnity  discharged  by  his  release,  139. 

when  it  will  pass  to  a  third  person,  139. 
surety's  subrogation  against  his  co-sureties,  140  et  eeq. 

See  CO-BURETIES. 

substitution  of  creditor  to  surety's  security,  164  el  seq. 

See  Substitution. 
relation  of,  between  joint  debtors,  169  et  seq. 

See  Joint  Debtors. 
bail  in  criminal  cases  not  subrogated,  168. 
surety  of  one  joint  debtor  subrogated  against  the  other,  178. 
what  parties  to  note  or  bill  are  sureties,  182  a. 
surety  for  pre-existing  debt  not  subrogated  against  prior  parties, 

242. 
not  subrogated  if  mistake  of  liability,  246. 

PRIOR  INCUMBRANCE.    See  Sucobssiys  Clazms. 

PRIORITY, 

of  creditor,  surety  subrogated  to,  88. 

PRIVITY.    See  Contract. 
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PROMISSORY  NOTE.    See  Notbs  and  Bills. 

PUBLIC  OFFICER.    See  Collkctob;  Sheriff. 

PURCHASER.    See  Successive  Claims. 

paying  incumbrance  on  purchased  estate,  subrogated,  8,  6,  9,  28. 

subrogation  against,  for  price,  8. 

payment  of  mortgage  by  one  who  has  bargained  for  premises,  16. 

subrogation  not  allowed  against  record,  17. 

latent  equity  not  enforced  against,  17. 

of  mortgaged  lands  under  junior  lien,  rights  of,  21,  22. 

of  land  subject  to  a  legacy,  subrogated  to  that  charge,  21. 

subrogation  of  original  debtor  against,  22. 

not  personally  liable  for  debt  he  has  not  assumed,  22. 

of  part  of  an  equity  of  redemption,  rights  of,  22. 

assumlDg  mortgage,  mortgagor  subrogated  against,  24. 

grantee  of,  with  warranty,  rights  of,  24. 

rights  of  mortgagee  against,  assuming  mortgage,  24,  85. 

rights  of  mortgagor  against  mortgagee  and  such  purchaser,  26. 

how  far  rights  of  mortgagee  affected,  25. 

subject  to  mortgage,  mortgagor  subrogated  against,  20. 

but  not  against  mortgagor's  warranty,  26. 

subrogated  upon  paying  incumbranoe  which  he  did  not  assume,  28. 

his  right  of  subrogation  will  pass  to  his  grantee,  28. 

rights  of,  upon  discharge  of  incumbrance,  29. 

of  bare  equity,  acquires  no  interest  in  other  securities  for  debt,  29. 

subrogated  upon  avoidance  of  his  purchase,  80. 

under  decree  in  favor  of  creditors  subrogated,  81. 

under  a  mortgage  or  lien  subrogated  to  lien,  81,  88. 

but  not  if  purchased  under  adverse  title,  81. 

with  notice,  takes  rights  of  creditor  without  notice,  8L 

under  adverse  title,  when  not  subrogated,  81. 

how  allowed  such  subrogation  in  California,  32. 

ordinarily  subrogated  to  rights  of  vendor,  84. 

with  notice,  takes  rights  of  vendor  without,  84. 

subrogated  upon  paying  debts  with  which  property  chargeable,  85. 

subrogated  to  rights  of  creditor  against  vendor,  86. 

right  of  set-off  against  notes  given  for  price,  86. 

setoff  must  be  pro  rata  against  holders  of  notes,  86. 

subrogated,  although  title  invalid,  86  a. 

limitations  of  his  right  of  subrogation,  87. 

does  not  take  vendor's  remedy  for  mere  tort,  87. 

not  subrogated  to  title  superior  to  what  he  bought,  87. 

by  quitclaim,  cannot  defend  against  mortgage,  87. 

under  execution-sale  subrogated  against  debtor,  88. 

not  if  property  recovered  by  third  parties,  39. 

subrogated  where  purchase  avoided  by  vendor's  creditors,  40. 

not  subrogated  against  his  own  wrong,  44. 

nor  against  mortgage  which  he  has  assumed,  46. 

or  any  charge  which  bound  to  pay,  46. 

27 
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aasignment  in  looh  case  Untamoant  to  discbargei  47,  62. 
subrogation  of,  against  widow's  dower,  49  et  seq. 

See  DowRB. 
when  mortgage  merged  by  assignment  to,  58  €t  ieq» 
merger  not  prerented  to  [wejndice  of,  55. 

See  MsBGBB. 
sale  of  equity  of  redemption  te>  prior  incumbraooer,  67  et  »eq» 
not  to  be  prejudiced  by  creditors'  marshalling  of  aaseta,  66w 
of  portion  of  incumbered  estate,  rights  of,  74  et  eeq, 

when  subrogated  upon  paying  incumbrance,  74. 

when  entitled  to  no  subrogation,  74. 
order  of  liability  of  parcels  sold  succesaiyely,  75^ 
effect  of  conveyance  made  with  warranty,  75. 
right  of,  to  cast  burden  on  remaining  estate,  75k 

and  on  estates  of  subsequent  purchasers,  75. 

successive  mortgages  have  same  effect,  75. 

successive  conveyances  to  same  purchaser,  75. 

conveyances  of  undivided  interests,  75. 

right  must  be  seasonably  claimed,  75. 

rule  varied  in  Iowa,  Kentucky,  and  Georgia,  7^ 
no  distinctioD  between  mortgage  and  other  liens,  77. 
rights  of  successive  grantees  of  judgment-debtor  in  Tennessettt  77. 
of  parts  of  land  charged  with  legacies,  77. 
discharged  pro  tanto  by  release  of  land  primarily  liable,  7%. 
secondary  fund  released  by  release  of  primary  fund,  78. 

but  not  as  between  real  debtor  and  creditor,  78. 

or  unless  it  ought  in  justice  to  be  released,  79. 

when  property  of,  not  exonerated  by  such  release,  79. 

where  full  value  once  applied,  79. 
not  having  paid  price,  must  contribute  for  subsequent  grantee,  79. 
where  successive  mortgages  followed  by  absolute  sales,  79» 
released  by  release  of  any  remedy  to  which  he  would  be  ivbzo- 

gated,  80. 
by  release  of  levy,  80. 
incumbrancer  must  have  notice  of  rights  of,  81. 

mere  record  of  conveyance  not  such  notice,  81. 
mortgagor  may  vary  order  of  liability  by  stipulation,  82. 
assumption  of  mortgage  by,  binds  land  purchased,  82. 
cannot  dispute  mortgage  which  assumed,  82. 
subsequent,  subrogated  against  such  prior  purohaeer,  82* 
rights  of  voluntary  grantee  against  debtor,  82. 
subject  to  mortgage,  must  contribute,  82. 
having  assumed  specified  part  of  mortgage,  82» 
extent  of  right  of  subsequent  purchaser,  88» 
mortgagee's  rights  not  diminished,  82,  88. 
purchaser  must  seasonably  enforce  right,  88. 
exonerated  by  creditor's  acquiring  remaining  panel!  with  notice,  83. 
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at  tax  sale  haa  not  rights  ol,  with  wamuftty,  88. 

instanoee  of  the  application  of  these  roles,  84^ 

subrogated  to  rights  of  attaching  creditor,  84. 

assuming  mortgage,  rights  of  mortgagee  against,  85. 

postponed  to  prior  surety  of  vendor,  88. 

from  wife,  subrogated  against  husbuid,  104. 

rights  of,  iiiferi<Nr  to  those  of  surety,  88,  98, 104, 106, 109* 

rights  of  vendor,  becoming  surety  for,  00. 

unless  accruing  before  the  suretyship,  111. 
surety  of,  subrogated  to  rights  of  vendor,  96, 07. 
vendor's  surety  subrogated  to  rights  of,  98. 
not  subrogated  against  surety,  126. 
oo-purchasers  subrogated  against  each  other,  172  et  seq. 
itbase  one  pays  shares  of  others,  178. 
of  security  when  preferred  to  billholder,  195. 
creditors  of  deceased,  subrogated  to  vendor's  rights,  204. 
from  a  personal  representative,  subrogation  of,  209. 

subrogated  to  charges  which  his  money  has  paid,  200. 

limitations  of  this  subrogation,  209. 
from  heir  or  devisee,  rights  of,  216. 
insurers  subrogated  to  purchase  by  insured,  225. 
right  of,  to  vendor's  insurance,  235,  238. 
vendor's  lies  against.   See  Vendor's  Lzbn. 

Q. 

QUITCLAIM, 

of  mortgage  operating  as  assignment,  40,  49. 

from  mortgagor  does  not  pass  right  to  defend  against  mortgage,  37. 

RAILWAY  SECURITIES, 

subrogation  for  money  borrowed  ultra  vires,  19. 
subrogation  of  holders  of  bonds  issued  to  pay  prior  charge,  19. 
holders  of,  how  fkr  subrogated  to  lien  of  government,  167  a. 
coupons,  purchase  or  payment  of,  243  a. 

RATIFICATION, 

of  payment  of  note  by  a  stranger,  186. 

RECOGNIZANCE, 

failure  of  officer  to  record,  no  defence  to  surety,  121. 
substitution  to  security  of  sureties  in  criminal,  168. 

RECORD, 

no  subrogation  against  interests  taken  on  laith  of,  17, 20«  158« 
of  dischsdrge  of  mortgage,  when  set  aside,  20. 
subrogation  on  failure  to  make»  oi  deed,  80,  31 « 
mere  failure  to  make,  no  bar  to  sabrogatioB»  48« 
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onleBs  it  would  prejudioe  Bubaequent  intereatB,  48. 
right  of  pnrohaser  of  part  of  incumbered  estate  shown  bj,  ?& 
of  subsequent  deeds,  mortgagee  not  affected  by,  81. 
unless  special  duty  to  examine,  81. 
discharge  of  surety  by  creditor's  failure  to  make,  12L 

not  by  failure  of  public  officer  to  make,  121. 
of  mortgage  to  surety,  notice  of  creditor's  rights,  156. 
no  subrogation  to  lien  lost  for  lack  of,  176. 

REDEBIPTION.   See  Incumbranck  ;  Mortqaob  ;  SnccKsaiVB  Claimb, 
of  incumbrance,  subrogation  upon,  Id  et  seq, 
limitations  of  right  of  junior  creditor,  18. 
when  incumbered  lands  sold  under  junior  lien,  21, 22. 
of  pledge  by  assignee  in  bankruptcy,  23. 
by  co-mortgagees  from  each  other,  27. 
from  prior  incumbrance,  effect  of,  upon  dower,  49  et  seq. 
right  of  dowress  to  make,  49  et  teq. 

See  DowsR. 
by  different  owners  of  securities  for  same  debt,  172  et  seq. 
by  co-tenant,  rights  upon,  172. 

See  Joint  Debtors. 

REIMBURSEMENT, 

of  one  who  has  paid  off  prior  incumbrance,  12  et  eeq. 

See  SuccBSSivB  Claims. 
subrogation  allowed  only  for  purpose  of  obtaining,  21. 
of  surety  upon  his  payment  of  debt,  86  et  seq. 

See  Principal  and  Surbtt. 
creditor  substituted  to  his  debtor's  claim  for,  167. 
but  not  to  his  debtor's  remedy  for  a  tort,  244. 
implied  agreement  for,  avoided  by  subrogation,  249. 

RELEASE, 

from  prior  to  junior  mortgagee  extinguishes  lien,  12. 

to  one  entitled  to  subrogation  treated  as  assignment,  13, 14, 22, 24. 

of  incumbrance  fraudulently  made  treated  as  assignment,  19. 

of  mortgage  to  purchaser  in  fraud  of  creditors,  40. 

of  dower  operating  estoppel,  49. 

by  prior  creditor  of  fund  primarily  liable,  72. 

waste  or  misapplication  regarded  as,  72. 

will  not  prejudice  creditor  without  notice  of  junior  interest,  73. 

of  primary  fund  discharges  secondary  fund  pro  tantOj  78. 

but  not  as  between  real  debtor  and  creditor,  78. 

or  unless  it  ought  in  justice  to  do  so,  79. 
discharges  purohaser  entitled  to  subrogation,  80. 

if  creditor  has  notice  of  purchaser's  right,  81. 
of  surety  by  interference  with  his  sulHt>gation,  119  et  eeq. 

by  interferonce  with  co-sureties'  subrogation,  151. 
given  to  surety  for  transfer  of  his  indemnity,  158, 159. 
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REMAINDER.  See  Administration  of  Estates;  Tenant  fob  Life. 

REMEDY.     See  Practice. 

against  primary  fond,  effect  of  release  of,  72,  78-80. 
of  insured,  insurers  subrogated  to,  221  et  $eq. 

S. 

SALE.    See  Purchaser. 

SATISFACTION.    See  Payment. 

SECONDARY  FUND.    See  Marshaluno  of  Assets. 

SECURITIES.    See  Incumbrance;  Successive  Claims. 
of  creditor,  available  to  party  subrogated,  2. 
preseired  by  subrogation  after  payment  of  debt,  11. 
subrogation  of  assignee  in  bankruptcy  to,  23. 
of  mortgagee,  purchaser  of  equity  acquires  no  interest  in,  20. 
assignee  of  debt  subrogated  to,  84. 
taking  of,  not  a  bar  to  subrogation,  42. 
subrogation  between  successire  holders  of,  61. 

See  Marshalling  of  Assets. 
obtained  by  debtor,  substitntion  of  creditor  to,  85. 
of  creditor,  subrogation  of  surety  to,  86  et  seq. 

See  Principal  and  Surety. 
marshalling  of,  for  surety  against  creditor,  114. 
right  of  creditor  to  apply,  117,  129. 
surety  cannot  compel  creditor  first  to  resort  to,  115. 
of  one  co-surety,  subrogation  of  others  to,  140  et  seq. 

See  Co-sureties. 
of  surety,  substitution  of  creditor  to,  154. 

See  Substitution. 
given  by  joint  debtors,  subrogation  to,  160  et  seq. 

See  Joint  Debtors. 
for  notes  or  bills,  indorsees  entitled  to,  185. 

See  Notes  and  Bills. 
SET-OFF, 

of  demand  of  mortgagor  against  different  mortgagees,  27. 
of  vendor's  debt  paid  by  purchaser  against  price,  36. 

enforced  pro  rata  against  different  assignees  of  price,  36. 
of  principal,  how  far  available  to  surety,  101. 
of  surety's  demand  against  principal,  112. 
of  loss  and  gain  upon  securities,  for  surety,  114. 
of  independent  claims,  creditor  need  not  make  for  surety,  123. 
unless  principal  insolvent,  123. 

SETTLEMENT  OF  ESTATES.    5<e  Administration  of  Estates. 

SHARES.    See  Corporation. 

SHERIFF, 

subrogated  to  judgment  which  compelled  to  pay,  7. 
,       extent  and  limitations  of  right,  7. 
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fall  payment  of  judgment  essential,  7. 
snbrogated  to  rights  of  his  deputy,  7. 
judgment  debtor  subrogated  against,  7. 
subrogated  to  lien  for  carrier's  charges,  12. 
subrogation  of  sureties  of,  90. 
limited  in  Mississippi,  90,  n. 
subrogation  of  debtor's  sureties  against,  91. 

SHIP, 

subrogation  of  insurers  of,  221  et  seq» 
subrogation  to  maritime  Hens,  34,  243. 

SHIPMASTER, 

bail  of,  not  subrogated  against  owners,  113. 

SOUTH  CAROLINA, 

surety  subrogated  to  original  debt  upon  payment  137. 
and  son  against  father,  137. 

STATE.     See  GoTERzofSNT. 

STATUTE   OF  LIMITATIONS.     See  Limitatiohs. 

STOCK.    See  Cohporation. 

STOPPAGE  IN  TRANSITU, 

officer  subrogated  to  carrier's  lien  for  charges,  12. 

STRANGER, 

not  subrogated  upon  voluntary  payment  of  another's  debt,  1. 

payment  of  obligation  by,  extinguishes  it,  3. 

mortgage  to  principal  extinguished  by  agent's  payment,  5. 

subrogation  when  allowed,  8. 

cannot  set  up  satisfied  mortgage  as  basis  of  title,  12. 

not  subrogated  by  paying  part  of  debt  at  debtor's  request,  19. 

subrogation  where  payment  made  on  request,  19,  20. 

voluntary  purchasers  of  debtor's  interest  not  subrogated,  89. 

son  subrogated  against  father  in  So.  Car.,  137. 

paying  debt,  may  have  security  by  agreement,  155. 

effect  of  payment  of  note  by,  186. 

not  entitled  to  subrogation,  240. 

voluntary  payment  of  debt  by,  extinguishes  it,  241. 

no  ground  of  action  or  of  subrogation,  241. 

so  with  surety  for  pre-existing  debt  against  prior  parties,  242. 

or  one  who  loans  money  for  payment  of  a  debt,  243. 

unless  he  has  an  interest  in  its  discharge,  243, 

or  unless  so  agreed  or  understood,  243. 

or  unless  fraud  would  be  operated,  243. 

or  has  kept  the  Hen  alive  for  himself,  243. 

subrogation  against  infant  for  necessaries,  243. 
purchase  of  coupons  on  secured  bonds  by  stranger,  243  a. 
lending  of  money  to  pay  interest  on  secured  bonds,  243  a. 
creditor  not  substituted  to  debtor's  remedy  agahiflt  wrong-doer,  244. 
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who  regarded  as  yolunteers,  24ft,  246. 
not  one  who  was  under  liability,  24ft. 
-  nor  director  or  stockholder  to  corporation,  24ft. 
por  cettuis  que  tnutent  to  trustee,  245. 
nor  agent  to  principal,  24ft. 
nor  widow  or  children  to  deceased,  24ft. 
nor  one  paying  to  protect  his  own  interest,  24ft. 
one  mistaking  himself  for  surety,  24ft. 
instances  of  subrogation  of  one  paying  debt  of  another,  246. 
of  groom  paying  for  shoeing  horse,  246. 
of  clerk  of  steamboat  paying  wages  of  crew,  246. 
of  drawee  paying  drafts  in  favor  of  laborers,  246. 
of  county  against  its  treasurer,  246. 
of  general  agent  paying  debt  of  subordinate,  246. 
of  corporation  paying  debts  of  its  predecessor,  246. 
of  one  paying  debt  under  mistaken  idea  of  liability,  246. 
subrogation  of  one  paying  debt  at  instance  of  debtor,  247. 
where  this  was  intended  by  the  parties,  247. 
intent  inferred  from  circumstances,  247. 
not  allowed  against  third  parties,  247. 
mere  payment  of  debt  not  enough,  247. 
subrogation  of,  by  agreement,  248  ei  seq^ 
will  be  enforced  in  equity,  248. 

See  CONVBNTZONAL   SUBBOOATIOir. 

SUBROGATION, 

definition  and  nature  of,  1. 

derived  from  civil  law,  1. 

application  of,  at  common  law,  1. 

designed  to  secure  justice,  1. 

is  independent  of  contract,  1, 11. 

of  one  paying  debt  which  another  should  have  paid,  1, 24. 

not  allowed  for  volunteers  or  intermeddlers,  1,  240  et  seq. 

or  where  it  would  work  injustice,  1. 
definition  in  civil  law,  2. 
who  entitled  to,  3. 

insurers,  3. 

creditor  paying  lien  of  prior  creditor,  8. 

purchaser  extinguishing  incumbrance  on  estate,  8. 

co-obligor  or  surety  on  payment  of  debt,  3. 

heir  paying  debts  of  succession,  3. 

creditor  to  debtor's  remedies,  3, 154  ^  seq. 

one  paying  his  own  debt  assumed  by  another,  3,  24. 
payment  essential  to,  3, 6, 14, 19,  25, 4ft,  70, 118, 127. 
not  allowed  if  against  rights  of  other  creditors,  4. 

or  against  one's  own  wrong,  4,  44. 
when  and  for  whose  benefit  allowed  in  Louialana,  ft. 
to  be  distinguished  from  assignment,  6. 


424  INDEX. 

SUBROGATION  —  continued. 

gives  only  rights  already  existing,  6. 

subrogation  of  sheriff  compelled  to  pay  a  jadgmenti  7. 

of  tax-collector,  7. 

of  one  who  has  advanced  money  to  pay  incnmbraiioe,  8^  10. 

of  one  compelled  to  pay  debt  of  another,  9. 

of  a  carrier,  10. 

of  carrier's  agent,  10. 

of  letter-carrier,  10. 

of  consignee  or  agent,  10  a. 
general  doctrine  of,  11. 

compels  discharge  of  debt  by  party  ultimately  liable,  11. 
allowed  only  on  sustaining  burden  of  proof,  11. 
where  there  are  successive  claims  on  same  property,  12  et  teq, 

<See  SuccRSBiVE  Claims. 
of  one  who  has  paid  off  an  incumbrance,  13  et  seq, 
not  allowed  against  interest  taken  on  faith  of  record,  17. 
latent  equity  of,  against  purchaser,  17. 
allowed  only  for  protection  and  reimbursement,  18^  21. 
of  one  advancing  money  to  pay  incumbrance,  19. 
of  one  taking  new  incumbrance  for  old,  20. 
allowed  only  if  intended  or  necessary,  19. 
against  corporation  for  money  borrowed  ulira  vires,  19. 
against  one  at  whose  request  money  paid,  19,  20. 
of  and  against  a  purchaser  under  a  junior  lien,  21,  22. 
of  an  assignee  in  bankruptcy,  23. 
of  mortgagor  paying  his  own  mortgage,  24, 25,  20. 
of  and  against  purchaser  of  incumbered  property,  2i-28  el  $eq» 

upon  estoppel  of  incumbrancer  29. 

See  Purchaser. 
of  co-mortgagees  against  each  other,  27. 
right  of,  will  pass  to  grantee  of  one  entitled  to,  28. 
of  purchaser  under  decree,  31. 
upon  payment  made  to  protect  one's  interest,  33. 
not  allowed  for  claims  which  could  not  have  been  enforced,  85l 
of  one  whose  title  invalid,  36  a. 
of  purchaser  of  property  sold  on  execution,  38, 39. 
voluntary  purchaser  of  debtor's  interest  not  entitled  to,  89. 
waiver  of  right  of,  41,  42. 

right  of,  lost  by  negligence  prejudicial  to  others,  48. 
party  seeking,  must  not  be  in  his  own  wrong,  44. 
when  one  entitled  to,  may  require  assignment,  45. 
the  real  debtor  not  entitled  to,  46. 
dowress  entitled  to,  on  paying  prior  incumbrance,  48L 
of  purchaser  against  widow's  dower,  49  et  seq. 

See  DowBR. 

of  purchaser,  to  mortgage  assigned  to  him,  58  et  seq. 

See  Mbroer. 
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SUBROGATION  —  continued, 

of  janior  creditor  whose  fand  has  paid  prior  creditor,  61. 

See  Marshalliiyg  of  Assets. 
of  creditor  of  one  partner  against  firm,  69. 
of  purchaser  of  part  of  incumbered  estate,  74. 

See  Purchaser. 
effect  of  creditor's  interference  with  right  of,  78  et  seq. 
in  cases  of  suretyship,  86  et  $eq. 

See  Priiygipal  akd  Surbtt. 
of  creditor  to  remedy  of  surety,  154  et  seq. 

See  Substitution. 
among  joint  debtors,  169  ^f  seq. 

See  Joint  Debtors. 
among  parties  to  bills  and  notes,  181  et  seq. 

See  Notes  and  Bills. 
upon  certificates  of  indebtedness  issued  by  government^  188. 
in  the  administration  of  estates,  202  et  seq. 

See  Administration  of  Estates. 
under  contracts  of  insurance,  221  et  seq. 

See  Insurance. 
of  strangers,  240  et  seq, 
of  stockholder  in  corporation,  245. 

See  Strangers. 
oonyentional  subrogation,  248  et  seq, 

SUBSIDIARY  LIABILITY.    See  Principal  and  Surety;  Succbs- 
sivB  Claims. 

SUBSTITUTION, 

of  creditor  to  security  held  against  his  demand,  85. 

to  security  held  by  surety,  154. 

to  security  held  by  trustee  for  surety,  154. 

to  security  given  by  principal  to  surety,  154. 
security  of  surety  is  trust  for  payment  of  debt,  155. 

creditor  entitled  to  its  application,  155. 

may  be  passed  to  stranger  paying  debt,  155. 

surety's  creditors  and  grantees  cannot  defeat  trust,  156. 
to  security  of  surety  who  is  also  a  creditor,  156. 

applied  pro  rata  in  Kentucky  and  Mississippi,  156. 

creditor  preferred  in  New  York  and  Ohio,  156. 

surety  preferred  in  Massachusetts,  156. 

intent  of  parties  to  be  carried  out,  156. 
opeditor's  right  measured  by  that  of  surety,  157. 

can  be  enforced  only  when  surety's  could  have  been,  167. 

does  not  include  indemnity  given  by  stranger,  157. 
to  surety's  indemnity  not  allowed  after  surety's  discharge,  158. 
effect  of  transfer  of  surety's  indemnity  to  creditor,  159. 
surety  may  apply  it  to  payment  of  debts,  159. 
and  creditor  may  compel  this  application,  159. 
to  surety's  indemnity  allowed  only  on  insolvency,  160. 
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SUBSTITUTION  —  continued. 

may  be  diaoharged  in  mean  tfane,  140. 

Burety  while  solvent  may  samnder  indenmity,  161. 

to  surety's  indemnity  allowed  upon  insolTenoy,  102. 

but  surety  must  be  debtor  of  the  creditor,  162. 

and  eutitled  to  euforoe  indemnity,  162. 
surety's  indemnity  somettmes  treated  as  seeority  lor  debt^  i6S. 
not  allowed  to  prejudice  partial  surety,  164. 

indemnity  appMed  first  to  relicTe  surety,  164. 
allowed  ouly  to  security  created  against  debt,  165. 
instances  of  creditor's,  166. 

to  mortgage  given  by  principal  to  surety,  166. 

to  mortgage  given  by  maker  to  indorser  of  note,  166. 

of  ward,  to  mortgage  given  by  guardian  to  suvety,  166. 
of  creditor  to  his  debtor's  claim  for  reimbursement,  167. 
to  mortgage  given  to  government,  167  a. 
to  security  of  sureties,  in  criminal  reoognisaoee,  168^ 

judgment  must  first  be  obtained  against  sureties,  168. 
of  firm  creditors,  to  rights  of  retiring  partner,  171  a. 
of  creditors  of  deceased,  to  rights  of  executors,  206. 
to  remedy  of  debtor  for  a  tort,  not  allowed  to  creditor,  244. 
SUCCESSION.     See  Administration  or  Estates. 

SUCCESSIVE   CLAIMS, 

upon  same  property,  subrogation  of  parties  having,  12. 
of  junior  incumbrancer  to  prior  incumbrance,  12. 
subrogation  made  according  to  just  intent  of  parties,  18. 
effect  of  payment  of  mortgage  by  one  entitled  to  redeem,  18. 

by  one  whose  title  it  might  have  defeated,  14. 

by  mortgagee  of  leasehold  estate,  14. 

by  tenant  for  life  or  years,  14. 

by  junior  incumbraneer,  16. 

made  to  attorney,  15. 
rights  of  junior  incumbrancer  in  England,  16. 
extent  of  junior  incumbrancer's  right,  17. 
limitations  of  his  right,  18. 
subrogation  of  one  advancing  money  to  pay  ineuBkblBiioe,  19. 

where  advance  made  on  new  security,  19c 

refused  against  married  woman  in  Tenn.,  19k 

where  payment  made  under  mistake)  19. 

against  one  requesting  payment,  19, 20. 
where  new  mortgage  given  in  place  of  old,  20. 
discharge  of  mortgage  set  aside,  when,  20. 
subrogation  of  holder  under  a  judgment-lien,  21. 
where  incumbered  lands  sold  under  junior  lien,  21, 22. 
subrogation  of  debtor  against  purchaser  under  junior  Hes,  22. 
rights  in  mortgaged  estate  of  successive  attaching  ereditoxs,  22. 
subrogation  of  assignee  in  bankruptcy^  28^ 

to  pledges  redeemed,  28. 
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SUCCESSIVE  CLAIMS  ^  eofUmued. 
to  securities  waived,  28. 
rights  and  liabilities  of  porehaser  of  ineombencl  estate,  24  et  seq. 

See  Purchaser. 
rights  of  eo-mor^;agees  against  each  ether,  27. 
subrogation  allowed  only  for  reimbursement,  35. 
prior  creditor  not  subrogated  to  junior  lien,  36. 
voluntary  purchaser  of  debtor^s  interest  not  subrogated,  30. 
waiver  of  right  of  subrogation,  41,  42. 
right  lost  by  negligence  prejudicing  subsequent  interests,  43. 
when  right  of  subrogation  gives  right  to  assignment,  45. 
no  subrogation  against  incumbrance  assumed,  43. 
or  charge  which  party  bound  to  pay,  46. 

incumbrance  discharged  by  assignment  to  one  bound  to  pay,  47. 
dowress  subrogated  on  paying  prior  incumbrance,  48. 
effect  on  dower  of  payment  of  prior  incumbrance,  49  et  seq. 

See  DowKR. 
extinguishment  of  incumbrance  by  assignment  to  owner  of  equitjy,  53. 

See  Merger. 
effect  of  conveyance  of  equity  in  payment  of  prior  lien,  58, 50, 60. 
when  prior  lien  postponed  by  such  conveyance,  60. 
subrogation  of  junior  creditor  whose  fund  pays  prior  creditor,  61. 

See  Marshalling  of  Assets. 
junior  creditor  not  subrogated  till  prior  creditor  paid,  70. 
subrogation  of  purchaser  of  part  of  incumbered  estate,  74. 

See  Purchaser. 

SUCCESSIVE  SURETIES, 

subrogation  of,  against  each  other,  131. 

have  not  equal  rights,  131. 

not  allowed  to  surety  on  suit  against  prior  surety,  131. 

but  prior  surety  subrogated  against  him,  131. 

but  liable  after  subsequent  sureties  exhausted,  131. 
later  cannot  claim  indemnity  given  to  prior  surety,  181. 
lights  of  surety  for  payment  of  a  judgment,  132. 

surety  for  debt  may  hold  surety  for  judgment,  182. 
where  later  surety  is  surety  for  original  sureties,  188. 

surety  subrogated  against  all  his  principals,  133. 
when  prior  sureties  are  principals  of  new  surety,  188. 
exceptions  to  usual  rule  of  successive  sureties,  134. 

in  Louisiana,  later  subrogated  against  prior,  134. 

same  rule  in  Missouri,  134. 

in  Virginia,  subrogated  against  prior  purchaser,  184. 

but  not  against  prior  surety,  134. 

in  Massachusetts,  no  remedy  between  them,  184. 

same  rule  in  Maine,  134. 

in  Maryland,  no  contribution  between  them,  184. 
subsequent,  not  co-sureties  with  prior,  150. 

not  entitled  to  indemnity  of  prior,  160. 
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SUCCESSIVE  SURETIES  —  con/tniMd. 

who  are  co-sureties,  and  who  succesdTe  saretieB,  150. 
rights  of  oo-flureties  beGoming  subsequent  sureties,  150. 

SUPERSEDEAS  BOND, 

prior  surety  for  debt  subrogated  against  surety  on,  182. 

SURETY.    See  Pboicipal  and  Surstt. 

T. 

TAXES.    See  Collsctor;  Goysrnmxnt;  Imcuicbbanob. 
subrogation  of  officer  who  has  paid,  4,  7. 

of  surety  of  officer,  7. 
purchaser  subrogated  to  lien  of,  on  imported  goods,  85. 
one  bound  to  pay,  not  to  be  subrogated  for,  46. 
rights  of  co-tenant  redeeming  from  sale  for,  172. 

TENANT   FOR  LIFE, 

may  redeem  from  mortgage  and  be  subrogated,  14. 

subrogated  against  remainder-man,  207  a, 

TENANT  FOR  TEARS.    See  Lbasb. 

TENANT  IN  COMMON.    See  Joiiit  Debtors  ;  Purchasbb. 

TENNESSEE, 

subrogation  refused  against  wife  in,  19,  n.  1. 
assets  marshalled  in,  between  firm  creditors,  66. 
rights  of  successive  gprantees  of  judgment-debtor,  77. 
surety  upon  payment  entitled  to  original  obligation,  187. 
this  right  not  extended  to  mere  joint  debtors,  187. 

TEXAS. 

sorety  upon  payment  entitled  to  original  obligation,  187. 
subrogated  to  judgment  and  pending  attachment,  137. 
right  must  be  shown  in  original  suit,  187. 

TITLE.    See  Purchaser. 

stranger  cannot  set  up  satisfied  mortgage  as  basis  of,  12. 
but  junior  claimant  who  paid  it  to  protect  his  title  may,  12. 
purchaser  must  accept,  to  have  right  to  redeem,  16. 
to  incumbered  premises  successirely  attached  by  different  creditor8»  22. 
purchaser  under  adverse,  subrogation  of,  81. 
rights  of  grantee  of  one  holding  bond  for,  84. 
invalidity  of,  no  bar  to  subrogation,  86  a. 
acquired  on  faith  of  record,  no  subrogation  against^  153. 
and  under  Statute  of  Limitations,  176. 

TORT, 

subrogation  to  remedy  for,  10. 

of  purchaser  to  vendor's  remedy  for,  87. 

indorsee  of  note,  how  far  subrogated  to  action  for,  188, 20L 

insurers  subrogated  to  remedy  of  insured  for,  222  et  seq. 

creditor  not  substituted  to  debtor^s  ^medy  for,  244. 
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TOWN.    See  GovxRmfBNT. 

TRADE, 

rights  of  oreditora  wheie  trust  property  embarked  in,  206. 

TRANSFER.     See  Assionmsnt. 

TRANSPORTATION.    See  Cabrisb. 

TRUST, 

security  held  by  surety  is,  for  payment  of  debt,  154  etseq, 

TRUSTEE, 

subrogation  of  surety  of,  89. 

subrogation  of,  to  rights  of  overpaid  creditors,  203. 

subrogation  of  creditors  against,  205,  206. 

to  incumbrance  which  he  has  removed,  214. 

for  payments  made  to  protect  trust  estate,  203,  214,  230. 

cestuie  que  trusterU  subrogated  against,  245. 

See  AoMiMiBTBATiON  OF  Estates. 

TWO  FUNDS.    See  Marshalling  of  Assbtb. 

U. 

ULTRA  VIRES.    See  Cobpobation.  ' 

UNDERWRITER.    See  Insubancb. 

UNITED   STATES.    See  Goybbnmbnt. 

USURY, 

how  far  a  bar  to  subrogation,  42. 

V. 

VALUED  POLICY, 

subrogation  of  insurers  upon  paying  amount  of,  222. 

VENDOR    AND    PURCHASER.     See  Pubchaseb;   Stofpagb   nr 
Tbansztu. 

VENDOR'S  LIEN, 

enforcement  of,  after  mesne  conveyances,  84. 

surety  of  purchaser  subrogated  to,  96,  07, 100. 

but  not  if  personal  and  unassignable,  97. 

assignee  of  note  secured  by,  not  always  subrogated  to,  185. 

subrogation  of  simple^wntraot  creditor  to,  204. 

of  legatee  to,  208. 

of  executor  to,  210. 

VERMONT, 

surety's  payment  of  debt  extinguishes  it,  188. 

ward  substituted  to  mortgage  given  by  guardian  to  surety,  168. 
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VIRGINIA, 

later  Burety  sabrogated  against  prior  pnNhaaer,  134. 
bat  not  against  prior  sorety,  134. 
original  surety  allowed  no  oontribntioii  from  later,  184. 
original  obligation  preserved  after  swelgr's  payment^  187. 

VOLUNTARY  CONVEYANCE.    Set  Pubchamul 

VOLUNTEER, 

will  not  be  subrogated,  1. 

See  Stbanqsb. 

W. 

WAIVER.    See  Estoppel. 

assignee  subrogated  by,  of  creditor,  28. 
of  security  in  bankruptcy,  effect  of,  28. 
of  lien  of  prior  will  not  necessarily  affect  junior  incumbrancer,  17. 

to  whom  available,  28. 
of  subrogation  by  taking  dischaige  ci  inoumbraace,  29* 
of  right  of  subrogation  in  general,  41,  42. 
by  election  of  remedies,  41. 
by  conveying  property  withoulf  setting  up  daim,  41. 
by  agreement  for  different  appropriation  of  property,  41. 
by  lapse  of  time,  41. 
taking  new  security  may  not  be,  42. 
usury  in  new  security  is  not,  42. 
agreement  consistent  with  subrogation  is  not,  ^. 
of  right  of  homestead,  effect  of,  64. 
of  right  of  marshalling  assets,  66  a. 

of  purchaser's  right  to  have  his  land  sold  last  for  debt  of  his  grantor,  88. 
by  surety,  of  objection  to  principal's  assignment  of  his  debt^  102. 
of  surety's  subrogation,  not  made  by  exonerating  hisoo-suretieB,  108. 

nor  by  agreement  to  reconvey  security  to  prioeipali  104. 
of  surety's  right  of  subrogation,  110. 
what  is  and  what  is  not,  110. 
of  subrogation  among  co-sureties,  147. 
of  devise  upon  condition,  subrogation  upon,  220. 
of  remedy  at  law,  by  conventional  subrogation^  249. 

WARD.    See  Gua&diak. 

WARRANTY, 

grantee  with,  of  mortgaged  property,  rights  of,  24, 28. 

one  cannot  be  subrogated  against  ids,  46. 

liability  of  parts  of  incumbered  premises  conveyed  with,  76. 

rights  of  grantees  without,  77. 

breach  of,  to  principal,  how  far  a  defence  to  surety,  101. 

WASTE, 

co-eseeutora  net  responsible  for  each  other's,  20S{. 
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WIDOW.    See  Administration  or  Estates;  Doweb. 

WISCONSIN, 

judgment  in,  not  extinguished  by  surety's  payment,  187. 

WRIT  OF  ERROR, 

surety  may  maintain,  on  judgment  against  principal,  101. 
surety  to  be  undisturbed  pending  principal's,  130  a. 

WRONG^DOER, 

carrier  subrogated  against,  10. 

denial  of  subrogation  to,  44. 

insurers  subrogated  to  remedies  of  insured  against,  222. 

creditor  not  substituted  to  debtor's  remedy  against,  244. 
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